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PfeOFI^B  £SX  BEL.   SwAN   V.   LOOMIB. 

[8  Wannu.,  806.] 
lUuon  AT  A  Town  Mzktino  Containino  m obb  Namxb  of  oandidfttw  for 

ooDstabks  than  the  zramber  which  the  meetiiig  has  decided  to  elect,  axe 

illegal  and  must  be  rejected. 
Whibs  the  Tekm  of  Office  has  Expired  before  Quo  Wasranto  ia 

applied  for,  or  will  expire  before  trial,  the  Application  will  be  denied. 
Wribs  the  Term  Expires  after  Information  in  the  natore  of  quo  toor- 

nmtOf  bat  before  judgment*  such  jadgmentwill  nevertheleBa  be  rendered, 

u  the  provailing  party  is  entitled  to  costs. 

broBMATioif  in  the  natare  of  a  quo  warranto,  filed  in  July 
1830,  on  the  relation  of  Swan  and  others  claiming  to  have  been 
elected  constables  of  the  town  of  Verona,  at  the  town  meeting 
held  in  March,  1880,  for  the  year  ensuing.  Pleas  by  the  de- 
fendants separately,  each  claiming  for  himself  to  have  been 
elected  constable  for  that  year.  Issues  were  joined  on  a  reply 
to  each  plea,  which  were  tried  in  April,  1831,  and  the  jury 
found  a  special  verdict  stating  the  facts  as  to  the  election,  and 
ibo  that  the  defendants  had  entered  upon  and  exercised  the 
daties  of  town  constables  for  said  year.  The  facts  relating  to 
the  election  are  sufficiently  stated  in  the  opinion. 

Oreene  C.  Bromon,  aUomey'general,  and  W.  O.  Hoyea,  for 
the  relators. 

S.  Beardsley,  for  the  defendants. 

By  Court,  Nelson,  J.  The  town  meeting  of  the  town  of 
Terona,  in  Oneida  county,  in  March,  1830,  resolved,  in  pursu- 
ance of  the  statute,  to  limit  the  number  of  constables  for  that 
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year  to  four.  The  defendants,  whom  the  presiding  officers  of 
the  town  meeting  determined  were  duly  elected,  it  is  conceded 
had  not  a  majority  of  votes  over  the  relators,  unless  there  are 
counted  for  them  one  hundred  and  seventy-six  ballots,  on  each 
of  which  were  five  names.  The  correctness  of  the  decision  of 
the  presiding  officers  depends  upon  the  allowance  of  these 
ballots.  There  is  one  unanswerable  objection  to  the  admission 
of  these  ballots  to  a  count,  to  wit,  that  one  elector  may  vote  for 
every  candidate  for  the  office  of  constable,  if  he  may  multiply 
the  names  on  the  ballot  beyond  the  number  to  be  elected,  and 
thereby  in  effect  cast  two  votes.  Take  the  two  tickets  which 
appear  to  have  been  run  in  this  case — if  one  elector  can  cast  a 
ballot  containing  five  names,  he  may  one  of  eight,  and  thus  vote 
(if  he  chooses  to  insert  the  names)  for  both  tickets.  It  would 
be  impossible  for  the  presiding  officers  to  select  the  four  accord^ 
ing  to  the  intention  of  the  voters,  and  four  only  should  be 
counted. 

The  remedy  must  be  entirely  fruitless  in  this  case,  as  the 
term  of  office  of  the  defendants  has  long  ago  expired.  If  ap^ 
plication  had  been  made  for  the  quo  warranto,  we  should  have 
denied  it,  as  was  done  in  The  People  v.  Stoeeting,  2  Johns. 
184.  Although  judgment  of  ouster  will  be  unavailing,  and  the 
damages,  if  a  suggestion  be  made,  must  be  very  trifling,  still  I 
am  of  opinion  we  can  not  suspend  the  judgment,  as  the  revised 
statutes  are  imperative  and  give  to  the  prevailing  parties  costs: 
2  Bev.  Stat.  583,  sec.  37;  585,  sec.  48. 

Judgment  for  the  relators. 

Cited  to  the  following  points:  That  on  a  quo  warranto  for  an  offioe^ 
though  there  can  be  no  judgment  of  ouster  where  the  tenn  has  expired, 
the  relator  is  still  entitled  to  judgment  so  as  to  recover  his  costs:  People  v, 
SeamaUj  5  Denio,  414;  that  costs  were  allowed  of  couxse  to  the  prevailing 
party  in  a  proceeding  by  quo  warranto^  before  the  code:  People  v.  CUUe^  52 
N.  Y.  578;  as  to  the  effect  of  placing  on  a  ballot  more  names  than  there  an 
officers  to  be  voted  for:  People  v.  Cook,  14  Barb.  323»  per  Gray,  J. 


MuMFORD  V.  McKay. 

[8  WXMDKXX,  443.] ' 

OoNVKTAKCs  BY  A  Tenaitt  IN  CoMMON  AND  pARTKBR  of  his  mdety  of  the 
common  land  upon  which  he  is  carrying  on  the  farming  business  in 
partnership  with  his  co-tenant,  dissolves  the  partnership  and  renders  hit 
grantee  tenant  in  common  with  the  other  partner  in  the  partnership 
property. 


Jan.  1832.]  Mxtmfobd  v.  McEat.  35 

QaABTEB  Takes  his  Graittob*s  Undivtded  Shaab  of  the  anrplns  of  the 
partnership  property  after  the  partnership  debts  and  the  claims  of  the 
co-partner  are  satisfied. 

Gbastee  may  Maiktaix  Trover  against  His  Co-texant,  in  such  a  case, 
▼here  the  latter  sells  the  whole  of  the  joint  property,  unless  the  de- 
fendant can  show  that  there  were  outstanding  partnership  debts,  and 
.  the  burden  of  doing  so  rests  upon  him. 

Tboyeb  to  recover  the  value  of  a  moiety  of  certain  wheat. 
It  appeared  at  the  trial  at  the  circuit  that  the  defendant  and 
Thomas  Mumford,  the  plaintiff's  father,  were  tenants  in  common 
in  equal  shares  of  certain  land  prior  to  1824,  and  were  partners 
in  farming  the  same,  and  in  the  milling  business,  and  buying 
and  selling  grain.  The  defendant,  in  the  fall  of  1824,  sowed 
a  crop  of  wheat  on  the  land.  Afterwards,  in  September,  1824« 
Thomas  Mumford  conveyed  his  moiety  of  the  land  to  the 
plaintiff.  In  1825  the  defendant  harvested  the  wheat  and  sold 
it  This  was  the  conversion  complained  of.  On. motion  of  the 
defendant  a  nonsuit  was  ordered  on  these  facts,  the  defendant 
insisting  that  he  had  a  right  to  the  wheat  as  partnership  prop- 
erty and  was  not  liable  to  the  plaintiff  before  adjustment  of  the 
accounts  between  Thomas  Mumford  and  the  plaintiff,  a  bill 
having  been  filed  for  that  purpose  by  the  said  Thomas.  Motion 
to  set  aside  the  nonsuit. 

J.  A,  GoUier,  for  the  plaintiff. 

J.  A.  Spencer,  for  the  defendant. 

By  Court,  Suthselakd,  J.  The  plaintiff  was  improperly  non- 
suited. The  evidence  establishes,  that  Thomas  Mumford  and 
the  defendant  were  not  only  tenants  in  common  as  to  the  farm» 
but  were  also  partners  in  carrying  on  the  general  business  of 
farming.  The  testimony  of  Federal  Blakesbee,  a  witness  for 
the  plaintiff,  is  clear  and  explicit  upon  this  point.  Being,  then, 
tenants  in  common  in  the  farm,  each  owning  an  undivided  half, 
and  partners  in  the  crops,  stock,  and  farming  utensils,  what 
was  the  effect  of  the  conveyance  from  Thomas  Mumford  to  his 
son,  the  present  plaintiff,  in  September,  1824,  of  his  undivided 
half  of  the  farm,  upon  the  rights  of  the  parties  in  relation  to 
the  partnership  property?  It  undoubtedly  passed  to  the 
plaintiff  all  the  interest  of  his  father  in  the  partnership  prop- 
erty, and  the  partnership  was  thereby  dissolved,  and  the 
plaintiff  became  a  tenant  in  common  with  the  defendant  in  the 
partnership  property:  6  Johns.  144;  14  Id.  318;  17  Id.  525;  1 
East,  863;  7  Cowp.  448;  4  Burr.  2174;  5  Yes.  295.     After  the 
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purchase,  the  plaintiff  stood  in  the  same  relation  to  the  defend- 
ant as  the  assignees  of  one  bankrupt  partner,  under  the  English 
bankrupt  law,  bear  to  the  other  partner.     The  interest  of  the 
assignees,  in  such  a  case,  is  the  same  as  that  which  vests  in  a 
separate  creditor  of  one  partner  who  purchases  his  interest  in 
the  partnership  property  under  an  execution  against  Lim  for 
bis  individual  debt.     Mr.  Gow,  in  his  treatise  on  Partnership, 
page  366,  states  the  law  correctly  upon  this  subject.     He  says 
the  interest  of  the  solvent  partner  is  not  affected  by  the  sale  in 
the  one  case,  nor  the  bankruptcy  and  assignment  in  tbe  other. 
The  purchaser  in  the  one  case,  and  the  assignee  in  the  other, 
becomes,  as  to  the  interest  of  the  indebted  or  insolvent  part- 
ner, tenant  in  common  with  the  solvent  partner,  taking  only 
the  undivided  share  of  the  debtor,  subject  to  all  the  rights  of 
the  other  partner,  and  to  the  account  to  be  taken  between 
them.     The  assignee,  or  the  purchaser,  has  no  right  to  change 
the  possession,  or  make  any  specific  division  of  the  effects.    He 
takes  only  such  undivided  share  as  the  j^erson  whom  he  repre- 
sents had,  and  in  the  same  manner  as  he  held  it;  and  he  is  en- 
titled only  to  the  balance  which  is  ascertained  to  be  due  to  him 
■tifter  the  partnership  debts  and  the  claims  of  the  other  partner 
<are  satisfied,  and  a  division  is  made  of  the  surplus:  Murray  ▼. 
Murray,  5  Johns.  Ch.  60;  1  Salk.  392;  4  Ves.  396;  16  Id.  559, 
note. 

But  the  parties  being  tenants  in  common,  a  sale  or  destruc- 
tion of  the  joint  property  by  one,  will  subject  him  to  an  action 
of  trover  by  his  co-tenant,  unless  he  can  show  that  there  were 
outstanding  partnership  debts.  The  burden  of  showing  this 
ought  to  rest  upon  the  party  who  undertakes  to  exercise  an 
authority  or  dominion  over  the  property,  which  is  unjustifiable, 
unless  such  fact  exists.  The  existence  of  such  debt  is  not  to  be 
presumed. 

It  was  conceded  on  the  argument,  that  the  sale  by  one  ten- 
ant in  common  of  the  whole  interest  of  his  co-tenant  amounted 
to  a  conversion  for  which  trover  would  lie. 

Nonsuit  set  aside,  new  trial  granted,  costs  to  abide  the  event. 

AsszoNEK  OF  Paetneb  Takes  as  Tenaih*  in  Common  -with  the  other  part- 
ners:  Egberts  v.  Wood,  post,  and  note.  Such  assignee  takes  an  undivided  in- 
terest in  the  residue  after  payment  of  the  debts,  etc. :  McSpedon  v.  Bouton,  6 
Daly,  32;  Menayh  v.  Whitwell,  52  N.  Y.  168,  citing  the  principal  case. 

Trover  bt  Tenant  in  Common  against  Co-tenant. — See  Hyde  v.  Stone^ 
IS  Am.  Dec.  601,  and  other  cases  in  this  series  cited  in  the  note  thereto: 
SJieldon  v.  Skinner,  21  Id.  161,  and  note;  Gilbert  v.  iHckerson,  22  Id.  592.  and 
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note,  and  fftfck  v  Stone,  Id.  582.  That  a  sale  of  the  common  property  by  a 
co-tenant,  followed  by  an  exclusive  claim,  and  absolute  dominion  in  the  pur- 
ehaaer  is  a  conversion,  is  held,  on  the  authority  of  the  foregoing  decision,  among 
others,  in  H'hUe  v.  0<6oni,  21  Wend.  75;  Dyckman  v.  ValietiCe,  42  N.  Y.  561. 
Bat  a  mortgage  of  a  common  chattel  for  a  part  of  the  price,  by  a  co-tenant» 
foUowed  by  a  removal  of  it  by  the  mortgagee,  is  held  not  to  be  a  conversion 
without  a  sale  or  refusal  to  deliver  the  property  by  such  mortgagee:  0«5ona 
V.  Sehenck,  18  Hun«  205. 


Spoob  V.  Holland. 

[8  WXHDKLL,  44fi.] 

Pbodvction  of  ▲  Jusnos's  Execution  wrrHonr  the  Judoicent  is  suflScient 

to  "ifti'ttrfti"  an  action  by  a  constable,  against  a  stranger,  for  taking  the 

goods  seized  thereunder. 
Cokstable's  Indobsemekt  on  the  Execution  is  Evidence  to  identify  the 

goods  levied  on,  in  such  a  case,  and  may  be  amended  if  insufficient  for 

that  purpose. 
Cok8Tabl£*s  Declabations  are  Pebhaps  Inadmissible  to  show  what  goods 

were  levied  on  in  such  an  action. 
Constable  can  Recover  only  the  Amount  or  his  Execution  in  trover 

against  an  assignee  of  the  debtor  who  has  taken  the  goods  after  levy. 

Tbovsb  for  the  value  of  certain  brick  alleged  to  have  been 
levied  on  by  tbe  plaintifif  as  constable  on  two  justice's  execu- 
tions, one  against  one  Freeman  and  tbe  other  against  Freeman 
and  Guernsey.  The  plaintiff  produced  tbe  two  executions  on 
tbe  trial  at  the  circuit.  On  that  against  Freeman  and  GueiTir 
sey  was  the  following  indorsement  by  the  plaintifif:  **  By  virtue 
of  tbe  within  I  have  levied  on  a  quantity  of  brick,  tbe  joint 
property  of  both  defendants,  fifteenth  of  August,  1829."  On 
the  other  there  was  also  an  indorsement  by  tbe  plaintifif,  as  fol- 
lows: "By  virtue  of  tbe  within,  I  have  levied  on  twenty-tbree 
tbousand  five  hundred  brick  in  tbe  kiln  at  Clark  Baker's  yard, 
twenty-sixth  of  August,  1829."  Tbe  defendants  insisted  that 
the  judgments  must  also  be  produced,  but  the  judge  held  it  un- 
necessary. It  appeared  that  Freeman  and  Ouernsey  had  man- 
ufactured a  quantity  of  brick  at  the  brick  yard  of  one  Bakei 
in  1829,  and  had  drawn  sixteen  thousand  of  them  to  Rochester, 
leaving  about  sixty  thousand  in  the  kiln.  The  judge,  against 
the  defendant's  objection,  admitted,  as  part  of  the  rea  gesta, 
evidence  of  a  declaration  of  the  plaintifif  on  August  15,  that  he 
was  then  on  his  way  to  Rochester  to  levy  on  the  sixteen  thou- 
sand brick  which  were  there.  Subsequently,  it  appeared  that 
the  plaintifif  went  to  the  place  where  the  sixteen  thousand  brick 
were,  and  ofifered  them  for  sale,  but  adjourned  the  sale  foz 
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want  of  bidders.  The  removal  of  the  brick  from  the  kiln  bj 
Holland  and  bis  co-defendant  Harlow,  as  bis  servant,  was 
proved.  Those  at  Eochester  were  also  proved  to  have  been 
taken  away  and  sold  by  Holland.  Holland  claimed  title  to  all 
the  brick  taken  under  a  sale  by  one  Parsons,  and  produced  a 
bill  of  sale  from  Freeman,  for  himself  and  Guernsey,  to  Par- 
sons, dated  July  6,  1829.  The  validity  of  both  sales  was  dis- 
puted by  the  plaintiff.  The  bona  fides  of  the  sales  was  sub- 
mitted to  the  jury,  who  were  instructed,  if  they  found  for  the 
plaintiff,  to  give  a  verdict  for  the  value  of  all  the  brick  con- 
verted. Verdict  against  both  defendants  for  one  hundred  and 
eighteen  dollars,  which  was  nearly  double  the  amount  of  the 
two  executions.     Motion  by  defendants  for  a  new  trial. 

J*.  A,  Spencer^  for  the  defendants. 

M.  T,  Reynolds^  for  the  plaintiff. 

By  Court,  Nelson,  J.  The  judge  decided  correctly  that  it 
was  not  incumbent  upon  the  plaintiff  to  produce  the  judgments 
on  which  the  executions  had  issued  under  which  he  acted:  6 
Johns.  195;  7  Id.  32.  It  is  objected  that  the  evidence  of  the 
plaintiff's  declarations  was  inadmissible  to  show  a  levy  upon 
the  sixteen  thousand  brick.  The  indorsement  on  the  execu- 
tion merely  stated  a  levy  upon  a  quantity  of  brick,  the  joint 
property  of  the  defendants,  without  specifying  the  place  where 
•  they  were  found.  The  brick  belonged  to  the  defendants,  and 
were  subject  to  the  execution,  and  the  officer  once  offered  them 
for  sale,  but  postponed  the  sale  for  want  of  bidders.  The  officer 
might  have  amended  his  indorsement  of  levy,  so  as  to  have 
identified  the  brick,  which  he  should  have  done.  Strictly,  the 
declarations  were  perhaps  inadmissible;  but  I  think  there  was 
sufficient  evidence  to  authorize  a  jury  to  find  the  levy  independ- 
ent of  the  declarations  of  the  plaintiff. 

The  joint  taking  of  one  parcel  of  brick  was  sufficiently  proved, 
and  we  are  bound  to  j^resume  the  jury  found  only  for  that 
parcel,  as  the  verdict  is  against  both  defendants.  The  judge 
erred  in  directing  the  jury  to  find  for  the  plaintiff  the  value 
of  the  brick  converted  by  the  defendants  to  their  use.  He 
could  recover  only  the  amount  of  the  executions.  The  ver- 
dict must  be  reduced  to  that  sum.  The  judgment  should  be 
entered  for  eighty-one  dollars  and  thirty  cents. 

EXECOTION  HAY  BE  GrV£N  IN    EVIDENCE  WITHOUT  THE  JUDGMENT  being 

proved,  in  a  snit  by  a  stranger  to  recover  the  property  levied  on  from  the 
execution  creditor:   CarUon  v.  King,  23  Am.  Dec  295.     The  principal  case 
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ii  referred  to  as  an  aathority  as  to  the  admissibility  of  an  attachment 
withoat  proof  of  the  preliminary  proceedings,  in  an  action  of  trespass  against 
a  constable  for  levying  the  same,  in  Parker  v.  Walrod,  13  Wend.  299.  It  is 
alao  cited  in  Earl  v.  Camp,  16  Wend.  562,  as  to  the  adndssibility  of  an  exe- 
cntion  without  proof  of  the  judgment,  and  it  is  held  that  where  a  constable 
brings  suit  in  trespass  against  a  stranger  for  the  benefit  of  the  execution 
plaintiff  for  the  property  levied  on,  he  must  show  a  judgment 

Otficxr's  Retubn  as  Evtdekce. — See  DiUer  v.  Roberts,  15  Am.  Dec  578; 
WhUaker  v.  Sumner^  19  Id.  298;  Palmer  v.  Clarke,  21  Id.  340.  A  constable's 
ntnrn  is  held,  on  the  authority  of  Spoor  v.  Holland,  to  be  prima  facie  evi« 
denoe  of  the  levy  of  an  execution  in  an  action  by  the  constable  against  a 
stimnger,  in  Earl  ▼.  Camp,  16  Wend.  562. 

Ajcshdmknt  or  OmcsB's  EsnrKN. — ^This  subject  is  discussed  at  length 
fa  the  note  to  Malone  v.  Samuel,  13  Am.  Dec.  173;  see,  also,  Freeman  v. 
Paul,  14  Id.  237;  Barnard  v.  Stevens,  16  Id.  733;  Berry  v.  Cfriffith,  18  Id. 
B09. 

Fbopkiot  to  MAnrrAur  Tbovsb,  What  Sufticisnt. — ^For  a  full  exam« 
ination  of  this  subject  see  the  note  to  Hoetler*s  Adm*r  v.  Skull,  1  Am.  Dec 
685;  see,  also,  Hudspeth  v.  Wilson,  21  Id.  344;  and  Vincent  v.  Cornell,  23  Id. 
683^  and  the  citations  in  the  notes  thereto. 

Mkasurx  or  Damagxs  in  Tboveb. — See  the  notes  to  WooUey  v.  CafUr, 
11  Am.  Dec  523;  and  Baker  v.  Wheeler,  post;  see,  also,  Bu/ord  v.  Fannen, 
1  Am-  Dec  615;  Hepbui^i  v.  SeweU,  9  Id.  512;  McDonald  v.  Murdoch^  Id. 
684;  Wright  v.  Spencer,  18  Id.  76;  and  Sanders  v.  Vance,  Id.  167.  It  is  held 
in  BrowneU  v.  Hawkins,  4  Barb.  494;  Chadwick  v.  Lamb,  29  Id.  522;  and 
Seaman  v.  Luce,  23  Id.  240,  255,  on  the  authority  of  the  principal  case  and 
others,  that  the  owner  of  a  special  interest  or  property  in  a  chattel  can  re- 
cover in  trover  only  the  value  of  that  interest  against  the  general  owner. 
Bat  where  he  sues  a  stranger  he  may  recover  the  whole  value,  holding  the 
^'•J*"^  above  the  value  of  his  special  interest^  for  the  general  owner:  Bus- 
mU  V.  BuUerfiM.  21  Wend.  300. 


Ghaoe^  Adm'b  of  Stbai^ahan,  v.  Hinman. 

[8  WSSDXLL,  462.] 

To  Baoovxa  on  a  Mxbb  Bond  or  Indeunitt  actual  damage  must  be  showni 
if  it  be  against  the  payment  of  money,  actual  payment,  or  its  equivalent, 
'must  be  proved,  and  a  mere  legal  liability  to  pay  is  not  sufficient. 

Whebx  thb  Indemnitt  is  against  ant  Liability  for  damages  or  expenses, 
as  well  as  against  actual  damage,  the  obligee's  right  of  action  is  com- 
plete when  he  becomes  legally  liable  for  such  damages  or  expenses. 

Bond  to  Indemnitt  thb  First  Indobser  of  a  note,  his  heirs,  etc,  against 
all  damages,  costs,  charges,  and  expenses  to  which  he  or  they  may  be 
subjected,  or  "become  liable  for"  by  reason  of  the  reversal  of  a  judgment 
TBOOvered  by  a  subsequent  indorser  of  the  note  in  an  action  against  him 
by  the  holder,  as  well  as  against  said  note,  or  any  judgment  or  proceed- 
ing to  enforce  the  same  against  such  first  indorser,  may  be  sued  on  by 
the  adniinistratar  of  the  obligee,  after  a  reversal  of  such  judgment  and 
payment  of  the  note  by  the  subsequent  indorser,  and  a  recovery  of  judg- 
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ment  by  him  against  the  administrator  for  assets  quando  cteekieritU,  after 
a  plea  of  pletie  administravUt  taken  as  true;  and  he  may  recover  tbe 
amount  of  such  judgment  without  showing  actual  payment,  or  that  as- 
sets have  comd  or  will  probably  come  to  his  hands. 

Obligor  can  not  Show  that  there  was  a  Good  Defense,  in  such  a  case, 
to  the  action  brought  by  the  holder  against  the  sub^uent  indoraer,  or 
to  that  brought  against  the  administrator. 

Notice  to  the  Obugor  of  the  Pendency  of  the  action  against  the  adminis- 
trator was  unnecessary. 

Debt  on  a  bond  given  by  the  defendant,  Hinman,  to  the 
plaintiff's  intestate,  Stranahan,  to  indemnify  him  against  the 
reversal  by  the  court  of  errors  of  a  judgment  of  the  supreme 
court,  in  favor  of  one  Scott,  in  an  action  brought  against  him 
by  the  XTtica  Insurance  Company  on  a   note  made  by  one 
McNamee,  upon  which  Stranahan  was  first  indorser,  and  Scott 
second  indorser.     The  condition  of  the  bond  is  sufficiently 
stated  in  the  opinion.     On   the  trial  at  the  circuit  it  appeared 
that  the  said  judgment  was  reversed,  by  the  court  of  errors,  and 
aijudgment  rendered  in  favor  of  the  insurance  company  against 
Scott;  that  Scott  afterwards  paid  the   company  in  full  the 
amount  of  their  claim  against  him,  as  indorser  of  said  note,  and 
the  costs  of  the  two  courts,  and  commenced  an  action  against 
the  present  plaintiff  as  administrator  of  Stranahan,  the  first  in- 
dorser, to  recover  the  amount  so  paid;  that  the  said  administra- 
tor gave  a  cognovit  for  the  amount,  and  pleaded  plene  adminiS' 
Iravit ;  that  Scott  admitted  the  plea  as  true  and  took  judgment 
for  assets  quando  acdderint  for   the    amount  confessed,   and 
costs.     On  these  facts  the  defendant,  Hinman,  moved  for  a  non- 
suit on  the  ground  that,  it  appearing  that  the  administrator  had 
fully  administered,  and  it  not  being  shown  that  assets  had  since 
come  or  would  probably  come  to  his  hands,  neither  the  admin- 
istrator nor  his  intestate  had  been  damnified,  which  he  insisted 
was  a  good  defense  under  the  plea  of  non  damnificatus,  pleaded 
by  him  in  this  action,  and  that  at  most  the  plaintiff  could  re- 
cover only  nominal  damages.     Motion  overruled.     Some  other 
evidence  was  introduced  by  the  plaintiff  and  defendant  respect- 
ing the  origin  of  the  debt  of  McNamee,  and  as  to  certain  in- 
demnity given  by  McNamee  to  Stranahan,    as  well  as  other 
matters,  which  it  is  unnecessary  to  state.     It  was  admitted  that 
this  action  was  brought  for  Scott's  benefit.     Verdict  for  the 
plaintiff,  subject  to  the  opinion  of  the  court  as  to  his  right  to  a 
recovery  and  the  amount.     Some  other  facts  are  stated  in  the 
opinion. 

E.  U,  MoreJioime  and  A,  Van  VeclUen^  for  the  plaintiff. 
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J.  A.  Siyencer^  for  the  defendant. 

By  Court,  Suthebland,  J.  It  is  contended  by  the  defendant 
that  Ibis  is  a  bond  of  indemnity  merely,  and  that  neither  the 
plaiuiiff  nor  his  intestate  has  been  injured  or  damnified  by  the 
reversal  of  the  judgment  in  the  court  of  errors;  or  that  the 
damage,  if  any,  is  merely  nominal,  as  nothing  has  bteu  paid  or 
probably  ever  will  be  paid  upon  the  judgment  recovered  against 
him  by  Scott. 

Tbe  inquiry  naturally  suggests  itself,  what  was  the  motive  of 
the  defendant  Hinman  in  entering  into  this  arrangement  with 
Btranabau  ?     We  find  the  answer  in  the  testimony  of  Henry 
Green.     He  states  that  he  was,  at  the  time  of  the  giving  of  tbe 
bond  in  question,  secretary  of  the  Utica  Insurance  Company; 
that  be  drew  the  bond  and  witnessed  its  execution;  and  that  tbe 
defendant  Hinman  was  at  that  time  one  of  the  directors  of  the 
company,  and  a  stockholder  to  a  considerable  amount.     He  also 
appears  to  have  taken  an  active  part  in  the  prosecution  of  the 
writ  of  error.     There  can  be  little  question  that  he  was  the 
managing  agent  of  the  company  in  all  these  transactions,  and 
that  although  he  signed  the  bond  individually,  he  was  under- 
stood by  Stranahan,  and  was,  in  fact,  acting  on  behalf  of  the 
company,  and  with  their  approbation,  though  i)robably  without 
any  legal  authority  to  bind  them.      It  is  obvious  from  all  the 
facts  in  tbe  case,  that  Stranahan  had  no  objection  to  the  judg^ 
ment  Ixdng  reversed;  that  only  a  formal  resistance  was  to  be 
made  to  it,  for  the  purpose  of  saving  appearances.     The  letter 
of  Hinman  to  Stranahan  of  the  twenty-second  of  December, 
1825,  Bbowsthat  Hinman  was  to  pay  all  the  expenses  of  defend- 
ing the  writ  of  error.     The  tmth  undoubtedly  is,  that  it  was 
perf«*ctly  understood  between   Hinman  and   Stranahan,  that 
neither  Stauahan  nor  Scott  was  to  be  affected  by  the  reversal 
of  the  judgment;  and  I  think  such  is  the  conclusion  to  be  drawn 
from  the  face  of  the  bond  itself  without  any  extraneous  evidence. 
Stranahan  was  the  first  indorser,  and  was  liable  over  to  Scott 
npon  the  note,  in  the  event  of  his  being  compelled  to  pay  it. 
The  indemnification  of  Stranahan,  as  indorser  upon  the  note, 
manifests  therefore,  by  tbe  strongest  implication,  the  under- 
standing of  the  parties  that  if  the  judgment  was  reversed,  the 
note  was  not  to  be  collected  from  Scott,  tbe  subsequent  indorser, 
who  would  in  that  event  have  a  right  immediately  to  collect  it 
from  Stranahan,  and  produce  the  very  state  of  things  ag.;iust 
which  it  was  the  object  of  the  bond  to  indemnify  him.     Thia 
fiew  of  the  case  is  intended  to  show  that  there  is  no  injustice 
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in  giving  to  Scott  (for  whose  benefit  this  suit  appears  to  l>e 
prosecuted)  the  indemmtj  provided  by  this  bond,  if  it  can  1>e 
done  consistently  with  the  rules  of  law. 

There  is  no  doubt  as  to  the  generul  proposition,  that  in  order 
to  recover  upon  a  mere  bond  of  indemnity,  actual  damage  must 
be  shown.     If  the  indemnity  be  against  the  payment  of  money, 
the  plaintiff  must  in  general  prove  actual  payment,  or  tliat 
which  the  law  considers  equivalent  to  actual  payment.     A  mere 
legal  liability  to  pay  is  not,  in  such  case,  sufiScient;  but  if  tlie 
indemnity  be  not  only  against  actual  damage  or  expense,  but 
also  against  any  liability  for  damages  or  expenses,  then  the  party 
need  not  wait  until  he  has  actually  paid  such  damages,  but  his 
right  of  action  is  complete  when  he  becomes  legally  liable  for 
them.     Chancellor  Jones,  in  the  case  of  RockfeUer  v.  Donnelly, 
8  Cow.  639,  lays  it  down  as  a  general  proposition,  that  even 
when  the  obligation  is  simply  to  indemnify  against  damage  or 
expense,  and  the  obligee  has  become  absolutely  bound  and 
liable  to  pay  the  expense  or  damage,  and  the  amount  is  liqui- 
dated so  that  his  demand  against  his  obligor  upon  the  bond  of 
indemnity,  by  reason  of  the  charge  against  himself,  is  reduced 
to  a  certainty,  he  may  enforce  his  demand  against  his  obligor  in 
the  first  instance  before  he  satisfies  the  charge  against  himself; 
and  he  observes  that  it  is  an  operation  which  avoids  circuity, 
and  essentially  subserves  the  purposes  of  justice  and  equity,  by 
enabling  him  who  is  entitled  to  the  indemnity  to  obtain  the 
means  to  satisfy  the  charge  he  has  incurred  from  the  party  who 
ought  to  bear  it,  and  thereby  save  himself  the  necessity  of  an 
advance  and  payment  out  of  his  own  funds  and  estate,  which 
might  be  inconvenient,  and  perhaps  involve  him  in  serious  em- 
barrassment.    I  must  confess  that  this  general  proposition  of 
the  learned  chancellor  seems  to  me  to  carry  the  doctrine  far- 
ther than  I  had  supposed  warranted  by  the  authorities:  7  Johns. 
858;  4  Mass.  627;  14  Johns.  177;  but  it  is  unquestionably  sound 
where  the  indemnity  is  not  only  against  actual  damages  and  ex- 
penses, but  also  against  the  liability  for  them;  and  such,  I  ap- 
prehend, will  be  found  to  be  the  fact  in  this  case  upon  a  critical 
examination  of  the  defendant's  bond.     The  condition  is:  1. 
That  the  defendant  shall  save  harmless  and  indemnify  Strana- 
han  against  all  damages,  costs,  and  charges  to  which  he  may  in 
any  way  be  subjected  or  become  liable  for  by  reason  of  the  re- 
versal of  said  judgment;   2.  Against  all  charges  and  expenses 
which  he  may  incur  or  become  liable  for  in  defending  said  writ 
of  error;  and  8.  Against  said  note,  or  any  judgment  or  proceed- 
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iug*  which  may  be  bad  against  him  as  indorser  thereon.  A  dis- 
tinction is  heie  obviously  taken  between  damages  actually  sus- 
tained or  incurred  and  a  fixed  legal  liability  for  such  damages, 
and  the  indeiBnity  is  against  both. 

In  the  case  of  RockfeLler  v.  Donnelly^  already  referred  to,  8 
Cow.  628,  the  condition  of  the  bond  was  to  save,  defend,  and 
keep  harmless  the  overseers  of  the  poor,  etc.,^from  and  against 
all  charges,  damages,  and  expenses,  taxes,  rates,  and  assess- 
ments, etc.,  for  or  by  reason  of  the  birth,  etc.,  of  a  bastard  child, 
etc.  Chancellor  Jones  remarks  upon  the*  subject,  that  the 
indemnity  consists  in  securing  the  town  against  charges  and 
expenses,  taxes,  rates,  etc. ;  and  that  this  could  only  be  effectu- 
ally done  by  keeping  the  infant  when  born  from  becoming 
ehaigeable,  or  by  providing  the  means  to  defray  the  charges  in 
which  its  birth  and  maintenance  should  involve  the  town.  If 
the  child,  upon  its  birth,  is  permitted  by  the  father  to  become  a 
charge  to  the  town,  expenses  inevitably  follow,  for  which  the 
overseers  are  answerable.  Mr.  Senator  Spencer,  p.  653,  says 
the  defendants  are  to  indemnify  against  all  charges^  expenses, 
etc  ,  by  reason  of  the  birth  or  maintenance  of  the  child. 
Technically,  this  condition  was  broken  the  moment  the  child 
was  born ;  for  then  it  became  a  charge  on  the  town,  and  that 
was  the  thing  against  which  the  defendants  covenanted;  and 
the  birth  being  admitted  by  the  pleadings,  it  is  a  legal  con- 
sequence that  the  child  became  a  charge  to  the  town,  and 
thus  the  breach  is  admitted.  The  chancellor  and  Mr.  Spencer 
both  treat  it  as  a  common  bond  of  indemnity  between  individ- 
uals, and  in  the  observations  which  I  have  quoted,  are  settling 
its  construction  without  any  reference  to  the  circumstance  that 
the  bond  was  given  to  public  officers.  If,  then,  a  bond  of  in- 
demnity against  charges,  damages,  expenses,  taxes,  etc.,  is 
broken  by  the  happening  of  an  event  which  must  inevitably 
lead  to  charges,  expenses,  or  taxes,  much  more  must  it  be  so 
when  the  indemnity  is  in  terms. against  a  liability  for  damages 
and  expenses. 

That  the  judgment  recovered  by  Scott  against  Stranahan's 
administrator,  which  fixed  his  liability  for  damages,  and  ascer- 
tained the  amount,  was  a  consequence  of,  or  happened,  in  the 
language  of  the  bond,  by  reason  of  the  reversal  in  the  court  of 
errors  of  the  judgment  of  ScoU  v.  The  Ulica  Insurance  Com- 
pany^ there  can  be  no  doubt;  and  a  breach  assigned  upon  that 
part  of  the  bond  would  be  supported  by  this  evidence.  I 
make  this  observation  because  the  pleadings  are  not  attached 
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to  the  case,  and  it  does  not  appear  ^  hat  the  particular  breacheiB 
assigned  are,  nor  the  manner  of  the  assignment. 

It  was  not  competent  for  Hinman,  under  the  circumstances 
of  this  case,  to  show  that  Scott  had  a  good  defctfise  against  the 
suit  of  the  XTtica  insurance  company,  or  that  Stranahan's  ad- 
ministrator might  have  successfully  defended  the  suit  brought 
by  Scott  against  him  upon  the  note  in  question;  nor  was  he  en- 
titled to  notice  of  the  pendency  of  that  suit  from  the  plaintiff. 
It  is  evident  that  the  defeuse  of  tbe  writ  of  error  was  amicably 
and  jointly  conducted  by  Stranahan  and  Hinman,  at  the  ex- 
clusive expense  of  tbe  latter,  or  of  the  insurance  company, 
whose  agent  Hinman  undoubtedly  was,  and  that  it  was  the  un- 
derstanding and  the  wish  of  both  of  tbem  that  the  judgment 
should  be  reversed.     Hinman  treated  Stranahan  throughout  as 
the  party  in  interest  in  the  writ  of  error.     Stranahan  so  con- 
sidered himself,  and  well  he  might,  for  he  was  not  only  the 
first  indorser,  and  liable  over  to  Scott  in  tbat  character,  but  he 
had  also,  as  early  as  1819,  bound  himself  in  a  penal  bond  to 
Scott  to  pay  him  whatever  sum  tbe  insurance  company  might 
recover  against  him  as  second  indorser  upon  tbe  note,  with 
costs,  etc.     Admitting  Stranahan  to  have  been  solvent  at  that 
time,  he  was  in  truth  the  only  party  in  interest.     Scott  was  a 
mere  nominal  party,  and  to  say  the  least  of  it,  it  would  have 
been  a  violation  of  good  faith  on  tbe  part  of  Stranahan  or  his 
administrators,  to  have  interposed  a  defense  to   tbe  suit  of 
Scott,  ou  tbe  ground  of  tbe  illegality  or  usurious  character  of 
tbe  original  transaction;  and  if  Hinman  is  to  be  considered  the 
agent  of  tbe  insurance  company,  the  complaint  that  such  de- 
fense was  not  interposed  does  not  come  with  a  very  good  grace 
from  bim.     His  attempt  to  show  tbat  Stranaban  had  been  in- 
demnified by  the  maker  of  the  note,  entirely  failed. 

The  plaintiff  is  entitled  to  judgment. 


Right  to  Sue  for  iNDEMNrrr,  when  AccBtTES. — The  obligee  in  a  bond  of 
indemnity,  it  is  held  in  Ramsay  v.  Oervais,  1  Am.  Dec.  G35,  may  sue  at  the 
moment  of  the  first  breach  of  the  condition,  without  waiting  to  pay  the  debt. 
But  in  Brentnal  v.  Helms,  Id.  44,  and  note,  it  is  held  that  a  surety  can  not 
sue  on  a  general  promise  of  indemnity  until  he  has  been  compelled  to  pay  the 
debt.  The  New  York  courts  recognize  Chace  v.  Hinman  as  a  leading  case  on 
this  subject,  with  respect  to  the  distinction  between  an  indemnity  against 
damages,  etc.,  and  an  indemnity  against  legal  liability  to  damages,  etc. 
They  have  not,  however,  uniformly  approved  this  distinction  in  some  of  iti 
applications.  In  Aberdeen  v.  Bladcniar,  G  Hill,  32G,  it  was  held  that  to  sus- 
tain an  action  on  a  promise  to  save  one  harmless  from  the  **claim  or  demand** 
of  a  third  person,  the  obligee  must  show  actual  damnification.  Bronson,  J., 
in  delivering  the  opinion,  thus  commented  on  the  principal  case:  "  In  Chace 
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▼.  Jiinman,  8  Wend.  452,  the  contract  was  to  indemnify  again&t  'liability/ 
A8  m-ell  as  against  actual  damage;  and  even  there  the  court  was  somewhat  in- 
flnenced  by  the  decision  of  the  court  of  errors  in  JRock/eller  v.  Donnelly^  8 
Oo^r.  C23,  which,  to  say  the  least  of  it,  is  a  very  questionable  case.  This  is 
an  agreement  to  indemnify  against  liability,  but  it  is  the  common  case  of 
agreement  to  indemnify  against  the  'claim  or  demand*  of  a  third  person; 
and  before  the  plaintiff  can  recover  he  must  show  that  he  has  been  damni- 


■« 


The  case  ia  criticiaed  also  in  ChurchiU  v.  ITurUy  3  Denio,  321.  In  Oilberi  v. 
WtmaUf  1  N.  Y.  550,  the  distinction  between  indemnity  against  "liability** 
and  indemnity  against  damage  is  fully  approved.  The  case  was  an  action 
brought  by  a  sheriff  on  a  bond  of  his  deputy,  conditioned  that  if  the  said 
deputy  should  "  so  demean  himself  in  all  matters  touching  his  duty  as  such 
deputy  sheriff,"  that  the  sheriff  should  "not  sustain  any  damage  or  molesta- 
tion whatsoever,  by  reason  of  any  act  from  this  date  done,  or  any  liability 
tDcarred  by  and  through  said  deputy,**  then  the  bond  should  be  void,  other- 
wise of  force.  It  appeared  that  the  sheriff  had  been  sued  and  a  judgment 
leoovered  against  him  for  a  default  of  the  deputy  in  not  returning  an  execu- 
tion. It  appeared  also  that  other  judgments  had  been  recovered  against  him 
snd  his  sureties  on  certain  bonds  given  by  him  to  discharge  himself  from 
arrest  under  attachments,  issued  against  him  for  not  returning  other  execu- 
tiooa  in  the  hands  of  the  said  deputy.  None  of  these  judgments  had  been 
paid,  nor  was  it  shown  that  any  actual  damage  had  been  incurred  by  the 
sheriff,  and  it  was  held  that  he  could  not  maintain  the  action.  Gardiner,  J., 
who  deli-vered  the  opinion,  after  commenting  on  Bockfeller  v.  Donnelly^  8 
Cow.  623,  proceeded  to  state  the  doctrine  of  the  principal  case.  He  said: 
"  The  case  of  CJiaee  v.  Hinman,  evpra,  was  an  action  on  a  bond,  the  condi' 
tion  of  which  was  that  the  obligor  should  'save  harmless  and  indenmify  the 
obligee  against  all  damages,  costs,  and  charges,  to  which  he  might  in  any 
way  be  subjected,  or  become  liable  for,'  etc.  No  money  was  paid;  and  it 
was  held  by  the  court  that  by  the  instrument  itself  a  distinction  was  ob- 
viously taken  between  damages  actually  sustained,  and  a  Jlxed  legal  liability 
for  such  dama^;es,  and  that  the  indemnity  was  against  both.**  His  honor 
then  stated  the  condition  of  the  bond  in  the  case  before  the  court,  and 
pointed  out  the  distinction  between  it  and  the  bonds  in  litigation,  in  Bock- 
feUer  v.  Donnelly  and  Cliace  v.  Hinman,  as  follows:  "The  distinction  between 
the  bond  in  question,  and  those  above  mentioned,  consists,  I  apprehend,  in 
this,  that  by  the  former  a  '  charge '  or  '  fixed  legal  liability,*  is  declared  to  be 
the  injury  from  which  the  obligee  is  to  be  saved  harmless.  By  the  condition 
of  the  latter,  the  obligor  stipulates  that  the  sheriff  shall  not  sustain  any  dam- 
age or  molestation  by  reason  of  any  liability,  etc.  By  the  former,  he  is  to  be 
saved  from  the  thii^  specified.  By  the  latter,  from  its  consequences;  or,  in 
other  words,  from  the  damage  or  molestation  which  may  result  from  the  lia- 
bility. The  distinction  is  very  important.  It  is  recognized  in  the  cases  to 
which  reference  has  been  made,  and  in  others  will  be  found  to  pervade 
most  of  the  authorities  which  have  been  cited.  It  is  the  distinction  1)etween 
an  affirmative  covenant  for  a  specific  thing  and  one  of  indenmity  against 
damage  by  reason  of  the  non-i>erformance  of  the  thing  specified.  The  object 
of  both  may  be  to  save  the  covenantee  from  damages,  but  their  legal  conse- 
quences to  the  parties  are  essentially  different.*'  As  illustrating  this  distinc- 
tion, he  referred  to  and  commented  upon  Kip  v.  Brigham^  7  Johns.  168;  S. 
C,  C  Id.  159:  Warwick  v.  Bichardson,  10  Mee.  &  W.  284;  Thomas  v.  Allen, 
I  Hill,  145:  ChurcIuUvJ/uiit,  3  Denio,  321,  and  1  Saund.  116,  n. 

Tr  "W    V.  Pond,  19  Wend.  424,  it  was  held,  following  Cftaee  v.  Hinman, 
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that  an  action  could  be  maintained  on  a  covenant  to  save  the  obligee  harmleas 
"from  his  liability"  on  a  certain  bond  and  mortgage  without  showing  actxiAl 
payment.     The  same  principle  is  approved  in  Crippen  v.  Thompson,  G  Barb. 
635.     So,  in  Jarvia  v.  S'ewall,  40  Id.  454,  where  it  was  held  that,  on  a  bond  to 
indemnify  certain  persons  for  becoming  sureties  on  an  appeal  conditioned  to 
pay  the  obligees  the  taxable  costs  which  they  might  "incur  and  become 
bound  to  pay"  by  reason  of  having  executed  the  appeal  bond,  the  obligees  be- 
came "bound"  as  soon  as  the  judgment  was  affirmed,  and  could  sue  without 
actual  payment.  .  So,  in  WesUrveU  v.  Smitli,  2  Duer,  449,  462,  a  bond  to  in- 
demnify a  sheriff  -against  .all  damages,  costs,  and  charges  to  be  imposed  or 
demandable  of  him  in  consequence  of  his  deputy's  defaults,  was  held  to  be  a 
bond  of  indemnity  against  "legal  liability,"  and  so  within  the  doctrine  of 
Cfiace  V.  Ilinman,    So,  in  Turnure  v.  IloJierUhal,  36  N.  T.  Sup.  Ct.  (4  Jones 
&  S. ),  79,  81,  where  one  became  surety  in  a  bond  for  the  payment  of  certain 
rent,  by  his  principal,  the  same  doctrine  was  applied.    The  distinction  be- 
tween bonds  of  indemnity  against  "legal  liability"  and  those  against  actual 
damage,  as  laid  down  in  the  principal  case,  is  approved  also  in  Hector  etc* 
TrinUy  Church  v.  HiggtM,  44  Barb.  374;  S.  C.  in  court  of  appeals,  48  N.  Y. 
537;  McQay  v.  Keilbaek,  14  Abb.  Pr.  144;  BaggoU  v.  Boulger,  2  Duer,  170; 
SeoU  V.  Tyler,  14  Barb.  202.     In  Howe  v.  Buffalo  etc,  B.  B.  Co.,  37  N.  Y. 
299,  the  case  is  relied  on  as  authority  for  the  position  that  where  a  creditor 
accepts  a  surety's  note  in  satisfaction  of  his  demand,  it  is  equivalent  to  pay- 
ment, and  the  surety  may  resort  to  the  principal  for  his  indemnity.     It  la 
cited  also  in  Kemble  v.  WaUis,  10  Wend.  377,  to  the  point  that  where  there  is 
an  absolute  undertaking  to  pay,  if  another  does  not  in  a  specified  time,  notioe 
of  such  other's  default  is  unnecessary. 


Tompkins  v.  Sands. 

[8  Wbhdkll,  462.] 

No  AonoK  Lies  fob  a  Judicial  Act,  but  case  may  be  brought  for  an  injuzy 
resulting  from  a  miniBterial  officer's  misfeasance  or  non-feasance. 

Where  an  Officer  is  Bound  to  Exercisb  Discretion  in  an  act,  he  is  not 
liable  to  an  action  therefor,  unless  such  act  was  done  willfully  and  mali- 
ciously. 

Allegation  that  a  Justice  has  Unjustly  and  Ofpbessivelt  prevented  an 
appeal  to  reverse  a  judgment  rendered  by  him,  is  equal  to  a  charge  of 
corraption. 

Justice  Acts  Ministerially  in  Apfboyino  an  Atpbal  Bond,  or  refusing  to 
do  so,  and  if  he  corruptly  refuses  to  approve  such  a  bond,  he  is  liable  to 
an  action  on  the  case. 

Ebbor  from  the  common  pleas  to  reverse  a  judgment  of  non- 
suit entered  against  the  plaintiff  in  error  in  an  action  on  the  case 
brought  by  him  against  Bands,  a  justice  of  the  peace,  for  refus- 
ing to  accept  an  appeal  bond  tendered  by  the  plaintiff  for  the 
purpose  of  taking  an  appeal  from  a  judgment  rendered  bj  such 
justice  against  the  plaintiff.  The  declaration  set  out  the  facts 
specially,  and  also  charged  generally  that  the  defendant,  acting 
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&8  a  joslice  of  the  peace,  bad  unjustly  and  oppressively  prevented 
the  plaintiff  from  appealing  and  reversing  a  certain  judgment 
UD justly  obtained  before  and  rendered  by  him,  which  could 
have  been  reversed  on  appeal  or  greatly  reduced.     Pleas,  the 
general  issue   and  justification.     Tbe  evidence  showed  that» 
within  the  time  allowed  for  taking  an  appeal  from  the  judgment 
referred  to  in  the  declaration,  the  plaintiff  tendered  an  appeal 
bond,  in  due  form,  with  a  surety,  who  offered  to  swear  that  be 
was  a  freeholder  and  worth  double  the  penalty  of  the  bond,  but 
that  the  justice,  after  whispering  with  the  plaintiff  in  said  judg- 
ment, refused  to  accept  such  bond,  and  angrily  told  the  surety 
that  he  would  not  take  him  or  his  oath,  and  wben  the  surety 
told  him  that  his  conduct  was  oppressive,  he  said  be  would  take 
the  responsibility.     There  was  evidence  that  tbe  surety  was 
sufficient,  and  tbat  when  the  justice  was  asked  whom  he  wt>uld 
take,  ,be  named  sundry  persons  who  could  not  be  got.    Tbere 
was  other  evidence  tending  to  show  that  tbe  defendant's  refusal 
was  malicious  and  corrupt.     On  motion  of  tbe  defendant,  a 
nonsuit  was  directed,  and  judgment  entered  thereon,  on  the 
ground  that  refusing  bail  on  appeal  was  a  judicial,  and  not  a 
ministerial  act,  and  that  the  defendant  was  not  liable,  even 
though  he  acted  maliciously.     Tbe  plaintiff  then  brought  this 
writ  of  error. 

A  J.  Parker  and  J,  A.  Spencer,  for  the  plaintiff  in  error,  cited 
7  Cow.  314;  6  Wend.  697;  2  Saund.  69;  1  Dunl.  156;  15  East, 
320;  2  Mod.  31;  7  Johns.  138;  Yates  v.  Lansing,  6  Id.  282;  2 
Esp.  245;  2  Ld.  Raym.  948;  1  East,  563. 

C.  P.  Kirlland,  for  the  defendant  in  error,  cited  Mainy.  Pros- 
ser,  1  Johns.  Cas.  130;  12  Johns.  466;  WeUs  v.  Newkirk,  1  Johns. 
Cas.  228;  1  Cai.  191;  3  Id.  129;  Crawford  v.  Eeid,  1  Id.  594;  11 
Johns.  114;  1  East,  563,  a;  Jac.  L.  Diet.,  tit.  Justices  of  the 
Peace;  8  Johns.  50;  12  Id.  356;  8  Cow.  178. 

By  Court,  Savage,  C.  J.  Tbe  question  presented  in  this 
case  is  whether  a  justice,  who  willfully  and  maliciously  refuses 
to  approve  the  surety  in  an  appeal  bond,  and  thereby  prevents 
a  defendant  from  appealing  his  cause,  is  liable  to  an  action 
therefor.  The  plaintiff  in  error  does  not  impugn  the  doctrine 
of  judicial  irresponsibility,  but  relies  on  the  point  tbat  the  act 
complained  of  was  not  a  judicial  but  a  ministerial  act.  It  may 
sometimes  be  difficult  to  determine  whetber  an  act  is  judicial 
or  ministerial.  A  justice  of  tbe  peace  performs  acts  of  both 
kinds,  and  which  are  clearly  distinguishable.    He  issues  process 
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in  the  first  instance,  and  in  doing  so  he  acts  ministerially ;  his 
judgment  is  not  at  all  exercised.    When  the  parties  appear  before 
him,  and  the  cause  is  heard,  he  renders  judgment;  he  then  acta 
judicially.    After  judgment  he  issues  execution;  he  then  a^ain 
acts  ministerially.    The  justice  is  both  judge  and  clerk.      In 
Yates  T.  Lansing,  6  Johns.  282,  it  was  held  that  an  action  would 
not  lie  against  the  chancellor  for  imprisoning  one  of  the  officers 
of  his  court  for  malpractice  iind  contempt.     Chief  Justice  Kent, 
in  delivering  the  opinion  of  the  court,  states  that  the  allowance 
of  a  writ  of  habeas  corpus  in  vacation  is  a  ministerial  act.     The 
statute  imposes  a  penalty  on  the  chancellor  and  judges  for 
refusing  to  allow  the  writ  when  properly  appUed  for  in  vaca- 
tion.    Such  application  may  be  denied  or  granted  at  their  dis- 
cretion in  term,  because  there  they  act  judicially;  but  when 
they  act  ministerially,  they  are  liable  to  the  penalty  for  a  re- 
fusal; in  this  instance  it  would  seem  that  the  same  act  may  at 
one  time  be  judicial,  and  at  another  ministerial.    In  the  case 
of  Hammond  v.  ffowell,   2  Mod.  218,  the  court  of  oyer  and 
terminer  improperly  imprisoned  a  juror,  but  the  court  of  com- 
mon pleas  held  that  no  action  lay  against  the  court  of  oyer  and 
terminer,  for  it  was  a  judicial  act;  that  court  had  power  to  . 
punish  a  juror  for  misconduct,  but  they  were  mistaken  in  de- 
ciding what  was  misconduct  or  misdemeanor.    The  recording 
of  force  under  the  statute  is  a  judicial  act:  8  Johns.  60.     A 
justice  of  the  peace  is  liable  in  an  action  to  the  injured  party, 
where  he  acts  without  jurisdiction:  Case  v.  Shepherd,  2  Johns. 
Cas.  27;   Adkins  v.  Brewer,  3  Cow.  206  [15  Am.  Dec.  264], 
A  justice  acts  ministerially  in  issuing  executions;  and  if  in  do- 
ing so  he  acts  irregularly  and  officiously,  he  is  liable;  though 
if  he  had  committed  the  irregularity  as  the  agent  of  the  party, 
and  was  acting  within  his  jurisdiction,  he  would  be  excused: 
Percival  v.  Jones,  2  Johns.  Cas.  49;  Taylor  v.  Trask,  7  Cow.  249. 
There  may  be  cases,  I  apprehend,  when  magistrates  or  others 
are  intrusted  with  a  discretion,  where  it  would  be  difficult  to 
say  that  they  acted  either  judicially  or  ministerially.     Such  are 
the  acts  of  the  commissioners  of  excise  in  the  several  cities  and 
towns  in  granting  or  refusing  licenses.    Such,  also,  are  the 
acts  of  inspectors  of  elections;   and  in  both  these  cases  there 
have  been  decisions  declaring  the  liability  of  such  officers,  in 
case  of  a  willful,  corrupt,  and  malicious  exercise  of  their  au- 
thority; but  if  they  have  acted  honestly,  though  erroneously, 
no  action  lies.     In  the  case  of  Bex  v.  Young  and  PiUs,  1  Burr. 
656,  a  motion  was  made  for  an  information  against  two  justices 
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of  the  peace  for  arbitrarily,  obstinately,  and  tinreasonably  re- 
fusing to  grant  a  license  to  one  H.  D.  to  keep  an  inn  at 
Everslej.     In  the  several  discussions  upon  the  motion,  Lord 
Mansfield  stated  that  though  this  was  a  matter  left  to  the  dis- 
cretion of  the  justices,  yet  if  their  conduct  appeared  to  be  par- 
tial, oppressive,  corrupt,  or  arbitrary,  they  might  be  called 
upon  to  show  the  reasons  which  guided  their  discretion.    **  Dis- 
cretion," he  said,  **  does  mean,  and  can  mean  nothing  else,  but 
exereising  the    best  of    their    judgment  upon    the    occasion 
that  calls  for  it;   yet  if  this  discretion  be  willfully  abused,  it  is 
criminal,  and  ought  to  be  under  the  control  of  this  court.'* 
And  again:    *'  That  this  court  had  no  power  or  claim  to  review 
the  reasons  of  the  justices  of  the  peace  upon  which  they  form 
their  judgments  in  granting  licenses  by  way  of  appeal  from  their 
judgments,  or   overruling  the  discretion   intrusted  to  them; 
but  if  it  clearly  appears  that  the  justices  have  been  partially, 
maliciously,  or  corruptly  influenced  in  the  exercise  of  this  dis- 
cretion, and  have  consequently  abused  the  trust  reposed  in 
them,  they  are  liable  to  prosecution  by  indictment  or  informa- 
tion; or  even  possibly  by  action,  if  the  malice  be  very  gross 
and  injurious." 

That  a  justice  will  not  be  punished  for  an  error  of  judgment, 
is  again  reiterated  in  Bex  v.  Cox,  2  Burr.  785.  In  Harman  v. 
Tuqjfpenden  and  others,  1  East,  556,  it  was  held  that  without 
malice  no  action  would  lie  against  the  members  of  a  corpora- 
tion who  had  excluded  a  fellow-corporator  from  the  benefits  to 
which  he  was  entitled,  the  act  having  been  done  erroneously, 
but  not  maliciously.  So,  for  refusing  the  vote  of  a  person  en- 
titled to  vote  at  an  election,  no  action  lies  unless  malice  be 
shown,  either  express  or  implied:  2  Ld.  Baym.  938,  958;  1 
East,  562;  11  Johns.  114,  120.  In  Ashley  v.  White,  it  was 
agreed  by  three  judges  that  the  returning  officers  were  not 
judges,  but  ministerial  officers.  In  Jenkins  v.  Waldron,  Mr. 
Justice  Spencer  admits  that  an  action  lies  if  the  vote  be  refused 
fraudulently  or  maliciously.  He  considers  the  inspectors  of 
elections  as  officers  called  upon  to  exercise  their  deliberative 
judgments,  and  says  it  would  be  opppsed  to  all  principle  to 
allow  them  to  be  answerable  for  a  mere  mistake  in  law,  when 
their  motives  are  pure  and  untainted  with  fraud  or  malice. 

In  SmUh  v.  Trawl,  1  B<fi>t,  165,  an  action  was  held  to  lie 
against  a  justice  of  the  peace,  in  Connecticut,  for  granting  a 
writ  of  replevin  without  requiring  security.  The  plaintiff  re- 
covered in  the  county  court,  and  the  judgment  was  reversed  ia 
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the  superior  court,  on  tbe  ground  that  the  law  bad  ma<le  the 
justice  the  judge  of  the  sufficiency  of  the  security.     The  judge- 
ment of  the  superior  court  was  reversed  in  the  supreme  court  of 
errors,  on  the  ground  that  the  party's  bond  was  no  security, 
and  the  act  of  the  justice  was  compared  to  a  sheriff  letting'  a 
man  to  bail  on  his  own  bond.     But  in  Phelps  v.  Sill,  1  Day,  315, 
it  was  held  that  an  action  will  not  lie  against  a  judge  of  probate 
for  neglecting  to  take  security  from  the  guardian  of  an  infant, 
although  the  infant  had  personal  estate,  and  the  guardian   -waa 
a  bankrupt.     The  court  place  his  indemnity  from  damages  upon 
his  judicial  character,  and  that  the  omission  on  his  part  was  by 
mistake. 

On  a  review  of  these  cases,  the  principle  must  be  considered 
settled,  that  for  a  judicial  act  no  action  lies,  but  for  an  injury 
arising  from  the  misfeasance  or  non-feasance  of  a  ministerial 
officer,  the  party  has  redress  in  an  action  on  the  case;  but  in  all 
cases  where  the  defendant  is  sued  for  an  act  in  which  he  was 
bound  to  exercise  his  discretion,  the  action  will  not  be  sustained, 
unless  it  appear  that  the  act  complained  of  was  done  willfully 
and  maliciously.     The  strongest  charge  in  the  declaration  in 
this  case  is,  that  the  defendant,  acting  as  justice  of  the  peace, 
has  unjustly  and  oppressively  prevented  the  plaintiff  from  ap- 
pealing, and  thereby  reversing  a  judgment  rendered  by  him, 
etc.     I  incline  to  think  this  equal  to  a  charge  of  corruption. 

I  am  of  opinion,  also,  that  a  justice,  in  approving  or  refusing 
to  approve  an  appeal  bond,  does  not  act  judicially;  he  does  in- 
deed exercise  his  discretion,  but  it  is  the  same  discretion  exer- 
cised by  every  ministerial  officer  who  takes  bail.  The  taking 
security  in  such  cases  is  rather  a  ministerial  than  a  judicial  act, 
and  if  he  has  acted  corruptly  an  action  lies.  I  am  therefore  of 
opinion  that  the  judgment  of  the  court  of  common  pleas  ought 
to  be  reversed,  and  that  a  venire  de  novo  should  be  issued  by 
Delaware  common  pleas;  costs  to  abide  the  event. 


Judicial  Liabilitt. — Tlie  note  to  Yates  v.  Lansing,  6  Am.  Dec  903,  con- 
tains an  extended  discussion  of  this  subject.  See,  also,  Cunningham  v.  Buck* 
Un,  18  Id.  432;  Evertson  v.  StUlon,  21  Id.  217,  and  Rogers  v.  MuUiner,  22  Id. 
546,  and  the  notes  thereto  for  other  cases  in  the  Amencan  Decisions  on  the 
same  point.  That  an  officer  vested  with  a  discretion  or  acting  judicially,  is 
not  liable  for  errors  of  judgment,  or  for  neglect,  unless  it  is  willful  and  ma- 
ficious,  is  held,  approving  the  doctrine  of  J^ompkins  v.  Sands,  in  Sieioart  v. 
llawley,  21  Wend.  565;  AdsU  v.  Brady,  4  Hill,  635;  Mayor  etc.  of  New  York 
V.  BaUry,  2  Denio,  448,  per  Hand,  senator;  Harman  v.  Brotiie.rson,  1  Id.  590; 
and  Stephenson  v.  Hall,  14  Barb.  231.  So  in  Houg/Uonv.  Swart/iout,  1  Denio, 
690,  the  general  principle  that  for  a  judicial  act  no  action  lies,  but  that 
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lies  for  the  misfeaBance  or  non-feasance  of  a  ministerial  officer,  is  approved  In 
Livingston  v.  Hollenbeck,  4  Barb.  16;  S.  C,  3  How.  Pr.  349,  it  is  held,  citing 
Tompkins  y.  Sandv,  that  assessors  are  personally  liable  for  the  faithful  and  hon* 
est  discharge  of  their  duty.  In  Wicktoare  v.  Bryan,  11  Wend.  545,  546,  it  is 
held,  citing  the  principal  case,  that  although  it  is  the  duty  of  a  justice  to  ac- 
cept an  appeal  bond  if  the  security  is  such  as  should  be  approved,  yet  case 
will  not  lie  against  him  for  negligently  or  carelessly,  but  without  fraud  or 
evil  intent,  giving  a  party  about  to  take  an  appeal  erroneous  information  of 
the  amount  of  the  judgment,  whereby  his  appeal  is  lost.  In  Hogan  v.  Devlin^ 
2  Daly,  186,  on  the  authority  of  the  principal  case,  it  was  said  that  a  jus- 
tice is  bound  to  approve  or  disapprove  an  undertaking;  for  the  removal  of  a 
cause  to  the  oonmion  pleas,  under  the  statute,  before  entertaining  a  motion  to 
amend.  The  foregoing  decision  is  referred  to  also  in  Van  VUck  v.  Burroughs, 
6  Barb.  341,  344,  as  an  authority  for  the  position  that  case  against  a  justice 
for  willfully  refusing  to  issue  execution  may  be  brought  before  another 
justice. 
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[8  WXXDEIX,  480.] 

CoRPOBATioN  Tlaistxff  MUST  Prove  ITS  DuE  Ingobporation  by  competent 
authority  where  the  general  issue  is  pleaded. 

EffTOPFSL  IS  so  Called  because  a  man  is  concluded  from  saying  anything, 
even  the  truth,  against  his  own  act  or  admission. 

Technical  Estoppel  can  only  be  bt  Deed  or  matter  of  record. 

Estoppels  in  Pais  can  not  be  Pleaded,  but  are  given  in  evidence,  and  may 
operate  as  effectually  as  a  technical  estoppel  under  the  direction  of  the 
court. 

Pabtt  is  Generally  Concluded  from  Denying  his  Acts  or  admissions  to 
the  prejudice  of  one  whose  conduct  they  were  expressly  designed  to  in- 
fluence  and  did  influence. 

Party  Contractino  with  an  Association  as  a  Corporation,  and  giving  it 
a  receipt  as  such,  is  not  estopped  thereby  from  denying  its  corporate  ex- 
istence in  a.  suit  brought  by  it  on  such  contract. 

Every  Estoppel  ought  to  be  Reciprocal  and  binding  on  both  parties. 

Owe  Contracting  with  an  Association  Styling  Itself  the  **W.  C.  Com- 
pany," does  not  thereby  admit  it  to  be  a  duly  constituted  corporation. 

Admissions  of  a  Defendant  Sued  by  a  Corporation  are  incompetent  to 
prove  that  it  is  a  corporate  body  duly  constituted  where  better  evidence 
is  attainable. 

CoTT  OF  the  Charter  duly  Authenticated  must  be  produced  to  prove  the 
incorporation  of  such  a  body,  unless  the  absence  of  such  evidence  is  le- 
gally accounted  for. 

PAmr's  Admissions  can  not  be  Substituted  fob  Becord  or  written  evi. 
dence,  so  as  to  dispense  with  the  same. 

Buck  Admissions  Rank  only  with  Oral  Testimony,  and  are  competent 
against  the  party  making  them  only  where  parol  evidence  would  be  ad- 
missible. 

Special  Verdict  is  Irregular  and  unauthorized  which  presents  only  the 
question  of  the  competency  of  the  evidence  offered  to  ptove  the  incorpo* 
ration  of  the  corporation  plaintiff. 
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Assumpsit,  tbe  declaration  containing  the  common  money 
counts.     Plea,  the  general  issue.     The  object  of  the  action  waa 
to  recover  a  sum  of  money  claimed  to  have  been  overpaid,  by 
tbo  Welland  Canal  Company  to  the  defendant  for  work  done  by 
bim  as  a  contractor.     From  a  special  verdict  found  by  tbe  jury 
it  appeared  that  the  defendant  contracted  to  construct  a  pari;  of 
the  canal  for  the  company,  and  that  the  plaintiffs  introduced,  a 
receipt  given  by  him,  as  follows:  **  Received  from  Wm.  Hamil- 
ton Merrit,  agent  W.  C.  C,"  etc.,  the  jury  finding  that  "TV. 
C.  C."  stood  for  the  Welland  Canal  Company,  and  that  Merrit 
was  their  agent.   Various  other  facts  relating  to  the  work  done, 
etc.,  were  also  found,  but  the  jurors  stated  that  they  were  i^* 
norant,  and  prayed  the  advice  of  the  court  as  to  whether,  upon 
the  whole  matter,  the  plaintiffs  were  a  body  corporate,  etc. , 
which  was  the  only  question  presented. 

J,  G.  Spencer,  for  the  plaintiffs. 

Oreene  G,  Branson,  attorney-getieraly  for  the  defendant. 

By  Court,  Nelson,  J.     That  the  plaintiffs  must,  at  the  trial, 
prove  themselves  duly  incorporated  by  competent  authority,  oa 
the  plea  of  the  general  issue,  is  not  to  be  contested  at  this  day 
in  this  court:  19  Johns.  300;  1  Wend.  555;  this  is  conceded  by 
the  counsel  for  the  plaintiffs,  but  it  is  contended  that  the  receipt 
of  the  defendant  and  his  contract  with  the  agent  of  the  com- 
pany  ought  to  estop  him  from  denying  their  legal  existence;  or, 
at  least,  are  prima  facie  evidence  of  that  fact,  subject  to  be  re- 
butted.    There  is  a  dictum  of  C.  J.  Thompson,  in  the  Dvichesn 
Cotton  Manufactory  v.  Davis,  14  Johns.  245  [7  Am.  Dec.  459], 
which  is  relied  on  by  the  plaintiffs.     In  that  case,  there  was  a 
demurrer  to  some  of  the  counts  in  the  declaration,  and  one  of 
tbe  causes  assigned  was   the  want  of  an  averment  that  the 
plaintiffs  were  a  body  corporate,  duly  organized  in  pursuance 
of  the  law,  which  the  learned  judge  was  considering  when  the 
opinion  was  pronounced.     The  remark,  therefore,  "  the  de- 
fendant having  undertaken  to  enter  into  a  contract  with  the 
plaintiffs  in  their  corporate  name,  he  thereby  admits  them  to  be 
duly  constituted  a  body  politic  and  corporate  under  such  name," 
>vas  not  necessary  to  tbe  point  under  consideration.      The  case 
of  Henriques  v.  The  Dutch  West  India  Company,  2  Ld.  Baym. 
1535,  was  there  cited,  and  is  relied  upon  in  this  case  as  an  author- 
ity for  the  plaintiffs.     Upon  examination,  I  think,  it  will  bo 
found  rather  favoring  the  defendant's  position.     The  Dutch 
West  India  Company  sued  Henriques  in  the  C.  B.  in  England^ 
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for  money  borro\?ed  of  them  in  Holland,  and  recovered.     See 
the  case  before  the  C.  B.  on  ^aestions  reserved  at  the  trial  by 
Xjd.  C.  J.  King,  1  Stra.  G08.     From  this  report,  it  appears  that 
the  cause  went  to  the  K.  B.  and  House  of  Lords,  and  was  af- 
firmed.   From  the  case  in  Ld.  Baymond,it  appears  that  a  scire 
facias  was  brought  in  the  G.  B.  against  the  bail  of  Henriqu^a 
in  the  above  suit  upon  their  recognizance.      The  bail  pleaded 
there  was  no  record  of  such  recognizance  as  set  forth  in  the 
metre  facias^  to  which  the  company  replied  there  was;  and  upon 
this  issue,  the  court  rendered  judgment  for  the  plaintiffs.     Thia 
judgment  was  carried  to  the  K.  B.,  and  two  objections  taken  to 
its  correctness  by  the  plaintiffs  in  error,  neither  of  which  touches 
the  question  under  consideration.     The  judgment  was  affirmed 
in  the  K.  B.,  except  as  to  damages  for  the  delay  of  execution, 
fifth  July,  1728.     On  the  twenty-fifth  of  April,  1730,  the  cause 
having  been  brought  into  the  house  of  lords,  was  there  beard, 
and  the  counsel  for  the  plaintiffs  in  error  for  the  first  time 
raised  the  question  that  no  recognizance  could  be  given  to  this 
company  iu   England,  as  the  law  does  not  take  notice  of  a 
foreign  corporation,  nor  can  a  foreign  corporation,  in  their  cor- 
porate name  and  capacity,  maintain  an  action  at  common  law, 
and,  therefore,  the  recognizance  was  void.     To  this  the  counsel 
for  the  company  answered  that  the  plaintiffs  were  estopped  by 
their  recognizance  to  say  there  was  no  such  company;  and  the 
judgment  was  affirmed.     The  correctness  of  this  decision  may 
be  safely  admitted  without  affecting  in  any  way  the  question 
now  before  the  court.    It  was  clearly  not  competent  for  the  bail 
to  draw  into  litigation  the  right  of  the  company  to  sue  them  in 
their  corporate  name,  iu  that  particular  case,  after  a  recovery 
against  their  principal  in  the  suit  in  which  they  had  entered 
into  the  recognizance  in  question,  and  this,  no  doubt,  was  what 
the  counsel  meant  in  their  answer  to  the  objection  before  the  * 
hoose   of  lords.     In  a  note  to  this  case,  the  reporter  states 
that  lid.  C.  J.  King,  who  tried  the  cause  of  the  Company  v. 
Heuriquea,  told  him  he  made  the  plaintiffs  give  in  evidence  the 
proper  instruments  by  which,  according  to  the  laws  of  Holland, 
they  were  created  a  corporation.     The  report  of  the  case,  1  Stra* 
608,'  also  shows  this  fact.     The  circumstances  under  which  thia 
company  were  constituted  a  body  corporate,  and  their  privi- 
leges, are  there  briefly  stated.     The  species  of  the  evidence  by 
which  the  facts  were  shown  does  not  appear,  but  that  is  supplied 
by  the  note  above.     The  whole  case,  therefore,  I  think,  must  be 
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considered  an  authority  against  the  principle  contended  for  1>7 
the  plaintiffs  in  this  suit. 

An  estoppel  is  so  called  because  a  man  is  concluded  from 
saying  anything,  even  the  truth,  against  his  own  act  or  adznis- 
Bion.     The  acts  set  up  in  this  case,  it  is  not  pretended,  consti- 
tute a  technical  estoppel,  which  can  only  be  by  deed  or  matter 
of  record,  but  it  is  said  they  should  operate  by  way  of  estoppel 
— an  estoppel  in  pais.     Such  estoppels  can  not  be  pleaded,  but 
are  given  in  evidence  to  the  court  and  jury,  and  may  operate  as 
effectually  as  a  technical  estoppel,  under  the  direction,  of  tlie 
tsourt:  Co.  Lit.  352;  Yin.  Abr.,  tit.  Estoppel,  422;   19  Johns. 
490;  1  Oilb.  Ev.  87.     From  the  manner  in  which  a  party  must 
avail  himself  of  them,  it  is  obvious  that  there  can  be  no  fixe<l 
and  settled  rules  of  universal  application  to  regulate  them  as  in 
technical  estoppels.     There  are  many  acts  which  have  been  ad- 
judged to  be  estoppels  in  pais,  such  as  livery,  entry,  acceptance 
of  rent,  etc.,  but  in  many  and  probably  most  instances,  whether 
the  act  or  admission  shall  operate  by  way  of  estoppel  or  not, 
must  depend  upon  the  circumstances  of  the  case.    As  a  general 
rule,  a  party  will  be  concluded  from  denying  his  own  acts  or 
admissions,  which  were  expressly  designed  to  influence  the  con- 
duct of  another,  and  did  so  influence  it,  and  when  such  denial 
\7ill  operate  to  the  injury  of  the  latter.     The  case  of  the  Firsi 
Presbyterian  Congregation  of  Salem  v.  William^  strikingly  illus- 
trates this  general  proposition.     There  the  plaintiffs,  by  their 
attorney,  called  upon  the  defendant  for  his  rent,  and  inquired 
if  there  was  any  property  upon  the  premises  out  of  which  it 
could  be  collected  by  distress;  he  answered  there  was  not,  and 
pointed  out  all  the  property  he  had,  which  was  but  a  triflie. 
On  the  trial  of  the  ejectment,  brought  for  the  default  in  pay- 
ment of  the  rent,  the  defendant  offered  to  show  there  was 
^sufficient  property  on  the  premises  out  of  which  the  rent  could 
have  been  collected.     The  court  decided  that  he  was  estopped 
from  disputing  the  truth  of  his  admission  to  the  plaintiff's  at- 
torney.   All  the  cases  I  have  seen  in  which  the  acts  or  admis- 
sions of  the  party  are  adjudged  to  operate  against  him  in  the 
nature  of  estoppel,  are  generally  cases  where,  in  good  con- 
science and  honest  dealing,  he  ought  not  to  be  permitted  to 
gainsay  them.     From  this  brief  view  of  the  nature  and  reasons 
of  the  law  of  estoppel,  as  sought  to  be  applied  by  the  plaintiffs, 
I  am  satisfied  the  case  under  consideration  does  not  fall  within 
them.    The  plaintiffs  held  themselves  out  to  the  world  as  a 

1.  9  Wend.  147. 
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corporate  body,  duly  constituted  to  transact  business  in  the 
manner  and  under  tbe  circumstances  detailed  in  the  special 
verdict,  and  the  defendant  has  contracted  with  and  done  labor 
for  tbem  under  the  supposition  that  these  professions  were  cor* 
rect.     If  they  have  not  the  powers  and  privileges  assumed  on 
their  part  in  their  dealings  with  him,  it  is  their  own  fault,  not 
Lis.     Whether  they  had  these  powers  must  have  been  known 
to    themselves,  not  to  the  defendant,  and  no  act  of  his  could 
leg^ly  add  to  or  detract  from  them.     Why,  then,  should  he  h^ 
estopped  from  denying  their  corporate  capacity,  or  they  be  ex- 
cused from  establishing  it  by  legal  evidence,  when  they  aro 
endeavoring  to  enforce  their  rights  in  a  manner  and  before  a 
tribunal  which  can  entertain  their  suit  only  upon  the  proof  or 
assumption  that  they  are  a  corporate  body,  duly  constituted  by 
competent  authority?    Again,  every  estoppel  ought  to  be  re- 
ciprocal and  binding  on  both  parties:  Yin.  Abr.,  tit.  Estoppel, 
463  (26),  422;  this  is  universally  true  in  all  technical  estoppels, 
and  I  apprehend  it  must  be  so  in  all  cases  to  which  the  doctrine 
is  applied,  where  the  nature  of  the  transaction  will  admit  of  it. 
Would,  then,  the  plaintiffs,  in  a  suit  by  the  defendant,  on  a 
contract^  be  estopped  from  denying  their  corporate  capacity  to 
enter  into  such  contract?    I  apprehend  they  would  not,  and 
that  in  effect  it  has  been  thus  frequently  adjudged:  Head  and 
Armory  v.  The  Providence  Insurance  Company,  1  Cond.  R.  371,* 
and   cases  there   referred  to;    2  Johns.  109;    2  Cow.  664;  6 
Wheat.  693;  7  Cranch,  299;   2  T.  B.  160;  6  Com.  L.  B.  216. 
All  these  cases  either  expressly  or  impliedly  determine  that  a 
corporation  can  bind  itself  only  in  pursuance  of  the  powers 
given  by  tbe  act  of  incorporation,  and  not  otherwise. 

But  it  is  said  that  the  defendant,  by  his  contracts  with  the 
company,  has  admitted  that  they  are  a  body  corporate,  duly 
constituted  by  law.  I  can  not  assent  to  this  position.  The 
evidence  proves  that  he  has  contracted  with  the  agent  of  an 
association  denominating  themselves  the  Welland  Canal  Com- 
pany, and  nothing  more.  Whether  they  were  incorporated  by 
competent  authority,  or  if  incorporated,  what  were  the  legal 
capacities,  are  not  admitted  by  him.  To  justify  the  inference 
attempted  to  be  drawn  from  the  contract  with  the  plaintiffs,  it 
must  first  be  shown  that  there  can  not  exist  an  association 
styling  themselves  the  Welland  Canal  Company,  unless  such 
association  be  incorporated  and  possess  a  legal  capacity  to  con- 
tract, and  to  prosecute  suits  in  courts  of  justice;  but  if  such  as« 
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Boeiation  can  exist  without  being  incorporated,  why  infer  more 
than  appears  upon  the  face  of  the  contract  ?  Suppose  the  de- 
fendant had  brought  an  action  against  the  agent  of  this  com- 
pany on  a  contract  made  with  him,  could  the  agent  set  up  as  a 
defense  that  by  the  terms  of  the  contract  the  defendant  had  ad- 
mitted that  he  not  only  acted  as  agent,  but  that  he  was  duly 
constituted  such  agent  ?  Certainly  not.  It  is  well  settled  that 
he  must  plead  and  prove  his  authority,  so  as  to  give  a  remedy 
against  the  company:  19  Johns.  60;  13  Id.  307;  1  Cow.  536; 
and  this  must  generally  involve  proof  of  the  legal  existence  of 
the  corporation.  The  contract  on  its  face  would  show  that  he 
acted  as  agent,  but  he  must  prove  that  he  was  duly  constituted 
such  agent,  and  show  the  nature  and  extent  of  his  powers.  So 
in  this  case,  the  receipt  and  contract  show  the  fact  of  an  asso- 
ciation, acting  under  a  particular  name.  So  much  appears  on 
the  face  of  the  contract,  and  may  be  said  to  be  admitted,  bat 
that  is  not  enough  for  the  plaintiffs;  it  must  also  appear  that 
they  had  legal  authority  and  capacity  thus  to  act,  and  to  prose- 
cute suits  by  such  name,  before  their  suit  can  be  entertained. 
In  Jackson  v.  Plumbe,  8  Johns.  378,  the  court  say  the  rule 
seems  to  be  that  when  a  corporation  sues,  either  on  a  contract 
or  to  recover  real  property,  they  must  at  the  trial,  under  the 
general  issue,  prove  that  they  are  a  corporation.  In  the  case  of 
BUI  V.  The  Fourth  OrecU  Western  Turnpike  Company,  14  Johns. 
416,  the  suit  was  brought  on  a  contract  made  by  the  plaintiffs 
in  error  with  the  defendant.  The  court  reversed  the  judgment 
because  there  was  no  legal  proof  that  the  plaintiffs  below  were 
a  corporation.  In  the  case  of  the  National  Bank  of  St.  Charles 
V.  I^e  Bernales,  11  Common  Law  B.  475,^  letters  of  the  de- 
fendant were  proved  on  the  trial  before  C.  J.  Abbott,  con^ 
fessing  an  indebtedness  to  the  bank  of  nineteen  thousand 
pounds,  yet  the  copy  of  the  charter  of  the  king  of  Spain  was 
produced  incorporating  the  bank.  This  it  seems  was  deemed 
necessary  by  the  counsel  and  court.  It  is  true  the  question 
here  presented  was  not  raised  in  either  of  the  above  cases, 
though  it  might  have  been  in  the  two  last,  and  I  cite  them  only 
to  show  the  understanding  of  the  profession,  and  the  practice 
of  the  courts.  Without  pursuing  the  examination  of  this 
question  further,  the  conclusion  to  which  I  have  arrived  is,  that 
the  defendant  has  neither  admitted  the  legal  existence  of  the 
plaintiffs  as  a  corporate  body,  nor  has  he  done  anything  by 
which  he  is  estopped  from  denying  it. 
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I  am  also  of  opiDion  the  eTidence  relied  upon  by  the  plaintiffs 
was  iucompetent  to  prove  that  thej  were  a  corporate  body,  duly 
constituted  by  law.     It  was  not  the  best  evidence  which  the 
nature  of  the  case  admitted  of.     A  copy  of  the  charter  of  the 
company,  properly  authenticated,  should  have  been  produced, 
and  nothings  short  of  this  cau  be  admissible,  unless  the  absence 
of  such  record  evidence  is  legally  accounted  for  to  the  court;  at 
beat,  the  proof  relied  upon  is  but  the  admission  of  the  defend- 
ant (I  do  not  believe  it  amounts  to  that).    The  testimony,  there- 
fore, is  inferior  in  degree  to  that  which  the  court  must  know 
exists  in  the  case.     I  am  not  aware  of  any  principle  in  the  law 
of  evidence  which  will  authorize  us  to  substitute  the  declara- 
tions of  a  party,  even  as  aguinst  himself,  for  record  or  written 
evidence,  and  thereby  dispense  with  its  production.     Such  ad- 
missions rank  onlj  with  oral  testimony,  and  are  entitled  to  no 
higher  consideration  in  deciding  upon  the  competency  of  evi- 
dence.    It  may  be  laid  down,  I  think,  as  an  undeniable  propo- 
sition, that  the  admissions  of  a  party  are  competent  evidence 
against  himself  only  in  cases  where  parol  evidence  would  be 
admissible  to  establish  the  same  facts,  or  in  other  words,  w^re 
there  is  not,  in  the  judgment  of  thelaw,  higher  and  better  evi- 
dence in  existence  to  be  produced.     It  would  be  a  dangerous 
innovation  upon  the  rules  of  evidence  to  give  any  greater  effect 
to  confessions  or  admissions  of  a  party,  unless  in  open  court, 
and  the  tendency  would  be  to  dispense  with  the  production  of 
the  most  solemn  documentary  testimony.     The  principle  for 
which  I  am  contending  has  been  decided  by  this  court.     In 
Jenner  y.  Joliffe,  (>  Johns.  9,  there  was  an  attempt  to  prove  the 
existence  of  legal  proceedings  in  Quebec,  by  the  confession  of 
the  party.     Thompson,  J.,  says:    "The  confessions  of  a  party 
have  never  been  considered  competent  evidence  of  the  execu- 
tion of  a  specialty,  and  much  less  ought  they  to  be  admitted  as 
proof  of  matters  of  record.     The  seizure  under  the  attachment 
was  set  up  by  way  of  justification,  and  the  defendant  was 
bound  to  furnish  the  highest  evidence  the  nature  of  the  case 
would  admit,  of  the  existence  and  legality  of  the  attachment." 
In  Hasbrouck  v.  Baker ^  10  Johns.  248,  the  court  decided  that  the 
admission  of  a  party  that  he  was  subpoenaed  as  a  witness,  was 
not  evidence  against  him,  so  as  to  dispense  with  the  production 
of  the  subpcena.    The  principle  and  reasons  in  the  case  of  Fox  v. 
Rid,  3  Johns.  477,  are  applicable  to  this  point.    There  the  con- 
fession of  the  defendant  that  he  executed  the  bond  which  was 
offered  in  evidence  was  excluded  as  incompetent  proof  of  the 
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fact.  The  doctrine  contended  for  in  this  case  would  make  such 
a  confession  not  only  competent,  but  sufficient  evidence  of  the 
instrument,  without  even  requiring  its  production. 

The  wisdom  of  the  rule  of  evidence  for  which  we  axe  con- 
tending, is  strikingly  illustrated  in  this  very  case.     A  foreign 
corporation  may  prosecute  suits  in  our  courts,  and  if  the  ad- 
mission of  a  defendant  at  their  suit,  on  a  contract,  was  compe- 
tent evidence  of  the  legal  existence  of  such  corporation,  or  i/ 
its  existence  was  to  be  inferred  from  the  contract  with  it  by  its 
corporate  name,  unless  rebutted,  how  could  the  defendant  dis- 
prove the  effect  of  such  admission  or  inference  ?    What  means 
has  he  within  his  control  to  prove  that  the  plaintiffs  have  not 
been  duly  chartered  by  some  foreign  regal,  or  legislative  power, 
even  if  the  fact  is  so  ?    Difficult  as  it  always  must  be  to  prove  a 
negative,  a  case  can  not  be  imagined  in  which  such  difficulty 
could  be  less  easily  encountered.     The  evidence  then  being  in- 
competent to  prove  the  plaintiffs  a  corporation,  it  ought  to  have 
been  rejected  by  the  court,  and  the  plaintiffs  nonsuited.     There 
was  nothing  for  the  jury  to  pass  upon,  and  I  consider  the 
special  verdict  irregular  and  unauthorized,  and  presenting  no 
foundation  upon  which  the  final  judgment  of  this  court  can  be 
pronounced:    8  Cow.  682.     The  only  question  presented  be- 
longed exclusively  to  the  judge  at  the  circuit  to  determine, 
and   should  have  been  brought  here  upon  a  case  or  bill  of 
exceptions.     That  an  objection  was  taken  to  the  testimony  by 
the  defendant,  is  obvious  from  the  special  verdict,  and  the 
judge  erred  in  not  deciding  it,  and  in  reoeivipg  the  special  ver- 
dict. 

On  the  ground,  then,  of  the  error  of  the  judge,  and  that  the 
special  verdict  is  wholly  unauthorized  and  void,  bo  much  so 
that  no  final  judgment  can  be  rendered  upon  it,  we  grant  a 
new  trial,  with  costs  to  abide  the  event. 


CoBFORATioN  SuiNO  MUST  pRovs  ITS  INCORPORATION  under  the  general 
issue:  Bank  of  Utka  v.  Smallq/,  14  Am.  Dec.  526,  and  other  cases  cited  in 
the  note  thereto;  Trustees  t^f  Vernon  Society  v.  Hills^  16  Id.  429;  WattrvUU 
Mfg.  Co,  V.  Bryan,  14  Barb.  183,  citing  the  principal  case.  But  it  need  not 
allege  it:  Bank  of  Utica  v.  Smalley,  14  Am.  Dec.  526;  Bees  v.  CoTiococJieague 
Bank,  16  Id.  755.  The  proof  of  this  fact  should  be  made  by  the  production 
of  the  charter  properly  authenticated:  Eagle  Works  v.  Churchill,  2  Bos.  171, 
citing  the  principal  case. 

Estoppel  in  pais. — ^The  foregoing  decision  is  regarded  as  a  leading  case  in 
New  York  on  this  subject.  The  definition  of  such  an  estoppel  given  above 
by  Nelson,  C.  J.,  is  approved  in  Aver  ill  v.  Wilson,  4  Barb.  1S9.  The  genera] 
principle,  here  laid  down,  that  where  a  party  by  his  conduct,  admission,  rep*- 


Jan.  1832.]  Welland  Oanal  Co.  v.  Hathawat.  69 


lUUon,  or  silence  designs  to  influence  another  to  believe  a  certain  state 
ef  facta  to  be  tme,  and  to  act  npon  it,  and  it  baa  that  effect,  the  former  is  es- 
topped from  averring  the  contrary,  is  approved  in  many  subsequent  cases: 
/\M«r  V.  Nfwland,  21  Wend,  97;  CorningY.  Oould,  16 Id.  643;  Weed  Y.Sara- 
lofjfm  eU.  /?.  li,  Co.,  19  Id.  637;  OreenvauU  v.  Davis,  4  Hill,  648;  Dezell  v. 
Odell,  3  Id.  222;   Wright  v.  Douglass,  10  Barb.  108;   Trmcott  v.  Davis,  4  Id 
498;  Carpenter  Y,  Stilwell,  12  Id.  135, 136;  S.  C,  in  court  of  appeals,  IIN.Y. 
74,  per  W.  F.  Allen,  J. ;  Martin  v.  AngeU,  7  Barb.  410;  Lounsbury  v.  Depew, 
2S  Id.  49;  Strong  v.  Strickland,  32  Id.  289;  Hawley  v.  Ch^iswoUl,  42  Id.  23; 
J?ice  V.  Dewey,  54  Id.  471;  Oerber  v.  Monie,  66  Id.  660;  FinneganY.  Carahar, 
61  Id.  255;  Reynolds  v.  Gamer,  66  Id.  314;  National  Park  Bank  v.  Fourth 
National  Bank,  7  Abb.  Pr.  N.  S.,  142;  i/aT^&ed  v.  Snifen,  2  E.  D.  Smith,  14; 
Young  v.  Bushnell,  8  Bos.  16;  Sparrow  v.  Kingman,  1  N.  Y.  253,  pfr  Wright, 
J. ;  i/ow  V.  Averell,  10  Id.  459;  O'Donnell  v.  JTe&iy,  Id.  419,  420;  Plumb  v. 
CcUtaraugus  etc.  Ins,  Co,,  18  Id.  395;  Hathaway  v.  Pa^ne,  34  Id.  109;  Jbeel 
▼.  Faa  (?e2i/er,  36  Id.  514;  Blair  v.    Ifai^,  69  Id.  116;  Banks  v.  Ain^ican 
Tract  Society,  4  Sandf.  Ch.  467.    But  an  admission  or  representation  must 
have  been  intended  to  influence,  and  must  have  actually  influenced  the  con* 
dnct  of  another  to  constitute  an  estoppel:  Otis  v.  Sill,  8  Barb.  108;  PennellY. 
liinman,  7  Id.  649;  Wallace  v.  Bassett,  41  Id.  97;  Stackpole  v.  Bobbins,  47 
Id.  218;  Donaldson  v.  Hall,  2  Daly,  327;  Harper  v.  Leal,  10  How.  Pr.  281; 
Bequa  ▼.  Holmes,  19  Id.  445;  Gillespie  v.  Carpenter,  25  Id.  207;  S.  C,  1  Bob. 
70,  all  citiag  the  principal  case.    In  Stever  v.  Somberger,  24  Wend.  276,  and 
Gregory  ▼.  Levy,  12  Barb.  611,  the  doctrine  of  Welland  Canal  Co,  v.  Hathaway 
im  relied  on  to  support  the  position  that  bail  are  estopped  from  denying  the 
principal's  liability  to  arrest,  when  sued  on  the  recognizance.    The  doctrine  is 
applied  <Hily  where  it  would  be  against  good  conscience  and  honest  dealing  to 
aver  the  contrary  of  a  previous  admission,  representation,  etc.,  which  has  in- 
fluenced anothei^s  conduct:  Delaplaine  v.  Hitchcock,  6  Hill,  17;  Frost  y,  Sara' 
toga  MuL  Ins.  Co.,  6  Denio,  158;  N.  Y,  etc,  R,  R.  Co,  v.  Schuyler,  34  K.  Y., 
60;  Wilcox  V.  Howell,  44  Id.  402;  all  relying  on  the  principal  case.    The 
principle  that  such  an  estoppel  must  be  reciprocal  and  binding  on  both  par- 
ties, or  on  neither,  is  approved  in  Green  v.  Russell,  5  Hill,  185;   Wright  v. 
Douglass,  10  Barb.  108;  Cohoes  Co,  v.  Goss,  13  Id.  146;  CluU  v.  Jones,  28  N. Y., 
284.     On  the  authority  of  the  principal  case,  it  is  held  also  in  DwigJu  v. 
Peart,  24  Barb.  57,  that  an  estoppel  in  pais  does  not  arise  where  there  is  no 
privity  of  contract  or  estate.    Its  authority  is  relied  on  in  Reed  v.  Pratt,  2 
Hill,  67,  for  the  principle  that  an  estoppel  in  pais  need  not  be  pleaded. 

Estoppel  of  Ovb  Dealino  with  Corforatiok. — A  promissory  note  given 
to  a  company,  as  a  corporation,  is  held,  in  Pacific  Bank  v.  Ds  Ro,  37  Oal.  538, 
and  in  John  v.  Farmers  and  Mechanics*  Bank,  20  Am.  Bee.  118,  to  estop  the 
maker  from  denying  that  at  its  date  the  company  was  a  corporation.  But  in 
First  Baptist  Society  v.  Rapalee,  16  Wend.  607,  and  Buffalo  etc,  R,  R,  Co.  v. 
Cary,  26  N.  Y.  80,  it  is  held,  citing  Welland  Canal  Co.  v.  Hathaway,  that 
one  wmlriwg  a  contract  with  a  company  or  society  by  its  common  name  is  not 
estopped  from  requiring  proof  of  its  incorporation  when  sued  on  such  con- 
tract. The  case  is  referred  to  as  authority  on  the  same  subject  in  Loaners* 
Bank  v.  Jacoby,  10  Hun,  145,  and  De  WiU  v.  Hastings,  40  N.  Y.  Sup.  Ct 
(8  Jones  ft  Spencer)  479.  A  member  of  a  corporation,  when  sued  for  his  sub- 
scription, is  estopped  to  allege  that  it  is  not  duly  incorporated  where  it  has 
transacted  business  as  a  corporation  for  several  years:  Chester  Glaus  Co.  v. 
Dewey,  8  Am.  Dec.  128.  A  purchaser  of  an  article  from  a  corporation  is 
estopped,  when  sued  foi^the  price,  from  objecting  that  it  was  prohibited  from 
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trading  in  such  articles:  Id.  As  to  theestoppel  of  one  contracting  with  a  cor- 
poration to  allege  that  the  contract  is  vUra  virta,  when  sued  thereon*  see 
Hew  York  Firemen  Ins,  Co,  v.  Ely,  13  Am.  Dec.  100,  and  note.  A  ^pmrty 
soing  a  corporation,  as  sach,  can  not,  at  a  sabseqaent  stage  of  the  cause,  deny 
its  corporate  existence:  Society  v.  Morris  Canal  Co,,  21  Id.  41. 

Admissions,  when  Coupvtkst  as  Evidence.— The  principle  above  laid 
down,  that  the  admissions  of  a  party  are  competent  as  evidence  only  where 
parol  proof  is  admissible,  is  referred  to  with  approval  in  MUler  v.  Plate^  S 
Puer,  279,  Keator  v.  Dimmich,  46  Barb.  100,  161,  and  Sherman  v.  People,  13 
Enn,  577.  Nor  can  such  an  admission  be  sabatitated  for  reooid  evid< 
Siewart  v.  WeUs,  6  Barb.  82. 


Guernsey  v.  Gabveb. 

18  Wbxdxll,  tf  2.] 
JUDQXBNT  IN  AN  AOTIOK  VCR  PART  OF  AN    EnTIBB  AND    InDXYIBIBLB    Db- 

MAND  is  a  conclusive  bar  to  a  sabseqaent  soit  for  another  part  of  tba 
same  demand. 
AooouNT  FOB  Goods  Sold  is  an  Entibb  Demand,  where  it  is  wholly  due, 
and  can  not  be  split  into  several  causes  of  action. 

Ebbob  from  the  common  pleas.  The  action  was  originally 
brought  in  a  justice's  court  by  Carver,  the  defendant  in  erzor» 
who  was  plaintiff  below,  to  recover  from  the  plaintiff  in  enor, 
who  was  defendant  below,  on  a  book  account  for  certain  items 
of  merchandise  delivered  between  July  20  and  August  27, 
1828.  Pleas,  the  general  issue,  and  a  former  suit  for  the  same 
cause  wherein  the  defendant  recovered  his  costs.  Judgment 
for  the  defendant,  now  plaintiff  in  error,  on  the  latter  plea. 
On  appeal  to  the  common  pleas  it  appeared  that  at  the  time  of 
the  former  suit  the  plaintiff  had  account  against  the  defendant 
running  from  June  4  to  August  27, 1828,  which  was  all  due, 
and  that  the  former  suit  was  for  items  in  said  account  furnished 
prior  to  July  19,  while  the  present  suit  was  for  the  remaining 
items.  The  common  pleas  decided  that  as  this  was  a  running 
account  without  any  special  agreement,  each  item  formed  a 
distinct  cause  of  action  which  might  be  sued  separately.  Ver- 
dict and  judgment  for  the  plaintiff  for  the  amount  sued  for. 
The  defendant  excepted  and  brought  this  writ  of  error. 

M,  F.  Delano,  for  the  plaintiff  in  error,  cited:  16  Johns.  4829 
483;  16  Id.  139;  1  Wend.  487. 

JET.  (?ay,  for  the  defendant  in  error. 

By  Court,  Nelson,  J.  It  is  perfectly  settled  in  this  court, 
that  if  a  plaintiff  bring  an  action  for  a  part  only  of  an  entire 
and  indivisible  demand,  the  judgment  in  th^t  action  is  a  con- 
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elusive  bar  to  a  Bubseqnent  suit  for  another  part  of  the  same 
demand:  Miller  v.  Covert,  1  "Wend.  487,  and  cases  there  cited. 
This  case  comes  within  the  reason  and  spirit  of  that  principle. 
The  whole  account  being  due  when  the  first  suit  was  brought, 
it  should  be  viewed  in  the  light  of  an  entire  demand,  incapable 
of  division,  for  the  purpose  of  prosecution.  The  law  abhors  a 
multiplicity  of  suits.  According  to  the  doctrine  of  the  court 
below,  a  suit  might  be  sustained  (after  the  whole  became  due) 
on  each  separate  item  delivered,  and  if  any  division  of  the  ac- 
count is  allowable,  it  must  no  doubt  be  carried  to  that  extent. 
Such  a  doctrine  would  encourage  intolerable  oppression  upon 
debtors,  and  be  a  just  reproach  upon  the  law.  The  only  just 
and  safe  rule  is  to  compel  the  plaintiff,  on  an  account  like  the 
present,  to  include  the  whole  of  it  due  in  a  single  suit. 

The  judgment  must  be  reversed,  with  costs,  and  no  venire  to 
be  awarded. 


SFLirrDro  Ehtirb  Demand  into  Several  Causes  of  AcnoN. — In  8teoen$ 
T.  Loekteood^  13  Wend.  644,  it  appeared  that  the  plaintiff,  having  an  account 
againit  the  defendant  for  property  sold,  work  done,  and  rents  due,  sued  there* 
on,  bat  at  the  trial  withdrew  some  of  the  items  from  the  consideration  of  the 
jury,  but  submitted  to  them  others  of  the  same  kind.  A  subsequent  action 
iru  brought  upon  the  items  so  withdrawn,  but  the  court  held  that  it  could 
not  be  maintained.  Savage,  C.  J. ,  said  the  case  could  not  be  distinguished 
from  Chtemaey  v.  Carver.  In  the  course  of  his  opinion  he  further  said :  ' '  The 
mle  laid  down  in  Ottemitqf  v.  Career  is  in  accordance  with  the  case  of  Mark- 
kam  V.  Middleton,  2  Stra,  1259,  and  with  good  sense,  and  is  not  opposed  at  all 
to  the  principle  in  Philips  v.  Beriek  [8  Am.  Dec.  299].'' 

The  doctrine  of  Ouemsey  v.  Carver  ^as  criticised,  however,  in  Secor  v. 
£teryif,  16  K.  T.  548,  and  again  in  Mcfntosh  v.  Lovm,  49  Barb.  550.  In 
the  latter  case  the  question  arose  on  a  lease  containing  seven  distinct  and  in- 
dependent covenants,  the  third  of  which  was  to  keep  the  buildiugs  and 
fences  in  repair,  and  the  seventh  to  build  one  hundred  and  twenty-five  rods 
of  fence.  It  was  held  that  an  action  on  the  latter  covenant  did  not  bar 
a  saboequent  action  on  the  former.  Welles,  J.,  said:  "  I  am  aware  of  several 
adjudged  cases  where  the  language  of  the  court  seems  to  favor  the  idea,  that 
where  a  perty,  having  a  demand  against  another,  consisting  of  several  dis- 
tinct and  unconnected  items,  which  might  be  embraced  in  one  action,  and  all 
due  at  the  same  time,  brings  an  action  for  one  or  more  of  such  items,  he  can 
not  afterwards  maintain  another  action  for  the  residue  of  sach  items,  not  in- 
cluded in  the  first  action,  and  that  without  any  agreement,  the  legal  efTect  of 
which  would  make  the  demand  inseparable.  Of  this  character  aro  the  casca 
of  Guernsey  v.  Carver,  8  Wend.  492;  Stevens  v.  Lockwood,  13  Id.  644;  Colvin 
T.  CarwiHj  15  Id.  557;  and  Bendernagle  v.  Cocks,  19  Id.  207.  Some  of  these 
cases  were  probably  decided  correctly  upon  the  facts,  but  all  of  them,  I  be- 
lieve, are  chargeable  with  the  vice  of  approving,  by  their  language,  the 
legal  heresy  herein  imputed  to  them.  The  true  question  in  all  such  cases  is 
not  whether  the  rule  allowing  separate  actions  to  be  maintained  for  separate 
items  would  lead  to  a  multiplicity  of  suits,  or  would  operate  oppressively, 
Vat  it  is  whether  the  former  action  was  for  the  identical  cause  or  demand  as 
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that  for  which  the  subsequent  one  is  brought.  In  the  latter  case,  w^here  thm 
demands  in  both  constitute  one  entire,  inseparable  cause  of  action,  the 
plaintiff  is  uot  at  liberty  to  separate  them  so  as  to  maintain  separate  actions 
for  different  portions  of  such  entire  demand.  The  foregoing  views,  I  think, 
are  sustained  by  the  late  case,  in  the  court  of  appeals,  of  Secor  v.  Siurffis,  Itf 
N.  Y.  548;  and  also  by  the  case  of  Badger  v.  Titeomb,  15  Pick.  409." 

The  doctrine  laid  down  in  Ouematy  v.  Carver,  that  after  a  suit  and  reoovery 
for  part  of  a  current  account,  where  the  whole  is  due,  the  rest  is  barred,  is 
approved  in  Bendernagle  v.  Cocks,  19  Wend.  209;  Yates  v.  Fassett^  5  "Denio, 
28;  Beekman  v.  PUUner,  15  Barb.  551;  Ilopf  v.  Myera,  42  Id.  273;  Staples  ▼. 
Qoodridi,  21  Id.  318;  Field  v.  Mayor  etc.  qf  New  York,  6  N.  Y.  188;  M^Ole  ▼. 
Oarriaon,  3  Keyes,  41;  Moody  v.  Leverich,  14  Abb.  Pr.  N.  S.  153;  HvJbbeli  ▼• 
Sdireyer,  Id.  313. 

Bes  Judicata  as  BIstoppel. — See  Betta  v.  Starr,  13  Am.  Dea  99,  note; 
and  the  note  to  Standi^  v.  Parker,  Id.  395.  See,  also,  Dixon  v.  Sindair^ 
post,  and  other  cases  in  the  American  Decisions,  cited  in  the  note  theretOL 
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[8  WbkDSLI.,  494.] 

AoTB  ov  A  Genxbal  Agent  Bind  his  Principal,  whether  aooording  to 
instructions  or  not. 

Acts  of  a  Special  Agent  must  be  Strictly  within  his  AuTHORnr  to 
bind  the  principal 

General  Clause  in  a  Power  of  Attorney  Given  for  a  Spxoifio  Pur^ 
POSE,  authorizing  the  agent  to  do  '*  any  and  every  act "  in  the  principal't 
name  which  he  could  do  in  person,  must  bo  construed  to  relate  to  the 
specific  purpose,  and  does  not  constitute  such  agent  a  general  agent. 

N^ote  Executed  in  the  Principal's  Name,  for  the  purchase  of  property, 
by  an  agent  acting  under  a  power  of  attorney  to  collect  debts,  dispose  of 
realty,  and  adjust  all  the  concerns  of  his  principal  in  a  particular  plaoe^ 
"and  to  do  any  and  every  act"  which  he  could  do  in  person,  does  not 
bind  such  principal 

Agent  is  Personally  Liable  on  a  Note  given  by  him  in  his  prindpsl's 
name  without  authority. 

Subsequent  Batdication  by  thb  Principal  of  the  giving  of-  such  nots 
does  not  make  it  his  note  so  as  to  release  the  agent  from  liability  thereon. 

AssxTicpsiT  on  a  note  to  the  plaintiff,  aigned  by  the  defendant 
in  the  name  of  one  Pynchon,  as  follows:  "  Henry  B.  Pynchon, 
by  his  attorney^  W.  S.  Eossiter/'  the  plaintiff  claiming  that  the 
defendant  had  no  authority  to  bind  Pynchon.  It  appeared  on 
the  trial  at  the  circuit  that  Pynchon,  who  was  a  citizen  of  Con- 
necticut, beiug  an  indorser  for  the  firm  of  Fry  &  Murdock» 
of  Jefferson  county,  New  York,  in  a  large  amount,  was  made 
the  assignee  of  all  its  property  upon  the  failure  of  said  firm; 
and  that  Pynchon  appointed  the  defendant  his  agent  by  a 
power  of  attorney,  authorizing  him  to  secure,  demand,  and  sua 
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for  fill  sums  of  money  tben  due,  or  to  become  due  to  Fjnchon, 
in  the  state  of  New  York,  or  in  the  British  Provinces  oi  North 
America,  and  to  discharge  and  compound  the  same,  to  convey 
hinds  then  or  thereafter  owned  by  Pynchon  in  said  state,  and 
"  to  accomplish,  at  his  discretion,  a  complete  adjustment  of  all 
the  concerns  of  Pynchon  in  the  state  of  New  York,  and  to  do 
any  and  every  act  in  his  name,  which  he  could  do  in  person/* 
Under   this  authority,  the  defendant  took  possession  of  the 
property  assigned  to  Pynchon  by  Fry  and  Murdock,  and  was, 
and  still  continued  at  the  trial,  employed  as  agent  of  the  said 
assignee  in  settling  the  affairs  of  said  firm.    Murdock,  who  was 
Pynchon's  brother-in-law,  had  assigned  his  household  furniture 
to  the  plaintiff  to  secure  a  certain  sum  due  him.     To  release 
the  furniture,  the  defendant,  as  agent  of  Pynchon,  executed 
and  delivered  to  the  plaintiff  the  note  now  in  suit,  took  an  as* 
mgnment  of  the  furniture  to  Pynchon,  and  let  it  to  Murdock, 
who  ever  after,  until  the  trial,  paid  rent  for  it  to  the  defendant 
as  Pynchon's  agent.     Payment  of  the  note  was  demanded  of 
Pynchon  when  due,  and  refused,  Pynchon  denying  the  defend- 
ant's authority,  as  his  agent,  to  sign  the  note.     The  defendant 
introduced,  against  the  plaintiff's  objection,  which  was  over- 
mled  by  the  judge,  evidence  to  show  that  Pynchon  had,  subse- 
quently to  the  making  of  said  note,  assented  to  and  approved 
it,  or  at  least  that  he  had  been  informed  of  it,  and  had  not  ex- 
pressed or  intimated  any  disapprobation.   The  judge  instructed 
the  jury  that  the  power  of  attorney  did  not  authorize  the  mak- 
ing of  the  note,  but  that  if  the  jury  were  satisfied  that  Pynchon 
had,  by  his  acts  or  declarations,  distinctly  and  unequivocally 
recognized  the  act,  he  was  liable  on  the  note,  and  they  must 
find  for  the  defendant.     Verdict  for  the  plaintiff,  which  the 
defendant  now  moved  to  set  aside. 

c/l  A.  Spencer^  for  the  defendant,  cited  12  Johns.  300;  15  Id. 
44;  3  Mass.  70;  7  Id.  198;  2  Oai.  310;  13  Johns.  307. 

W.  W.  Frothingham,  for  the  plaintiff,  cited  5  Johns.  58;  7  Id. 
893;  1  Esp.  N.  P.  112;  14  Com.  Law,  42;  1  Taunt.  347. 

By  Court  Savage,  C.  J.  The  distinction  between  a  general 
and  special  agent  is  well  settled :  the  acts  of  the  former  bind 
the  principal,  whether  in  accordance  to  his  instructions  or  not; 
those  of  the  latter  do  not,  unless  strictly  within  his  authority. 
In  this  case  the  defendant  was  the  special  agent  of  Pynchon; 
his  letter  of  attorney  specifies  what  business  he  is  to  transact: 
1.  He  was  to  collect  all  demands  due  Pynchon,  and  to  dis- 
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charge  and  compound  the  same;  2.  He  had  authority  to  dis- 
pose of  the  real  estate  of  Pynchon;   and,  3.  To  accomplish  at 
discretion  a  complete  adjustment  of  all  the  concerns  of  Pynchon. 
Does  this  latter  clause  confer  any  authority  not  relating  to  the 
business  previously  mentioned  ?    The  case  of  Hay  v.  Ooldsmidi, 
cited  by  Lawrence,  J.,  in  Hogg  v.  Smith,  1  Taunt.  356/  was  as 
follows:  The  plaintiffs  testator  had  given  a  letter  of  attorney 
to  J.  and  B.  Duff,  to  ask,  demand,  and  receive  of  the  Sast 
India  Company  all  money  that  might  become  due  to  him   on 
any  account  whatsoever,  and  to  transact  all  business,  and  upon 
non-payment,  to  use  all  such  lawful  ways  and  means  as  he 
might  do  if  personally  present.    Under  this  power  the  attorneys 
received  an  India  bill,  which  they  indorsed  to  the  defendants, 
who  discounted  the  bill;  the  defendants  received  the  money  on 
the  bill,  to  recover  which  this  action  was  brought.     The  court 
was  of  opinion  that  the  power  to  transact  all  business  did  not 
authorize  the  attorneys  to  indorse  the  bill;   they  said  the  most 
large  powers  must  be  construed  with  reference  to  the  subject- 
matter;  the  words  "  all  business''  must  be  confined  to  all  busi- 
ness necessary  for  the  receipt  of  the  money.  In  Fenn  v.  Harrison^ 
3  Taunt.  767,' a  special  agent  indorsed  a  bill  contrary  to  the  in- 
structions he  had  received  from  his  principals,  and  the  court 
held  that  they  were  not  liable.     In  the  East  India  Company  v. 
Hensley,  1  Esp.  Ill,  the  distinction  was  taken  between  a  gen- 
eral and  special  agent,  and  where  a  broker  was  authorized  to 
purchase  the  best  Bengal  raw  silk,  but  purchased  that  which 
was  not  so.    Lord  Eenyon  held  the  principal  was  not  holden» 
because  the  contract  was  made  without  his  authority.     In  Batty 
V.  Carswell,  2  Johns.  48,  an  attorney  was  authorized  to  sign  a 
note  for  the  defendant  of  two  hundred  and  fifty  dollars,  pay- 
able in  six  months,  and  he  drew  one  payable  in  sixty  days. 
Livingston,  J.,  says  "this  was  a  special  power,  and  ought  to 
have  been  strictly  pursued;"  and  the  note  was  made  without 
authority.     In  Nixon  v.  Hyseroit,  5  Johns.  68,  a  power  was 
given  to  execute,  seal,  and  deliver  such  conveyances  and  assur- 
ances as  might  be  necessary,  but  no  special  authority  was  given 
to  bind  the  principal  by  covenants;   the  attorney  executed  a 
deed  with  the  covenants  of  seisin,  etc.,  and  the  court  said  a 
conveyance  or  assurance  is  good  and  perfect  without  warranty 
or  personal  covenants,  but  no  authority  was  given  to  bind  the 
principal  by  covenants.     In  Gibson  v.  CoU,  7  Johns.  390,  the 
owners  of  a  vessel  authorized  the  master  to  sell  a  ship  in  the 

1.  1  Taont.  849.  1.  8  T.  B.  767. 
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same  manner  as  they  themselves  might  and  could  make  sale, 
etc.  The  master  sold  the  vessel,  and  represented  that  she  was 
a  registered  vessel,  whereas  she  had  only  a  coasting  license. 
The  court  held  the  owners  were  not  bound.  The  master  was  a 
special  agent,  and  if  he  exceeded  his  authority  when  he  made 
the  representation,  his  principals  were  not  bound,  and  there- 
fore the  remedy  was  against  the  agent  alone.  The  same  doc- 
trine will  be  found  in  White  v.  Skinner,  13  Johns.  307  [7  Am. 
Dec.  881];  and  Mann  v.  Commisidon  Co.,  15  Id.  44  [8  Am.  Dec. 
219],  and  many  other  cases. 

It  was  contended  on  the  part  of  the  defendant  that  Pynchon 
had  recognized  the  acts  of  the  defendant  subsequently,  and 
thereby  his  liability  on  the  note  was  established,  even  if  the 
authority  by  the  letter  of  attorney  were  doubtful;  but  I  appre- 
hend the  true  question  is,  whether  the  defendant  had  at  the  time 
authority  to  sign  the  note,  and  thereby  obligate  Pynchon  to  its 
payment.     The  note  when  executed  was  either  the  note  of  one 
or  the  other;  if  it  was  the  note  of  Pynchon,  then  the  defendant 
b  not  liable;  if  it  was  not  the  note  of  Pynchon,  it  was  the  de- 
fendant's note.     The  cases  cited  show  that  the  authority  of  a 
special  agent  must  be  strictly  pursued.     The  letter  of  attorney 
specifies  two  subjects  upon  which  authority  is  given,  and  it  is 
added,  "  to  accomplish  a  complete  adjustment  of  all  my  concerns 
in  said  state.''    According  to  the  case  in  Taunton,  this  only  ex- 
tends to  the  collection  of  money  and  the  disposition  of  the  real 
estate.     It  seems  to  me  it  is  going  too  far  to  say  that  the  power 
given  authorized  the  giving  a  note  for  six  hundred  dollars, 
or  any  other  sum.     Making  an  adjustment  of  his  concerns,  if  it 
relates  to  any  subject  not  previously  mentioned  in  the  letter  of 
attorney,  is  no  authority  for  signing  a  note.    If  the  judge  erred 
in  his  charge,  it  was  an  error  in  favor  of  the  defendant. 
New  trial  denied. 


Acts  ot  Aobnt  Bind  Pbimoipal,  Whsn. — ^The  settled  rale  ib,  that  though 
where  an  agency  is  general  in  its  character,  the  acts  of  the  agent  bind  the 
principal,  yet  if  the  agency  be  special,  the  principal  is  bound  only  by  acts 
within  the  special  authority:  Blane  v.  ProtuIJU,  2  Am.  Dec.  546;  Munn  v. 
CcmmUifion  Co.,  8  Id.  219;  Thompiton  v.  Stewart,  Id.  1G8;  Beals  v.  Allen,  9 
Id.  221;  Banorgee  v.  Ilovey,  4  Id.  17;  Moore  v.  LockeU,  Id.  683;  Martin's 
Adm'r  v.  UniUd  States,  15  Id.  129.  That  a  special  agent  must  strictly  pur- 
sue his  authority  in  order  to  bind  his  principal,  is  held,  citing  the  principal 
case,  in  Williams  v.  Birbeck,  Hoff.  364.  An  agent  to  collect  can  not  com- 
mute or  compromise  the  demand,  or  receive  anything  but  money:  Martin's 
AfLnCr  v.  United  States,  15  Am.  Dec.  129,  and  note.  An  authority  to  locate 
and  survey  land  c  )Dfers  no  power  to  sell  it,  and  a  subsequent  authority  to  sell 
will  not  validate  a  previous  sale:  Moore  v.  Lockett,  4  Id.  683.  A  special  agent 
Dxc.  Vol.  XXrv—5 
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to  sell  property  can  not  apply  it  to  the  payment  of  his  own  debt:  ParBons  v. 
Webb,  22  Id.  220.  A  power  of  attorney  "to  act  in  all  my  bnsinefla,  in  all  con- 
eema,  as  if  I  was  present  myself,  and  to  stand  good  in  law,  in  all  my  land 
and  other  bnsiness,"  confers  no  anthority  to  sell  land:  Ashley  t.  Bird^  14  Am, 
Pec.  313.  But  a  power  to  bind  the  principal  by  a  bill  drawn  in  his  name  may 
Ire  inferred  from  the  fact  tliat  the  principal  has  acquiesced  in  the  previous 
drawing  of  bills  by  the  same  person,  and  has  paid  bills  so  drawn  without  ob- 
jection :  Hooe  v.  Ozli^y,  1  Id.  425.   The  principal  case  is  cited  in  MilU  v.  Carrdy^ 

1  Bos.  164,  to  the  point  that  a  power  of  attorney  canfers  no  anthority  not  nec- 
essary to  the  execution  of  powers  expressly  given;  and  in  HoUsinger  v.  A^a- 
tlonal  Corn  Excliange  Banl;  G  Abb.  Pr.  N.  S.  29S,  to  the  point  that  general 
words  in  a  power  of  attorney  must  be  construed  to  relate  to  special  torroa. 
8o,  generally,  that  in  all  instruments  of  a  special  character,  general  terms  arc 
to  be  construed  with  reference  to  the  particular  terms,  in  Taylor  ▼.  HarUno^ 
11  Barb.  235. 

Agent  Pebsonallt  Bound^  When. — SeeXodbe  ▼.  Alexander,  11  Am.  Dec 
750,  and  note;  UnderkHl  v.  Gibson,  9  Id.  82,  and  note;  WhiU  t.  SUtmer^  7 
Id.  381;  McClure  v.  Dennett,  12  Id.  223;  Stone  v.  TToorf,  17  Id.  629.  As  to 
when  an  agent  is  not  personally  bound  by  a  contract  made  by  him,  see  Jl/c- 
Donough  v.  Templeman,  2  Id.  510,  and  note.  A  public  agent  who  fails  to 
bind  his  principal  by  a  contract,  does  not  bind  himself:  Brotrti  v.  Atutin,  2 
Am.  Dec  11,  and  note;  Walker  v.  Sicai-twout,  7  Id.  334;  Stmehfield  v.  LiUie, 
10  Id.  65;  Freeman  v.  Otis,  6  Id.  66;  McClentieka  v.  Bryant,  14  Id.  310,  and 
note;  Belknap  v.  Beinhart,  20  Id.  621,  and  note.  As  to  the  liability  of  one 
signing  a  note  as  agent  for  another,  without  authority,  see />tc«en&itry  v.  ElUs^ 

2  Am.  Dec.  144,  and  note;  and  Ballou  v.  Talbot,  8  Id.  146.  In  Pentz  v.  Stan- 
ton,  10  Wend.  277,  the  principal  case  is  cited  to  the  point  that  if  the  name  of 
the  principal  appears  on  the  face  of  a  contract  executed  by  an  a^^ent,  and 
the  Agent  intended  to  bind  the  principal  and  not  himself,  and  acted  by  com- 
petent authority,  he  is  not  personally  bound.  But  the  case  is  relied  on 
as  authority  for  the  position  that  one  assuming  to  be  another's  agent,  and 
executing  a  note  as  such,  without  authority,  is  himself  bound,  in  Palmer  v. 
Steplvens,  1  Denio,  480;  Ilrgeman  v,  Johnson,  35  Barb.  205,  where  the  doc- 
trine is  said  to  be  "somewhat  anomalous,"  but  too  well  settled  to  be  dis- 
turbed, at  least  by  that  court:  DeWUt  v.  Walton,  9  N.  Y.  575;  WhUe  v. 
Madison,  26  How.  Pr.  483;  S.  C,  26  N.  Y.  123,  where  Selden,  J.,  however, 
remarks  that  the  authority  of  Rossiter  v.  Rosaiter,  and  of  some  other  cases  then 
cited  on  this  point,  has  been  ''somewhat  shaken  "by  Walker  v.  Bank  qfKew 
York,  9  N.  Y.  582.  In  Bicltardson  v.  Crandall,  47  Barb.  364,  the  principal 
case  is  referred  to  as  authorizing  the  position  that  generally,  where  an  agent 
contracts  beyond  the  scope  of  his  fiowers,  he  is  personally  liable  to  the  per- 
son with  whom  he  deals.  In  Plumb  v.  MUk,  17  Barb.  78,  the  case  is  cited  on 
the  point  as  to  where  the  burden  of  proof  rests  when  an  agent* s  anthority  to 
bind  his  principal  is  denied  in  an  action  against  him. 
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[8  Wbhdbij;.,605.] 
There  is  no  Pabtnebshif  in  Realty,  but  partners  are  tenants  in  oommoa 

in  land. 
Where  Tenants  in  Common  of  Timber  Land  are  pARiintfta  m  tht 

lumber  business,  they  are  partners  in  the  timber  on  such  land  when  con- 

rerted  into  logs. 
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LicKKSX  BT  ONS  Tenant  in  Common  to  a  third  person  to  cut  timber  on  the 
common  land  is  good,  and  gives  such  person  title  to  the  trees  cnt,  espe- 
cially where  the  license  is  given  in  satisfaction  of  a  demand  against  all 
the  co-tenants. 

Sawing  Trees  Cut  bt  and  Belonoino  to  Another  into  logs  is  a  con- 
version. 

RuxB  OF  Damages  is  a  Qctestion  of  Law  in  an  action  of  trover,  and  the 
jury  are  to  ascertain  the  quantum  of  damages  according  to  the  rules  of 
law. 

Owner  of  Pbofebtt  Tortiously  Tab:en  is  Entitled  to  its  Enhanced 
Value  until  it  has  been  so  changed  as  to  alter  the  title. 

Owner  of  Logs  Tortiouslt  Taken  and  Coitverted  into  Lumber  is  en- 
titled to  recover  the  value  of  the  lumber. 

Interest  is  Properly  Given  in  Trover  as  well  as  the  value  of  the  prop- 
erty converted. 

Tboyeb  to  recover  damages  for  the  conyersion  of  a  quantity 
of  saw  logs.  At  the  trial  at  the  circuit,  it  appeared  that  the 
plaintiff  and  the  defendants,  being  joint  owners  of  certain 
timber  land,  made  a  division  of  it,  assigning  one  part  to  the 
plaintiff,  and  the  other  to  the  defendants,  who  were  partners  in 
the  lumber  business,  no  lines  being  run,  but  the  agreement 
being  that  if  either  party  encroached  upon  the  other's  land, 
and  took  timber,  an  equal  quantity  of  timber  should  be  allowed 
him  from  the  land  of  the  party  so  encroaching.  Afterwards  it 
appeared  that  the  defendants  had  taken  about  one  thousand 
three  hundred  feet  of  timber  from  the  plaintiff's  land,  and  a 
portion  of  the  defendants'  land  was  accordingly  assigned  him 
from  which  to  take  as  much  timber  as  he  had  lost.  On  his  pro- 
ceeding to  do  so,  it  was  found  that  there  was  not  enough  tim- 
ber on  such  portion  by  about  six  thousand  feet  to  make  up 
what  he  had  lost.  Wheeler,  one  of  the  defendants,  accord- 
ingly agreed  that  he  might  take  the  quantity  so  deficient  from 
another  part  of  the  defendants'  land.  The  plaintiff  thereupon 
cot  two  hundred  and  twenty  saw  logs  on  the  defendants'  other 
land.  One  Thompson,  alleged  to  be  a  servant  of  the  defend- 
ants, took  these  lo<2rs  to  a  mill  ut  Fort  Edward,  in  1824,  where 
they  were  credited  to  the  defendants,  and  sawed  into  boards 
and  plank,  and  carried  to  market.  The  evidence  as  to  Thomp- 
son being  the  defendants'  servant  is  stated  in  the  opinion. 
The  value  of  the  logs  where  they  were  cut  was  proved  to  be 
one  dollar  and  twelve  and  one  half  cents  each,  and  their  value 
as  lumber  at  Fort  Edward  was  proved  to  be  from  two  to  three 
dollars.  Evidence  as  to  the  value  of  them  as  logs  at  the  latter 
place  offered  by  the  defendants  was  rejected.  The  judge  in- 
structed the  jury  that  if  Thompson  was  the  defendants' seivant. 
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and  took  the  logs  of  the  plaintiff,  and  the  defendants  converted 
them  into  lumber,  they  were  liable;  that  if  taken  to  Fort  Ed- 
ward, and  sawed  into  boards  and  plank,  the  plaintiff  was  en* 
titled  to  recover  their  value  as  such,  with  interest,  but  if  not 
laken  to  Fort  Edward  he  could  recover  only  their  value  when 
out.  Verdict  for  the  plaintiff  for  six  hundred  and  two  dollars 
and  eighty  cents  damages,  which  the  defendants  moved  to  set 
aside. 

B.  Weston,  for  the  defendants. 

S.  Stevens,  for  the  plaintiff. 

By  Court,  Savage,  C.  J.  The  plaintiff  showed  sufficient  title 
to  the  logs  in  question.  The  defendant  Wheeler  gave  him 
license  to  cut  them  on  the  land  of  tbe  defendants,  who  were 
tenants  in  common  of  tbe  land,  and  partners  in  the  lumbering 
business.  Though  the  defendants  were  partners,  there  is  no 
partnership  in  real  estate:  15  Johns.  160.  The  partners  are 
tenants  in  common;  but  I  apprehend  that  tenants  in  common 
in  timber  land,  who  are  also  partners  in  the  lumber  business, 
are  partners  of  the  timber  when  converted  into  logs.  In 
Martyn  v.  KnowUys,  8  T.  B.  145,  it  was  decided  that  no  action 
lay  in  the  natui'e  of  waste  by  one  tenant  in  common  against  an« 
other  for  cutting  down  trees  of  a  proper  age  and  growth  for 
being  cut;  and  Lord  Eenyon  said:  ''If  one  tenant  in  common 
were  liable  in  such  an  action,  it  would  have  the  effect  of  en- 
abling him  to  prevent  the  other  tenant  in  common  taking 
the  fair  profits  of  their  estates;  in  another  form  of  action  he 
might  recover  a  moiety  of  the  value  of  the  trees  that  were  cut." 
This  case  decides  that  one  tenant  in  common  may  cut  trees 
proper  to  be  cut  on  the  land  held  in  tenancy  in  common,  and 
the  remedy  of  the  co-tenant  is  in  an  action  against  the  co-tenant 
cutting  the  timber,  for  his  share  of  the  value.  If  one  tenant 
in  common  may  cut  himself,  he  may  give  license  to  another. 
Here  the  license  was  given  in  satisfaction  of  a  fair  demand 
against  both  tenants  io  common,  and  on  that  ground  the 
plaintiff  had  title  to  the  logs.  But  there  is  another  ground. 
Both  defendants  agreed  before  the  timber  was  cut  ou  the  plaint- 
iff's land  by  the  defendants,  that  if  they  did  cut  on  the  land  of 
the  plaintiff,  he  might  cut  as  much  on  their  land.  The  plaintifil 
Las  cut  no  more  on  the  defendants'  land  than  they  cut  on  bis 
land.  It  is  said  that  the  plaintiff  was  concluded  by  accepting 
the  timber  assigned;  but  it  can  not  be  doubted  that  it  was  com- 
petent for  the  defendant  Wheeler  to  waive  that  acceptance,  and 
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the  plaintifTs  claim  to  the  logs  rests  on  the  agreement  of  both 
defendants. 

As  to  the  conversion  there  can  be  no  doubt;  if  the  title  be 
admitted  in  the  plaintiff,  and  that  the  same  logs  were  sawed  by 
the  defendants,  that  is  a  conversion. 

Whether  the  evidence  was  sufficient  to  prove  that  Thompson 
was  the  servant  of  the  defendants,  was  a  question  for  the  juiy; 
bat  as  there  is  a  point  in  the  case  that  the  verdict  is  against  the 
evidence,  it  is  proper  to  say  that  there  was  enough  to  establish 
such  relation.  A.  Eddy  proves  that  Thompson  was  employed 
by  the  defendants  in  the  year  1824;  T.  Eddy  proves  that 
Thompson  got  logs  for  defendants  only  one  season,  and  that 
was  in  1823,  1824,  or  1825.  The  two  witnesses  prove  the  fact 
that  Thompson  brought  the  logs  from  Lake  Ghamplain  in  1824 
for  the  defendants,  and  that  they  sawed  them  into  boards  and 
plank  and  sold  them. 

The  only  remaining  inquiry  is,  whether  the  judge  was  correct 
in  stating  the  rule  of  damages  to  the  jury.  The  judge  was 
right  in  saying  that  the  rule  of  damages  was  a  question  of  law; 
the  jury  are  to  ascertain  the  quantum  of  damages  according  to 
the  rules  of  law.  That  the  party  whose  property  has  been  tor- 
tiously  taken  is  entitled  to  the  enhanced  value  until  it  has  been 
so  changed  as  to  alter  the  title,  is  a  doctrine  as  old  as  the  year 
books.  In  this  court  it  has  been  held  that  the  owner  of  timber 
may  reclaim  it  when  made  into  shingles:  5  Johns.  348,  349; 
and  the  law  in  England  is  stated  to  go  much  further:  that  what- 
ever alteration  of  form  any  property  has  undergone,  the  owner 
may  seize  it  in  its  new  shape,  if  he  can  prove  the  identity  of 
the  original  materials:  as  leather  made  into  shoes;  cloth  into 
a  coat;  trees  squared  into  timber.  In  Curtis  v.  Oruat,  7  Johns. 
168,^  this  princii)le  was  applied  to  wood  converted  into  coal; 
the  court  say:  **  The  defendant's  timber,  by  being  cut  and  con- 
verted into  coal,  had,  indeed,  lost  its  primitive  form,  but  the 
identity  of  the  original  nmterial  was  here  ascertained  or  admit- 
ted." In  Bahcock  v.  Gill,  10  Johns.  237,'  it  was  applied  to  pearl 
ashes  made  out  of  black  salts;  and  Brown  v.  Sax,  7  Cow.  95, 
was  just  like  this  case,  except  that  there  the  logs  were  cut  on 
the  plaintiff's  land.  Here  the  title  to  the  logs  was  in  the  plaint- 
iff, though  they  were  cut  on  the  defendant's  land. 

Interest  is  properly  given  in  trover,  as  well  as  the  value  of 
the  property  converted.     Without  recapitulating  the  evidence, 
it  is  enough  to  say  that  it  justified  the  verdict. 
New  trial  denied. 

1.  CurtU  f.  <7r«at,  6  Johns.  168;  S.  0.,  6  Am.  Dec.  204.  9.  10  Johns.  287. 
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Measure  op  Damages  in  Teover,  where  Value  Enhanced  by  "Witoxo- 
DOER. — The  question  presented  in  the  foregoing  decision  as  to  the  right  of  the 
plaintiff  in  trover,  where  the  chattel  converted  has  been  increaaed  ia   iraluo 
by  the  labor  or  expense  of  the  wrong-doer,  to  recover  such  increase  as  a  part 
of  his  damages,  is  one  which  has  occasioned  mach  controversy  and  diversity 
of  opinion.    The  increase  of  value  in  such  cases  is  usually,  though  not  al^^ays, 
associated  with  a  change  in  the  form  of  the  article,  as  it  was  in  Balcer  v. 
Wfieeler.     It  is  then  doubly  difficult  to  permit  it  to  enter  into  the  estimate  of 
the  damages,  since  to  do  so  allows  the  plaintiff  not  only  to  reap  the  frait  of 
another's  labor  or  expenditure,  but  also  to  recover  the  value  of  different  prop- 
erty from  that  which  he  in  fact  lost.     The  doctrine  above  laid  down,  that  tlie 
plaintiff  may  recover  the  enhanced  value  in  such  cases,  seems  to  be  rogarcted 
by  Mr.  Mayne  as  strictly  of  American  origin.     He  says:  **  A  curious  question 
has  been  raised  in  America  as  to  the  value  at  which  an  article  is  to  be  esti- 
mated, which  has  been  changed  into  some  new  form  by  its  wrongful  taker. 
In  New  York,  it  has  been  several  times  ruled  that  the  whole  value  of  the  arti- 
cle in  its  new  form  may  be  recovered;  as,  for  instance,  where  timber  has  been 
converted  into  boards,  wood  into  coals,  black  salts  into  pearl  ashes  [referring 
to  BeUa  v.  Lee,  5  Johns.  348;  S.  C,  4  Am.  Dec.  368;  Curtis  v.  Groat,  6  Johns. 
168;  S.  C,  5  AuL  Dec.  204;  Babcock  v.  Gill,  lOJohns.  287;  Brown  v.  Sax,  7 
Cow.  95].     The  doctrine  is  made  to  rest  on  the  authority  of  some  old  cases.'* 
After  stating  the  facts  and  the  opinion  of  the  court  in  the  case  in  F.  Moor, 
19,  pi.  67,  showing  that  all  that  was  maintained  there  was  the  right  of  the 
owner  to  retake  timber  made  from  his  trees  cut  down  by  a  trespasser,  the 
learned  author  proceeds:  **  But  it  is  apprehended  that  the  case  is  not  in  point. 
The  right  of  an  owner  to  retake  his  own  property,  though  altered  in  form  and 
increased  in  value,  when  he  can  not  separate  what  is  his  own  from  that  which 
is  added  to  it,  rests  upon  necessity.     It  by  no  means  follows  that  a  jury,  in 
giving  damages,  are  bound  to  give  the  value  of  the  altered  chattel,  instead  of 
that  of  the  original,  when  the  one  value  could  be  severed  from  the  other.    The 
reason  no  longer  exists.     The  doctrine  of  the  Roman  law,  upon  which  ours  is 
founded  in  this  respect,  goes  no  further.     It  states  that  in  such  a  case,  'Si  ea 
species  ad  priorem  et  rudem  materiam  reduci  possU,  eum  videri  dominum  esse, 
qui  matericB  dominus  fuevit;  si  non  possit  reduci,  eum  potius  intelligi  dominum, 
qui/ecerit:*  2  Inst.  I.,  25.     But  this  merely  decides  who  shall  have  tho  prop- 
erty, not  what  amount  of  damage  shall  be  received  for  the  alteration.     It  may 
be  said  that  if  the  property  of  the  improved  article  continues  in  the  original 
owner,  he  must  be  paid  for  its  detention  on  its  full  value.     But  I  conceive 
that  this  by  no  means  follows.     Where  a  man  mixes  his  own  goods  with  those 
of  another,  so  as  to  be  undistinguishable,  the  property  in  tho  entire  mass  rests 
in  the  latter:  Poph.  38;   Ward  v.  Ei/re,  2  Bulst.  323.     But  if  the  former  were 
to  carry  away  the  entire  mass  as  soon  as  ho  had  mixed  it,  can  it  be  said  that 
the  value  of  all  could  be  recovered  in  trover  ?    In  short,  may  not  the  real 
principle  be  this,  that  the  property  in  the  improvement  never  does,  in  fact, 
vest  in  the  original  owner;  but  that  as  his  property  in  tho  subject-matter  con- 
tinues, ho  has  a  right  to  have  it  back,  cither  in  value  or  in  specie  f    In  tho  lat- 
ter case,  the  improvements  must  follow,  because  they  can  not  bo  separated. 
In  the  former  case  they  need  not:"  Mayne  on  the  Law  of  Damages,  207;  Wood's 
Mayne  on  Damages  (1  Am.  ed),  493.     Mr.  Wood,  in  his  note  to  that  part  of 
Mr.  Mayne*8  text  above  quoted,  which  gives  the  rule  understood  to  be  laid 
down  in  the  New  York  cases  referred  to,  says  that,  "while  this  doctrine  hat 
obtained  in  Now  York,  it  is  not  recognized  elsewhere. "    As  we  shall  presently 
see,  however,  the  doctrine  is  by  no  means  confined  to  New  York;  but  it  must 
be  conceded  that  it  has  not  met  with  universal  favor  even  where  it  has  been 
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■ooght  to  be  applied,  aa  in  the  principal  case,  to  a  willfal  taking  or  conversion 
of  another's  property. 

General  Bulb  is  Value  at  Time  of  Convebsion  ajstd  Interest.— Before 
proceeding  to  the  discossion  of  those  cases  iovolving  the  plaintifiTs  right  in 
this  form  of  action,  to  recover  damages  proportionate  to  the  value  of  his 
property  as  enhanced  by  the  labor  or  expenditure  of  the  tort-feasor,  it  should 
be  borne  in  mind  that  the  general  rule  in  trover,  except  where  it  is  modified 
by  special  circomstances,  and  in  some  states  the  invariable  rule  is,  that  the 
damages  are  to  be  measured  by  the  value  of  the  property  at  the  time  of  con- 
version, -with  interest  to  the  time  of  trial:  Btiford  v.  Fannen^  1  Am.  Dec.  615; 
Hepburn  v.  Sewell,  9  Id.  612;  MeDotodl'  w.  Murdoch,  Id.  684;  Saiidera  v. 
Vance^  18  Id.  167;  Jefferson  v.  Hale,  31  Ark-  286;  Vaughan  v.   Webster,  6 
Harr.  256;  liobinson  v.  Hartridge,  13  Fla.  501;    Vater  v.  Mullen,   24  Ind. 
277;  EOU  v.  Wire,  33  Id.  127;  S.  C,  6  Am.  Rep.  189;  CuUer  v.  Fanning,  2 
Iowa,  580;  Keweomh  etc,  Co.  v.  Baskett,  14  Bush,  658;  S.  C,  8  Rep.  238; 
Hayden  v.  BaHleU,  35  Me.  203;  Stirling  v.  OarrUee,  18  Md.  468;  Pierce  v. 
Benjamin,  14  Pick.  361;  Beecher  v.  Denniston,  13  Gray,  354;  Symes  v.  OUver, 
13  Mich.  9;  Ripley  v.  Davie,  15  Id.  75;  Greeley  v.  Stilson,  27  Id.  153;  AUen 
V.  Kinyon,  41  Id.  281;  8.  C,  1  N.  W.  Rep.  863;  Carter  v.  Feland,  17  Mo. 
383;  PolVa  Adm'r  v.  Allen,  19  Id.  467;  Spencer  v.  Vance,  57  Id.  427;  Charles 
▼.  Si.  Louis  etc.  B.  B,  Co,,  58  Id.  458;  Hovey  v.  Grant,  52  N.  H.  569;  Suy^ 
dam  T.  JenJdns,  3  Sandf.  626;  King  v.  Orser,  ^  I^^er,  431;  Mechanics^  etc. 
Bank  t.  Farmers^  etc.  Bank,  60  N.  Y.  40;  Prince  v.  Conner,  69  Id.  608;  WehU 
v.  Haviland,  Id.  448;  Thayer  v.  Manley,  73  Id.  305;  Dixon  v.  Caldwell,  15 
Ohio  St.  412;  Thrall  v.  Lathrop,  30  Vt.  307;  Ainsworlh  v.  Bowen,  9  Wis. 
348;  Tenney  v.  StaU  Bank,  20  Id.  153;  Bonesteel  v.  Orw,  22  Id.  522;  Bigelow 
V.  DooUale,  36  Id.  115;  Ingram  v.  Bankin,  47  Id.  406;  S.  C,  32  Am.  Rep. 
762;  2  N.  W.  Rep.  755;  Dows  v.  National  Excliange  Bank,  91  U.  S.  (1  Otto) 
618;  Watson  v.  McLean,  EL,  BL  &  EL  75;  Reid  v.  Fairbanks,  13  Com.  B. 
(4  J.  Scott)  692;  Mayne  on  Law  of  Damages,  203,  et  seq.;  2  Sedgwick  on  Meas. 
of  Damages  (7  ed.),  368,  391,  419.     "It  appears  to  me,"  says  Mr.  Sedgwick, 
"that  on  principle,  unless  the  plaintiff  has  been  deprived  of  some  particular 
use  of  his  property,  of  which  the  other  party  was  apprised,  and  which  he  may 
be  thus  said  to  have  directly  prevented,  the  rights  of  the  parties  are  fixed  at 
the  time  of  the  illegal  act,  be  it  refusal  to  deliver  or  actual  conversion,  and 
that  the  damages  should  be  estimated  as  at  that  time:"  2  Sedgwick  on  Meas. 
of  Damages  (7  ed.),  391. 

This  general  rule,  it  will  be  perceived  at  a  glance,  is  founded  upon  the 
principle  that  the  plaintiff  is  to  receive  exact  compensation  for  the  injury 
which  he  has  suffered.  Obviously  his  loss  at  the  time  it  happens  is  measured 
by  the  value,  at  that  time,  of  the  property  lost.  But  in  addition  to  this  he 
is  deprived  also  of  the  use  of  his  property  and  of  its  money  equivalent,  from 
the  time  of  the  conversion  uutil  the  tiiaL  The  worth  of  that  use  is,  in  legal 
contemplation,  lawful  interest  upon  the  value  of  the  article.  Generally, 
therefore,  the  value  of  the  property  at  the  time  of  the  couversion,  with  inter- 
est thereon,  may  be  regarded  as  adequate  compensation  for  the  injury.  This 
is  a  fundamental  idea  of  the  whole  law  of  damages — compensation.  There  is 
a  "growing  inclination  among  all  courts,"  says  Leonard,  J.,  in  Waters  v. 
Stevenson,  13  Nev.  157;  S.  C,  29  Am.  Rep.  293,  6  Rep.  498,  "  where  it  can 
be  done,  to  apply  the  only  safe  and  just  rule  in  actions  for  damages,  whether 
ex  contractu  or  ex  delicto,  and  that  is  to  give  the  injured  party  as  near  com- 
pensation as  the  imperfections  of  human  tribunals  will  permit."  To  the  same 
efiisct,  on  this  point,  is  Baldwin  v.  Porter,  12  Conn.  473,  484.    The  fact  that 
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compeDsation  is  the  prime  consideration  in  assessing  the  damages  for  sucli.  izi' 
juries  is  indicated  by  those  cases  in  which  the  plaintiff,  having  merely  ^ 
special  or  limited  interest  in  the  property,  is  permitted  to  recover  only  to  'th.o 
extent  of  that  interest:  Spoor  v.  Holland^  ante,  37;  Drink  v.  Freoff,  40  Micli. 
610.     So  in  other  cases  where  the  plaintiffs  loss  is  less  than  the  fall  value  of 
the  property;  as  where  such  property  has  been  wrongfully  sold  on  execatioii 
against  a  third  person  and  the  owner  has  bid  it  in  at  less  than  its  value,  tli) 
losing  merely  the  amount  of  his  bid:  Baldwin  v.  Porter,  12  Conn.  473. 
where,  after  the  conversion,  the  goods  are  attached  for  the  real  owner*B  debt 
and  sold,  and  the  proceeds  applied  thereto:  Curtis  v.   Ward,  20  Id.  204. 
in  a  case  of  an  irregular  sale  by  an  officer  where  the  diminution  in  price, 
duced  by  the  irregularity,  is  the  extent  of  the  loss:   Wrif/hl  v.  Spencer,  18  Am. 
Dec.  76.     In  all  these  cases  the  plaintiff's  actual  loss  was  held  to  be  the  meajB- 
uro  of  his  damages.     So  if  the  actual  loss  to  the  plaintiff  exceeds  the  market 
value  of  the  article,  such  loss  and  not  the  value  will  control  the  amount  of 
damages.     Instances  of  this  are  those  cases  where  the  property  taken  is  com-' 
paratively  valueless  to  others,  and  yet  has  a  special  value  for  {he  plaintiff;  aB 
where  the  property  consisted  of  plates  for  printing  labels  and  advcrtisementa, 
almost  worthless  to  any  one  but  the  owner:  Stichiet/  v.  Allen,  10 Gray,  352. 
In  such  cases  the  cost  of  replacing  the  lost  article  is  a  proper  measure  of  its 
value:  Id.;  Starkly  v.  Kelly,  50  N.  Y.  676.     So  where  the  property  consisted 
of  a  model  for  an  invention,  which  the  plaintiff  had  been  exhibiting  at  cer- 
tain fairs,  but  which  beq^n^  worthless  before  the  trial,  owing  to  the  discoveiy 
of  a  prior  patent  covering  the  same  ground,  the  plaintiff  having  in  the  mean 
time  procured  the  construction  of  another  model  at  considerable  expense,  the 
sum  so  expended  was  adopted  as  the  measure  of  damages:    Scattergood  v. 
Wood,  21  N.  Y.  Sup.  Ct.  (14  Hun),  269.     The  price  at  which  the  plaintiff 
has  contracted  to  soli  the  property  may  be  also  the  measure  of  his  loss  and  of 
his  consequent  right  to  damages.     Thus,  in  France  v.  Gaudet,  L.  R.,  6  Q.  B., 
199,  it  appeared  that  the  plaintiff  bought  certain  champagne,  lying  at  the  de- 
fendant's wharf,  at  fourteen  shillings  per  dozen,  and  resold  it  to  a  ship-cap- 
tain, about  to  sail  from  England,  at  twenty-four  shillings  per  dozen.     The 
defendants,  without  knowledge  of  this  sale,  converted  the  wine  to  their  own 
use,  and  no  similar  wine  being  procurable  in  the  market  the  plaintiff  was  un- 
able to  fulfill  his  contract.     The  selling  price  was  held  the  measure  of  the 
damages.     These  cases  sufficiently  illustrate  the   principle  that  compensa- 
tion is  the  ruling  object  in  the  assessment  of  damages  for  a  wrongful  con- 
version of  property.     But  it  is  not  the  only  object.     If  it  were,   it  might 
well  be  doubted,  whether  in  any  case  the  plaintiff  could  include  in  bis  re- 
covery any  enhancement  of  the  value  of  the  property  by  the  labor  or  ex- 
penditure of  the  wrong-doer.     If  the  courts  would  in  no  case  give  the 
plaintiff  more  than  bare  compensation  for  his  loss,  and  if  the  market  value 
of  the  property  at  the  time  of  the  conversion,  with   interest   to  the  time 
of  the  trial,  were  adopted  as  the  invariable  measure   of  damages,  exclud- 
ing every  increase  of   the   value  caused   by  the  wrong-doer,  the  wrongful 
conversion  of  property,  instead  of  being  a  tort,  would  bo  simply  an  expedi- 
tious and  summary  method  of  transferring  one  man's  property  to  another, 
leaving  it  to  a  jury  to  fix  the  price.     But  besides  mere  indemnity  or  compen- 
sation to  the  injured  party,  in  such  cases,  another  thing  is  to  be  kept  in 
view:    The  wrong-doer  is  not  to  be   permitted   to  make  any  profit  out  of 
his  tortious  act:  Suydam  v.   Jenkins*,  3  Sandf.   014,  per  Duer,  J.     He  is  to 
take  nothing  by  his  wrong.     Nay,   more,    if  the  wrong  has  iSccn  a  willful 
one,  on   his  part,  the  damages   may   be   pimitive,  at  least  to  the  extent 
of  depriving  him  of  all  comi^ensation  for  money  or  bbor  expended  in  in- 
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creasing  the  valne  of  the  property.    This  ia  a  principle  clearly  deducible 
from  the  cases  now  to  be  considered. 

Enhanced  Value  Reooyebable  in  Cases  of  Willfxtl  Wbono. — ^The 
doctrine  laid  down  and  applied  in  the  principal  case,  that  where  one's  prop* 
erty  "  has  been  tortioosly  taken;"  that  is,  where  the  taking  has  been  an  in- 
tentional,  and  not  an  inadvertent  trespass,  he  is  entitled  to  recover  its  en- 
hanced valne  antil  it  has  been  so  changed  as  to  alter  the  title,  is  certainly  one 
which  commends  itself  to  favor.  It  provides  ample  protection  for  the  owner 
of  chattels,  while  it  warns  those  who  willfnlly  interfere  with  the  rights  of 
sach  owners  that  they  will  do  so  at  their  peril,  and  that  they  will  not  be 
allowed  to  profit  by  their  wrongful  conduct,  or  even  to  receive  compensation 
for  actual  labor  and  expense  bestowed  upon  the  property.  The  doctrine  has 
been  applied^us  the  rule  of  damages  in  a  number  of  cases,  particularly  in  New 
York.  In  Broum  v.  Sax,  7  Cow.  95,  it  was  applied  to  a  case  where  trees 
were  tortiously  taken  and  converted  into  boards.  Sutherland,  J. ,  it  is  true, 
diuented,  but  he  admitted  that  the  rule  would  probably  not  be  oppressive 
or  unjust,  where,  as  in  that  case,  the  original  taking  was  willful  and  tortious. 
So  in  Rice  v.  HoUenbeek,  19  Barb.  664,  where  timber  was  wrongfully  taken 
and  made  into  shingles.  So  where  at  the  time  of  the  demand  and  refusal 
the  goods  were  on  board  ship,  and  the  defendants  afterwards  paid  certain 
freight  chaxges,  etc.,  and  landed  the  goods,  thereby  increasing  their  value, 
it  was  held  that  the  plaintiff  could  recover  the  enhanced  value  without  any 
deduction  for  tho  expenses  paid  by  the  defendants,  although  he  would  have 
been  compelled  to  pay  them  before  landing  the  goods  if  they  had  been  sur- 
rendered on  demand:  WalUier  v.  Wetmore,  1  E.  D.  Smith,  7.  Where  logs 
were  intrusted  to  a  miller  to  be  sawed,  and  after  they  were  partly  sawed 
he  converted  the  remaining  logs  and  the  boards  to  his  own  use,  it  was  held 
that  he  was  liable  for  the  full  value  of  the  whole,  without  any  deduction  for 
the  sawing  already  done:  Pierce  v.  Scfienck,  3  Hill,  28. 

But  the  doctrine  is  not  confined  to  the  Now  York  courts.  In  Riddle  v. 
Driver,  12  Ala.  590,  where  wood  was  wrongfully  taken  and  converted  into 
coal,  it  was  held  that  the  owner  could  maintain  trover  for  the  coaL  The 
court,  however,  gave  no  opinion  as  to  whether  the  jury  should  deduct  the 
value  of  the  defendant's  labor  from  the  damages,  that  point  not  being  raised. 
In  EaUman  v.  Harris,  4  La.  An.  193,  a  raft  of  logs  belonging  to  the  plaintiff 
having  been  accidentally  stranded  on  tho  defendant's  land,  the  latter  cut 
them  up  into  fire- wood,  thus  greatly  enhancing  the  value  of  the  property, 
and  in  trover  for  the  conversion,  it  was  held  that  as  the  defendant  had  notice 
of  the  plaintiff's  title,  and  was  guilty  of  bad  faith  in  the  transaction,  he  was 
liable  for  the  enhanced  value.  He  was  allowed  a  deduction,  however,  for 
the  cost  of  cutting  up,  because  the  plaintiff  did  not  ask  for  more.  The  court 
said,  citing  BetU  v.  Lee,  5  Johns,  348  [4  Am.  Dec.  368],  and  Baker  v. 
Wheeler,  that  it  was  veiy  questionable  whether  the  defendant  was  entitled 
to  any  such  deduction.  The  point  was  not  decided,  because  it  was  unneces- 
sary. Where  certain  logs  were  removed  from  tho  plaintiff's  land,  and  manu- 
factured into  lumber  at  Saginaw,  thus  enhancing  their  value,  it  was  held 
that  although  he  might  have  treated  the  removal  from  his  land  as  a  conver- 
sion he  was  not  compelled  to  do  so,  and  might  regard  the  manufacture  into 
lumber  as  the  conversion,  and  recover  the  enhanced  value:  Final  v.  Backus, 
18  Mich.  218.  Tho  question  as  to  whether  the  wrong  was  a  willful  one  or 
not  seems  not  to  have  be^  mooted  in  that  case:  WincJiester  v.  Craig,  33  Id.^ 
222,  per  Marston,  J.  Where  logs  were  cut  on  the  plaintiff's  land,  and  tho 
defendant  removed  them  to  Ids  mill  for  his  own  advantage,  thus  increasing 
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their  valnu,  it  was  held  that  such  increased  value  was  the  proper  measure  of 
damages:  Orant  v.  SmitJi,  26  Mich.  201.  It  does  not  distinctly  appear  from 
the  decision  whether  the  defendant  was  a  willful  trespasser  or  not.  Alarston* 
J.,  however,  in  WincJiesterw  Craig,  33  Id.  222,  says  that  in  Grant  v.  Smith, 
the  court  proceeded  on  the  theory  that  the  defendant  was  a  mere  trespasser. 
In  Foote  v.  Merrill,  54  N.  H.  490,  it  was  held  that  the  increased  value  of 
trees  cut  and  converted  into  timber  was  not  recoverable  in  trespass  quare 
elausum /regit,  but  the  court  said,  citing  the  principal  case,  that  the  enhanced 
value  could  be  recovered  in  trover. 

In  a  case  where  timber  was  willfully  cut  on  the  public  lands  of  the  United 
States  and  converted  into  saw-logs  and  transported  to  a  boom,  it  was  held 
that  the  government  could  either  replevy  them  there  or  bring  trover,  and  that 
in  either  case  there  might  be  a  recovery  for  the  enhanced  value,*  without  any 
deduction  for  the  defendant's  labor:  Bly  v.  United  States,  4  Dill.  C.  C.  464. 
Judge  Dillon  in  that  case  professedly  follows  Nesbit  v.  St.  Paul  Lumber  C<k, 
21  Minn.  491,  which  was  a  decision  in  the  same  state.     The  case  shows,  hov^- 
ever,  that  the  inclination  of  his  mind  was  in  favor  of  the  rule  on  general 
principles.     In  the  course  of  his  opinion  he  says  that  an  innocent  vendee  of 
such  logs  converting  them  into  lumber  would  be  liable  for  the  value  of  the 
lumber.     In  Nesbit  v.  St,  Paul  Lumber  Co.,  21  Minn.  491,  it  appeared  thai 
the  defendant  was  an  innocent  purchaser  of  certain  logs  cut  from  the  plaint- 
iff's land  and  transported  into  the  Anoka^  whereby  their  value  was  considera- 
bly increased,  and  that  he  there  converted  them  to  his  own  use,  and  it  was 
held  that  the  enhanced  value  at  Anoka,  with  interest,  was  the  proper  meas- 
ure of  damages.     The  case  of  Heard  v.  James,  49  Miss.  236,  was  one  of  re- 
plevin for  a  quantity  of  staves  which  it  appeared  that  the  defendants  had 
manufactured  from  timber  which  they  had  willfully  and  tortiously  cut  on  the 
plaintiff's  land,  and  it  was  held  that  the  damages  should  be  punitive,  and 
that  the  measure  of  recovery  should  be  the  value  of  the  staves  without  any 
deduction  for  the  defendants'  labor,  although  the  rule  would  be  different  if 
the  defendants  had  acted  in  good  faith.    The  court  further  said  that  the 
measure  of  damages  in  this  class  of  cases  was  the  same  whether  the  action 
was  replevin,  trespass,  or  trover.     Where  a  trespasser  converted  to  his  own 
use  a  field  of  growing  com,  it  was  held,  on  the  authority  of  the  principal 
case,  that  he  was  not  entitled  to  any  deduction  from  the  damages  on  account 
of  his  labor  in  husking  and  cribbing,  though  the  value  was  enhanced  thereby: 
Stuart  V.  Phelps,  39  la.  14.     A  similar  case  to  the  one  last  cited  was  Ellis  v. 
Wire,  33  Ind.  127;  S.  C,  6  Am.  Eep.  189.     The  action  was  trover  for  the 
conversion  of  wheat,  and  it  appeared  that  the  defendant  unlawfully  took  pos- 
session of  the  wheat  while  growing  in  the  field,  drove  the  owner  away,  and 
harvested  the  grain  himself.     The  court  decided  that  the  plaintiff  was  at  least 
entitled  to  the  enhanced  value  of  tho  wheat,  and  that  the  defendant  should 
not  be  admitted  to  prove  the  value  of  his  labor  in  harvesting  and  threshing 
by  way  of  reducing  the  damages.     Frazer,  J.,  delivering  the  opinion,  after 
stating  that  there  was  some  confusion  in  tho  decisions  as  to  the  proper  meas- 
ure of  damages  in  such  cases,  remarked  that  this  confusion  probably  arose,  in 
part,  at  least,  from  a  ditTcreDce  of  opinion  concerning  the  effect  of  resorting 
to  this  form  of  action,  some  courts  holding  that  where  a  party  brings  trover 
he  precludes  himself  from  showing  that  the  taking  was  willful,  so  that  the 
inquiry  as  to  damages  is  confined  to  tho  time  of  conversion,  without  regard 
to  the  form  of  the  action,  while  in  trespass  it  would  bo  otherwise.     He  then 
proceeded  as  follows: 

"  Some  loose  ideas  in  reference  to  the  time  of  conversion  have  also  tended 
to  darken  counsel  as  to  the  measure  of  damages  in  trover,  where  the  general 
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ruJe  that  the  value  of  the  property  at  the  time  of  conversion  has  been  held  to 
be  a  universal  rule.  A  wrongful  taking  and  a  demand  and  refusal  are  each 
held  in  trover  to  be  not  a  conversion,  but  merely  sufficient  evidence  of  it. 
And  yet  nothing  can  be  clearer  than  that  these  things  do  not  change  the  title 
to  the  property,  it  still  remains  in  the  plaintiff,  and  may,  by  action  of  re- 
plevin, be  recovered  in  specie  so  long  as  its  identity  is  perceptible  to  the 
senses.  It  may  be  so  recovered,  though  its  form  has  been  changed  and  its 
Talue  greatly  increased  by  the  labor  of  the  defendant,  as  in  the  case  of  logs 
converted  into  plank,  "wool  into  cloth,  cloth  into  clothing,  leather  into  boots 
and  shoes,  and  the  like.  It  may  in  the  new  form  be  replevied,  because  it  is 
in  that  form  still  the  property  of  the  plaintiff,  and  the  defendant  is  not  enti- 
tled to  compensation  for  the  labor  bestowed  upon  it,  for  that  was  his  own 
folly,  and,  indeed,  he  was  a  wrong-doer  in  the  very  act  of  adding  such  value 
to  the  property  of  another.  The  sale  of  the  wheat  was  its  actual  conversion 
by  the  defendant,  and  its  value  at  that  time,  in  the  form  in  which  he  sold  it, 
was  the  measure  of  damages,  if  the  plaintiff  was  content  therewith;  though 
we  think  he  was  entitled  to  the  highest  price  of  the  property  at  any  time  be- 
tween the  taking  and  the  sale.  So  are  the  English  cases,  Oreening  v.  Wilkin" 
ton,  1  Car.  k,  P.  625;  and  such  seems  to  have  been  the  doctrine  of  the  common 
law  since  the  year  books:  see  Brown  v.  Sax,  7  Cow.  9;  Beits  v.  Lee,  5  Johns. 
348  [4  AnL  Dec.  368];  Baker  v.  Wheeler,  8  Wend.  505;  SiUhury  v.  McCoon, 
3  N.  Y.  379.  It  is  held  otherwise  in  Massachusetts,  but  the  ruling  is  main- 
tained there  to  preserve  consistency  of  decision,  and  not  because  it  was  the 
doctrine  of  the  common  law.  We  do  not  like  the  Massachusetts  rule,  and  if 
the  question  were  rea  integra  we  would  not  adopt  it,  for  the  reason  that  it  is 
too  tender  of  the  interests  of  the  willful  tort-feasor." 

In  Benjamin  v.  Benjamin,  15  Conn.  347,  the  action  was  for  damages  for  the 
conversion  of  certain  hay  wrongfully  seized  under  an  attachment,  and  it  was 
held  that  the  plaintiff  could  recover  the  enhanced  value  without  any  deduc- 
tion for  the  defendant's  labor  in  cutting,  curing,  and  storing  the  hay.  The 
decision  was,  however,  put  on  the  ground  that  the  expense  of  such  cutting, 
curing,  etc.,  was  included  in  the  costs  of  the  attachment  suit,  and  had  been 
actually  paid  out  of  the  avails  of  the  property.  The  court  referred  to  the 
doctrine  laid  down  in  the  principal  case,  but  refused  to  say  whether  they 
would  adopt  it  as  a  general  rule  of  damages  in  such  actions. 

There  are  several  cases,  however,  in  which  the  owner  of  property  tortiously 
taken  has  been  denied  its  value  as  enhanced  by  the  labor  of  the  wrong-doer. 
Thus  in  Moody  v.  Whitney,  38  Me.  174,  which  was  trover  for  the  conversion 
of  certain  timber,  it  appeared  that  the  defendant  was  a  willful  trespasser, 
and  having  cut  the  timber  on  the  plaintiff's  land  and  converted  it  into  saw- 
logs,  had  transported  them  several  miles  and  rolled  them  into  a  certain  stream, 
whereby  their  value  was  considerably  enhanced,  but  it  was  held  that  the 
plaintiff  could  recover  only  the  value  at  the  time  of  the  severance  of  the 
trees  from  the  realty,  although  it  was  said  that  the  measure  of  damages 
would  be  different  if  the  plaintiff  had  regained  possession  and  there  had  been 
a  new  conversion  after  such  enhancement  of  value.  Keferring  to  Brown  v. 
Sax,  7  Cow.  95,  and  Baker  v.  Wheeler,  Tenney,  J.,  delivering  the  opinion  of 
the  court,  says:  *'If,  in  these  cases,  there  was  no  evidence  of  a  distinct  con* 
version  after  the  logs  had  been  converted  into  boards  and  plank,  the  rule  foi 
tho  damages  seems  not  only  to  be  a  departure  from  the  principle  that  the 
damages  shall  be  the  vsdue  of  the  article  at  tho  time  of  the  conversion,  and 
interest  thereon,  but  at  variance  with  adjudged  cases."  He  then  reviews 
certain  English  decisions,  to  be  more  particularly  mentioned  hereafter,  de- 
termining that  in  trespass  or  trover  for  coal  or  ore  taken  from  a  mine,  the 
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measure  of  damages  was  the  value  when  severed:  Morgan  v.  Powell,  3  Q. 
(Ad.  &  El.  N.  S.)  278;  MaHin  v.  Porter,  6  Mee.  &  W.  351;  Wood  v.  More- 
xDood,  3  Q.  B.  (Ad.  &  El.  N.  S.)  440,  note,  and  proceeds  as  follows:  "If,  bo^w- 
ever,  the  original  owner  chooses  to  possess  himself  of  the  same  property,  wi*!!! 
its  accretions,  after  the  conversion,  and  it  is  again  converted,  there  is  no  good 
reason  why  the  taker,  whether  he  is  the  one  who  originally  took  it,  or  a 
stranger,  should  not  be  holden  to  pay  the  value  which  it  had  when  last  ooo- 
verted.     And  a  demand  by  the  owner  and  a  refusal  by  the  taker,  after  it  h^d 
passed  into  an  improved  condition,  might  be  regarded  as  evidence  of  a  con- 
version after  the  first  taking,  which  might  admit  of  the  same  rule  of  damages: 
Cmhing  v.  Lonafellow,  26  Me.  306." 

The  case  of  Cushing  v.  LongfeUoto,  above  referred  to,  was  trespass  for  tak- 
ing, carrying  away,  and  conveying  the  plaintiff  *smill>logs,  and  the  same  mlo 
of  damages  was  laid  down  as  in  Moody  v.  Whitney,  supra.  Whitman,  C.  J., 
delivering  the  opinion,  said:  "  The  plaintifis,  in  their  action  of  trespass,  have 
not  a  right  to  select  any  other  place  than  that  where  the-  injury  was  origi- 
nally done,  to  enhance  the  value  of  the  articles  taken,  although  they  might 
have  been  greatly  enhanced  in  value  by  a  removal  to  such  other  place.  It  is 
true  they  might  have  seized  them  wherever  they  could  find  them;  and  might 
have  demanded  them  at  another  place,  of  one  having  them  there,  and  in  an 
action  of  trover  have  recovered  the  value  of  them  there:  Baker  v.  Wheeler, 
8  Wend.  605,  and  cases  there  cited.  But  in  trespass,  the  rule  is  belieyed  to 
be  different."  These  two  cases  of  Cuehing  v.  Longfellow,  and  Moody  v.  WhU- 
ney,  both  seemingly  recognize  the  soundness  of  tho  rule  adopted  in  Baker  v. 
Wheeler,  where  the  plaintiff  relies  upon  a  conversion  after  the  enhancement 
of  value,  and  shows  a  demand  and  refusal  then,  the  defendant  being  still  in 
possession.  There  is  no  apparent  reason  why  the  plaintiff  should,  in  such  a 
case,  be  limited  to  the  original  wrongful  taking  or  conversion.  Certainly 
there  is  no  hardship  in  a  rule  that  permits  him  to  show  a  conversion  at  any 
time  subsequent  to  the  original  taking,  so  long  as  the  defendant's  possession 
continues,  by  proving  either  a  demand  and  refusal  or  a  distinct  act  of  con- 
version. Indeed,  without  such  evidence,  where  a  conversion  is  once  shown^ 
ought  it  not  to  be  presumed  to  be  repeated  every  moment  that  the  defendant 
keeps  possession  ?  Such  seems  to  be  the  theory  of  that  class  of  cases  in  which 
the  plaintiff  in  trover  for  stocks  and  other  chattels  of  a  fiuctaating  character, 
is  permitted  to  recover  the  highest  value  up  to  the  time  of  the  trial.  They 
go  farther;  for  they  assume  that  where  a  conversion  is  once  shown  it  contin- 
ues to  tho  trial,  even  though  the  defendant  has  in  the  mean  time  disposed  of 
the  property.  We  do  not  propose,  however,  to  enter  at  this  time  into  a  dis- 
cussion of  the  doctrine  of  that  class  of  decisions. 

In  one  late  case  the  bold  ground  is  taken  that  where  one  knowingly  and 
willfully  cuts  timber  on  another's  land  and  converts  it  into  lumber,  he  is 
liable  in  replevin,  in  case  the  plaintiff  can  not  obtain  a  specific  delivery  of 
the  property,  only  for  the  value  of  the  trees  at  the  stump,  unless  the  case  ii 
accompanied  by  such  circumstances  of  outrage,  etc.,  as  to  render  exemplaiy 
damages  proper:  Single  v.  Schneider,  30  Wis.  570.  Of  coarse  the  same  ruls 
would  hold  in  trover,  if  it  were  sound.  The  court  in  that  case  expressly  ap- 
proved and  adopted  as  the  rule  of  decision  a  dictum  of  Judge  Paine,  in  Wey- 
mouth  V.  Chicago  etc.  B.  R.  Co, ,  17  Wis.  550,  555,  to  the  effect  that  no  distinction 
should  be  made  in  this  respect  between  intentional  and  unintentional  trespass- 
ers. Gilfilian,  C.  J.,  iu  delivering  the  opinion  of  the  court  in  Neebit  v.  St.  Paul 
Lumber  Co.,  21  Minn.  491,  refers  to  ^Single  v.  Schneider  as  "the  only  case"  in 
which  it  has  been  held  that  the  owner  of  property  tortioualy  taken  and  en* 
kanced  in  value  by  the  wrong-doer,  could  not  recover  such  enhanced  valuer 
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*'^us  caae,"  said  he,  '*we  consider  at  variance  not  only  with  every  ad  jadication 
on  the  point,  but  with  principle,  for  the  wrong-doer  can  be  permitted  to  retain 
a  ptat  of  the  valne  only  on  the  ground  that  he  has  a  property  in  the  chattel,  to 
the  extent  of  that  part  of  the  value  that  he  is  allowed  to  retain."    In  conse* 
qaence  of  the  decision  in  Single  v.  Schneider^  the  legislature,  in  1873,  deem- 
in^  it  necessary  to  modify  the  rule  so  as  to  furnish  protection  to  the  large 
timber  interests  of  that  state,  enacted  a  law  providing  that  where  one  wrong- 
fully cnt  timber  on  the  lands  of  another,  the  rale  of  damages  should  be  the 
highf^  market  value  of  the  property  up  to  the  time  of  the  trial,  in  whatever 
■tate  it  might  be  put:   Webster  v.  Moe,  35  Wis.  75;  Ingram  v.  JRankin,  47  Id. 
406;  S.  C,  32  Am.  Rep.  762.     If,  as  held  in  Single  v.  Schneider^  one  who 
''knowingly  and  willfully**  takes  another*s  property  without  his  consent, 
may  manafactore  it  into  what  form  he  pleases  and  make  what  profit  he  can 
cot  of  it,  and  yet  be  liable  only  for  the  bare  value  of  the  property  when  first 
taken,  -with  interest  thereon,  trespass  might  easily  be  made  a  lucrative  occu- 
pation.   It  is  certainly  better  to  give  extravagant  compensation  to  an  injured 
party  than  to  permit  the  wrong-doer  to  make  a  profit  out  of  his  wrongful  act. 

Whkbe  Pbopebtt  is  Taken  or  Converted  by  Mistake,  or  under  a  bona 
fdt  belief  of  right,  the  doctrine  of  tho  better  considered  cases  is  that  the  de- 
fendant is  liable  in  trover  only  for  its  value  before  he  has  bestowed  any  labor 
or  expense  upon  it^  or  that  ho  is  to  be  allowed  a  deduction  for  such  labor  and 
expense,  if  the  enhanced  value  is  made  the  measure  of  damages,  the  latter 
rale  being  preferred. 

This  rule  has  been  frequently  applied,  to  a  greater  or  less  extent,  in  cases 
where  coal  or  ore  has  been  taken  by  mistake,  or  under  a  claim  of  right  from 
another's  mine.  A  leading  English  case  on  this  point  is  a  iim  prius  de- 
cision by  Parke,  B.,  in  Wood  v.  Morewood,  3  Q.  B.  (Ad.  &  El.  N.  S.)  440,  in 
aoila.  That  case,  it  appears,  was  an  action  for  an  injury  to  the  plaintiffs  re- 
version in  certain  closes  by  making  holes  and  excavations,  and  getting  coals, 
with  a  count  in  trover  for  coals.  The  defendant  had .  taken  the  coals  bona 
fde^  sapposing  the  land  was  his  own  under  a  purchase  from  Sir  John  Zouch. 
Fsrke,  B.,  told  the  jury  that  "  if  they  found  for  the  plaintiff,  they  were  to 
determine  what  damages  should  be  given;  that  if  there  was  fraud  or  negli- 
gence on  the  part  of  the  defendant,  they  might  give  as  damages  under  the 
connt  in  trover,  the  value  of  the  coals  at  the  time  they  first  became  chattels, 
on  the  principle  laid  down  in  Martin  v.  Porter;  but  if  they  thought  that  the 
defendant  was  not  guilty  of  kaud  or  negligence,  but  acted  fairly  and  honestly 
in  the  fnll  belief  that  he  had  a  right  to  do  what  he  did,  they  might  give  the 
fair  value  of  the  coals  as  if  the  coal  fields  had  been  purchased  from  the 
plaintiff." 

The  case  of  Martin  v.  Porter ,  referred  to  by  Parke,  B.,  is  reported  in  5 
Mee.  &  W.  351,  and  is  also  a  leading  one.  That  was  an  action  of  trespass 
agsinst  the  defendant  for  mining  into  the  plaintiff's  land  and  taking  his  coal. 
The  measure  of  damages  there  adopted  was  the  sale  price  at  the  mouth  of 
the  coal-pit,  less  the  expense  of  getting  the  coal  there,  without  any  deduction 
for  tnining  it.  The  case  itself  does  not  distinctly  show  whether  the  trespass 
was  willful  or  not.  tk  the  subsequent  case  of  WHd  v.  HoUf  9  Mee.  k  W. 
672,  it  appears,  however,  from  a  remark  of  Parke,  B.,  that  the  ground  of  de- 
cision, in  Martin  v.  Porter,  was  that  the  defendant  was  a  willful  wrong-doer. 
The  same  measure  of  damages  was  adopted,  on  the  same  ground,  in  Wild  v. 
BoUy  9  Mee.  &  W.  672,  whero  Parke,  B.,  says  that  the  rule  is  "a  very  salu- 
tary one,  because  the  parties  mast  know,  or  at  least  they  may  know,  by 
proper  dialing,  that  they  were  trespassers  on  their  neighbor's  property." 
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The  same  rule  was  a^in  adopted  by  Lord  Denznan,  C.  J.,  in  Morffnn  ▼-. 
Powell,  3  Q.  B.  (Ad.  &  EL  N.  S.)  278,  which  was  an  action  of  trespass  for 
'  *  breaking  and  entering  the  plaintiff's  coal  mine,  and  digging  and  gettin^^  coal.  ** 
Sir  W.  W.  Follett,  however,  in  his  argument  for  the  defendant,  said  liha^  if 
the  plaintiff  had  brought  trover  for  the  coal  at  the  pit's  mouth,  he  could  ikSLv^ 
recovered  its  value,  without  any  deduction  for  its  transportation  tliitlier. 
Nothing  is  said  in  the  case  last  cited  as  to  whether  it  was  one  of  willfa.1  tres- 
pass or  not.     The  doctrine  of  Wood  v.  Morewood,  3  Q.  B.  (Ad.  &  El.  N.  S.) 
440,  note,  that  any  unintentional  trespasser  is  liable  in  such  a  case  only  for 
the  value  of  the  coal  in  place,  or  for  its  value  at  the  pit's  month,  less  ^he 
cost  of  mining  it  and  transporting  it  thither,  is  approved  and  followed  in 
Hilton  V.  Woods,  L.  K.,  4  Eq.  Cas.  432,  where  a  bill  in  equity  was  filed  for  an 
account  of  coal  taken  from  the  plaintiff^s  mine,  and  yice-Chancellor  TVfalins 
said:  *' There  is  much  difficulty  as  to  the  mode  of  assessing  the  compensa- 
tion to  an  owner  of  coal  which  has  been  improperly  worked  by  the  owner  of 
an  adjoining  mine.     It  is  clear  upon  the  authorities  that  a  different  principio 
is  applicable  when  the  coal  is  taken  inadvertently,  or,  as  in  the  present  case, 
under  a  bona  fide  belief  of  title,  and  when  it  is  taken  fraudulently,  with  fall 
knowledge  on  the  part  of  the  taker  that  he  is  doing  wrong,  or,  in  other  words, 
committing  a  robbery.     In  such  cases  it  may  bo  proper  to  allow  the  strict 
rule  laid  down  in  Martin  v.  Porter,  5  Mee.  &  W.  351,  which  is  to  charge  the 
value  of  coal,  without  allowing  any  of  the  expenses  of  getting  it.     But  in 
cases  where  no  such  ingredients  have  existed,  a  milder  rule  has  been  applied, 
as  in  Mortjan  v.  Powell,  3  Q.  B.  278;  and  Wood  v.  Morewood,  3  Id.  440,  note. 
In  the  latter  case  a  rule  was  adopted  by  Lord  Wensleydale,  which  I  shall 
follow  on  the  present  occasion. "    The  same  rule  was  adopted  also  in  the  case 
of  In  r«  United  Merthyr  Collieries  Co.,  L.  R.,  15  Eq.  Cas.  46;  S.  C,  5  Eng. 
B«p.  (Moak's  ed.)  707,  and  there  being  no  fraud  suggested,  a  trespasser  who 
had  worked  into  a  mine  adjoining  his  own,  and  taken  coal,  was  treated  as  a 
purchaser  at  the  pit's  mouth,  and  held  liable  for  its  value  there,  less  the  cost 
of  mining  and  transportation,  so  as  to  put  tho  owner  in  the  same  position  as 
if  he  himself  had  severed  and  raised  the  coal. 

The  doctrine  of  Wood  v.  Morewood  has  been  approved  and  applied  also  in 
substance  in  several  cases  of  tho  same  kind  in  the  United  States.  In  Forsifth 
V.  Wells,  41  Pa.  St.  291,  it  appeared  that  the  defendant,  whose  land  adjoined 
the  plaintiff's,  had,  by  mistake,  dug  coal  in  his  drift  beyond  the  dividing  line, 
and  it  was  held  that  he  was  liable  in  trover  only  for  the  value  of  the  coal  in 
place,  together  with  damages  for  such  injury  to  the  land  as  the  mining  had 
caused.     Lowrie,  C.  J.,  states  the  doctrine  thus: 

''Where  the  defendant's  conduct,  measured  by  the  standard  of  ordinary 
morality  and  care,  which  is  the  standard  of  the  law,  is  not  chargeable  wiUi 
fraud,  violence,  or  willful  negligence  or  wrong,  the  value  of  the  property 
taken  and  converted  is  the  measure  of  just  compensation.  If  raw  material 
has,  after  appropriation  and  without  such  wrong,  been  changed  by  manufac- 
ture into  a  new  species  of  property,  as  grain  into  whisky,  grapes  into  wine, 
furs  into  hats,  hides  into  leather,  or  trees  into  lumber,  tho  law  either  refuses 
the  action  of  trover  for  the  new  article,  or  limits  the  i^covery  td  the  value  of 
the  original  article:  6  Hill,  425,  and  note;  21  Barb.  92;  23  Conn.  523:«e8Me. 
174. 

'*  Where  there  is  no  wrongful  purpose  or  wrongful  negligence  in  the  defend- 
ant, compensation  for  the  real  injury  done  is  the  purpose  of  all  remedies;  and 
so  long  as  wo  bear  tliis  in  mind,  we  shall  have  but  little  difficulty  in  manag- 
ing the  forms  of  actions  so  as  to  secure  a  fair  result  If  the  defendant  in  thii 
case  was  guilty  of  no  intentional  wrong,  he  ought  not  to  have  been  charged 
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with  the  Yalae  of  the  coal  after  he  had  been  at  the  expense  of  mining  it;  bat 
only  with  its  value  in  jrlaee^  and  with  sach  other  damage  to  the  land  as  his 
mining  may  have  caused." 

The  value  of  ore  iti  place,  which  had  been  t.'^ken  and  appropriated  by  one 
tenant  in  common,  was  held  to  be  the  proper  basis  of  account  between  him 
and  his  co-tenant,  there  being  no  wrong,  intentional  or  otherwise,  in  the  tak* 
ing:  Co!e.maii*s  Appeal,  62  Pa,  St.  253,  278;  Clowserv.  Joplin  Mining  Co.,  4 
Dill.  C.  C.  469,  note.  In  Waters  v.  Stevenson,  13  Nev.  157;  S.  C,  29  Am. 
Bep.  293;  6  Id.  498,  commented  on  in  7  Cent.  L.  J.  301,  it  was  held,  also,  on 
a  full  review  of  the  cases,  that  an  unintentional  trespasser,  taking  ore  from 
another's  mine,  should  be  allowed  the  necessary  cost  of  mining  it.  In  Goiter 
V.  Fft/,  30  Cal.  481,  which  was  trespass  for  taking  gold-bearing  earth  from  the 
plainti^s  mine,  it  apx)eared  that  the  trespass  was  unintentional,  and  it  was 
held  that  the  measure  of  damages  was  the  value  of  the  gold  less  the  cost  of 
digging  and  separation.  The  decision  prof essed  to  follow  Mat/e  v.  Tappen, 
23  CoL  306,  which  was  an  action  of  the  same  kind,  based  on  similar  facts,  but 
the  rule  laid  down  in  the  latter  case  was  not  the  same  as  in  the  former.  In 
J/a//«  v.  Yappen,  it  seems  to  have  been  held  that  the  cost  of  separation  only 
should  be  deducted  from  the  value  of  the  gold.  Crocker,  J.,  said,  however, 
that  if  the  action  had  been  trover,  after  a  demand,  the  value  of  the  gold 
would  have  been  the  measure  of  damages. 

On  tho  other  hand  the  rule  of  damages  in  Illinois  in  cases  of  taking  coal  by 
mistake  from  another's  mine,  is  the  value  of  the  coal  at  the  pit's  mouth,  less  the 
cost  of  transportation,  but  with  no  deduction  for  the  mining,  whether  the  action 
be  trespasser  trover:  Robertson  v.  Jones,  71  HI.  405;  McLean  County  Coal  Co,  v. 
Long,  81  Id.  359;  Illinois  etc,  i?.  i?.  and  Coal  Co.  v.  Ogle,  82  Id.  627;  S.  C, 
25  Am.  Repi  342;  McLean  County  Coal  Co.  v.  Lennon,  91  111.  661;  S.  C,  9 
Cent.  L.  J.  296.  The  case  of  Illinois  etc.  R.  R.  and  Coal  Co.  v.  Oyk,  82  HL 
627;  S.  C,  25  Am.  Hep.  342,  is  a  valuable  one  on  this  point.  It  approves 
Martin  v.  Porter,  6  Mee.  &  W.  351,  and  Morgan  v.  Powell,  3  Q.  B.  (Ad.  & 
EL  N.  S.)  278;  S.  C,  43  Eng.  Com.  L.  734,  and  disapproves  Wood  v.  More- 
wood,  3  Q.  B.  (Ad.  &  El.  N.  S.)  440,  note;  S.  C,  43  Eng.  Com.  L.  810.  In 
Barton  Coal  Co.  v.  Cox,  39  Md.  1;  S.  C,  17  Am.  Rep.  625,  the  action  wa« 
trespass  for  taking  coal  from  the  plaintiff's  mine;  it  was  held  that  the  measure 
of  damajves  was  the  value  of  the  coal  at  tho  moment  of  separation,  without 
any  deduction  for  the  cost  of  mining.  It  does  not  appear  very  clearly  from 
tho  report  whether  the  taking  was  in  good  faith  or  not.  Bowie,  J.,  said: 
"  There  are  two  standards  or  measures  of  damages  to  property,  the  one  the 
severe,  the  other  the  lenient,  which,  according  to  some  of  the  authorities,  de- 
pend upon  the  intention  or  mala  Jides  of  the  defendant,  and,  according  to 
others,  upon  the  form  of  the  action."  Further  on  in  his  opinion  he  remarked: 
"  If  this  were  an  action  of  trover,  the  plaintiff,  according  to  the  authorities, 
might  recover  the  enhanced  value,  and  is  not  confined  to  the  value  of  the 
material,  either  at  the  place  of  taking  or  of  manufacture:  2  Greenl.  Ev.,  sec 
276;  GreenfieUl  Rank  v.  Leavitt,  17  Pick.  3;  Raker  v.  Wheeler,  8  Wend.  605; 
Rice  V.  IloUenheek,  19  Barb.  064." 

The  application  of  the  same  rule  was  invoked  in  Kiev  v.  Patterson,  41  Fa. 
St.  357,  where  the  defendant  had  leased  certain  land  from  the  plaintiff  for 
salt-wells.  In  which  petroleum  arose,  and  was  separated  from  the  salt  by  the 
defendant,  and  converted  to  his  own  use.  On  a  bdl  for  an  account  it  was 
claimed  that  the  defendant  was  entitled  to  a  deduction  from  the  value  of  the 
petroleum  for  the  labor  and  expense  of  getting  tho  petroleum,  but  it  was 
held  that  the  proper  measure  or  basis  of  account  was  the  value  at  the  instant 
of  separation  from  the  freehold,  without  any  deduction,  because  the  labor 
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and  expense  were  really  bestowed  in  getting  the  salt.     In  Ilerdic  v.  Taung^ 
55  Pa.  St.  176,  which  was  replevin  for  logs  cut  by  mistake  on  the  plaintaflTa 
land,  and  transported  to  a  boom,  it  was  held  that  the  measure  of  damageo* 
where  a  delivery  could  not  be  had,  was  the  value  of  the  logs  in  the  boom« 
less  the  cost  of  cutting  and  transportation.     It  is  not  surprising  however, 
we  may  remark  in  passing,  that  some  courts  have  been  unwilling  to  allo'vr  a 
dedudtiou  for  the  labor  and  expense  of  severance,  even  in  favor  of  an  nziiii- 
tentional  trespasser,  whether  the  property  be  timber,  coal,  or  ore.     With 
respect  to  the  realty,  the  severance  is  the  very  wrong  complained  of,  and.  it 
is  a  contradiction  of  terms  to  say  that  the  plaintiff  may  sue  for  it  as  a  tres- 
pass and  legal  injury,  and  at  the  same  time  that  he  must  allow  compensation 
for  it,  in  a  reduction  of  his  damages,  as  being  a  benefit  to  his  property.     On 
the  other  hand,  regarding  the  property  as  a  chattel,  we  are  met  by  the  diffi- 
culty that  it  did  not  exist  as  such  until  after  the  severance,  so  that,  speak- 
ing logically,  it  could  not  be  said  to  be  enhanced  in  value  as  a  chattel  by  sach 
severance.     There  does  not  seem  to  be  the  same  difficulty  in  the  allowance 
of  a  deduction  for  expense  or  labor  bestowed  in  transportation  or  otherwise 
upon  the  chattel  after  it  has  come  into  existence,  whereby  its  value  has  been 
increased.    Those  cases,  therefore,  which  permit  deductions  only  for  labor 
or  expense  of  this  latter  kind,  where  timber,  coal,  or  ore  is  severed  from  the 
plaintiflTs  land,  and  converted  to  the  taker's  use  by  mistake  or  under  a  bona 
fide  belief  of  right,  may  perhaps  be  regarded  as  holding  the  better  rule. 

In  Bennett  v.  Thompson^  13  Ired.  146,  the  action  was  trespass,  for  cutting 
and  removing  trees  from  the  plaintiff's  land,  and  there  being  a  dispute  as  to 
the  boundary,  and  evidence  showing  that  the  act  was  not  a  willful  wrong; 
the  court  adopted  the  rule  of  Martin  v.  Porter,  5  Mee.  &  W.  351;  and 
Morgan  v.  Potcell,  3  Q.  B.  (Ad.  &  EL  N.  S.),  278,  refusing  to  give  the  plaintiff 
the  value  of  the  timber  as  enhanced  by  transportation,  holding  the  measoie 
of  damages  to  be  the  value  when  the  trees  were  severed,  though  it  was  dis- 
tinctly stated  that  tlie  rule  would  not  apply  if  there  were  "any  circum- 
stances of  aggravation."  The  rule  adopted  here,  it  will  be  perceived,  was 
exactly  the  same  as  in  Cuahing  v.  Longfellow,  26  Me.'  306,  and  Moody  v. 
Whitney y  3d  Id.  174,  elsewhere  referred  to,  though  the  latter  were  cases  of 
willful  wrong.  In  IliU  v.  Canfield,  56  Pa.  St.  454,  where  trover  was  brought 
for  timber  converted  at  Pittsbuigh,  and  sold  at  Cincinnati,  the  price  being 
enhanced  by  the  transportation,  it  was  held  error  to  receive  evidence  of  tho 
market  value  at  the  latter  place,  though  the  court  intimate  that  the  rule 
might  be  different  if  there  were  any  circumstances  of  fraud,  violence,  out- 
rage, or  willful  wrong. 

A  recent  and  valuable  case  on  this  point  is  Winchester  v.  Craig,  33  Mich. 
205,  an  action  of  trover  for  logs  cut  by  the  defendants,  by  their  servant,  on 
the  plaintiff's  land  by  mistake.  The  defendants  shipped  the  logs  to  Toledo, 
in  Ohio,  and  sold  them  for  twelve  dollars  a  thousand.  The  value  of  them 
while  standing  was  one  dollar  and  fifty  cents,  the  cost  of  cutting,  fifty  cents, 
hauling,  five  dollars,  booming  and  rafting,  three  dollars  and  thirty-seven 
and  a  half  cents.  The  court  held  that  the  measure  of  damages  was  cither 
tho  value  where  the  logs  were  cut,  with  the  profits  which  might  have  been 
derived  from  their  value  in  the  ordinary  market,  or  tho  market  value  at  To- 
ledo, less  the  cost  of  transportation  and  putting  them  in  a  condition  for  sale, 
with  interest  from  the  time  of  conversion.  Cooley,  C.  J.,  concurred  with 
Marston,  J.,  who  delivered  tho  opinion.  Graves,  J.,  concurred  in  the  result. 
Campbell,  J.,  concurred  on  the  ground  that  tho  conversion  was  alleged  to 
have  taken  place  in  Michigan,  which  could  only  apply  to  the  original  taking 
and  removal  of  the  logs.     Marston,  J.,  in  the  course  of  his  opinion  said: 
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**  Passing  for  the  present  the  adjndged  cases,  I  can  see  no  good  reason  or 
principle  why  the  measure  of  damages  in  actions  of  trover  shonld  be  different 
from  that  in  other  actions  aoonding  in  tort;  and  to  hold  that  there  is  such  a 
distinction  is  to  permit  the  form  of  action  rather  than  the  actual  injuiy  com- 
plained of  to  fix  the  damageSb  This  would  be  giving  the  form  of  action  a 
prominence  and  controlling  influence  to  which  it  is  in  no  way  entitledi  and 
would  be  permitting  the  plaintiff,  by  the  adoption  of  a  particular  remedy,  to 
increase  the  damages  at  pleasure,  and  that  to  an  extent  which  would  far  mors 
than  compensate  him  for  the  injury  which  he  sustained,  and  would  also  be  a 
positive  wrong  to  the  defendants.  Such  a  doctrine,  if  carried  out  to  its  log* 
ical  oonclusion  and  applied  to  many  cases  which  might  arise,  would  be  to 
•How  the  plaintiff  damages  so  far  in  excess  of  the  injury  he  sustained,  as  to 
cause  ns  to  doubt  the  wisdom  of  any  rule  which  would  thus  sanction  a  greater 
wrong  in  an  attempt  to  redress  a  lesser. 

*'  Let  ns  suppose,  by  way  of  illustration,  one  or  two  cases  which  might 
easily  arise:  A  party  acting  in  entire  good  faith  enters  upon  the  lands  of  an- 
other by  mistake,  cuts  a  quantity  of  oak  standing  thereon,  and  manufactures 
H  into  sqnare  timber;  this  he  ships  to  Quebec,  where  he  seUs  it  at  a  price 
which,  as  compared  with  the  value  of  the  standing  timber,  renders  the  latter 
insignificant.     Or,  suppose  the  owner,  instead  of  selling  such  timber  at  Que- 
bec, ships  the  same  to  some  European  port,  and  there  sells  it  at  a  still  greater 
advance.     Or,  suppose  by  mistake  he  cuts  a  quantity  of  long  timber  suitable 
lor  masts,  and  forwards  it  to  Tonawanda  or  New  York,  and  there  sells  it. 
How,  in  either  of  these  cases,  would  it  be  just  to  permit  the  owner  of  the 
standing  timber,  in  an  action  of  trover,  to  recover  the  value  at  which  it  was 
sold  ?    Would  the  price  for  which  it  sold  be  the  amount  of  the  actual  damage 
which  he  sustained  from  the  original  cutting?    The  price  which  it  brought 
in  the  market  was  almost  wholly  made  up  of  the  cost  and  expense  of  manu« 
factoring  and  getting  it  there,  no  part  of  which  cost  or  expense  was  borne  by 
the  plaintifiL    Why,  then,  should  the  plaintiff  recover  this  increased  value, 
BO  part  of  which  he  contributed  to  in  any  way  ?    Certainly  not  as  compensa- 
tion for  the  injuiy  sustained  by  him,  because  he  sustained  no  such  injury. 
Hcither  oonid  it  be  for  the  purpose  of  punishing  the  defendants,  because  they 
have  committed  no  act  calling  for  such  a  punishment.    It  can  only  be  placed 
upon  the  arbitrary  ground  that  in  this  form  of  action  the  plaintiff  can  recover 
the  full  value  of  his  property  at  any  place  he  may  find  it,  or  trace  it  to. 

**  Then,  again,  there  is  no  uniformity  in  such  a  rule.  One  man  cuts  tim- 
ber, bnt  does  not  remove  it;  another  cuts  and  removes  it  a  short  distance, 
adding  but  little  to  its  original  value;  while  another  cuts  and  removes  it  a 
long  distance,  increasing  its  value  thereby  an  hundred-fold.  Separate  actions 
are  brought  against  each,  the  plaintiff  in  each  case  claiming  to  recover  the 
▼sine  at  the  place  to  which  the  timber  was  taken.  Now,  it  is  very  evident 
that  although  the  value  of  the  standing  timber  in  each  case  was  the  same,  and 
the  actual  injury  to  the  plaintiff  in  each  case  the  same,  the  verdicts  would 
be  very  different;  and  the  party  who  had  in  good  faith  done  the  most,  and 
spent  the  most  money  in  giving  the  timber  any  real  value,  would  be  punished 
the  greatest.  In  fact,  by  increasing  its  value,  he  would  be  but  innocently  in- 
ereasiDg  to  a  corresponding  amount  what  he  would  have  to  pay  by  way  of 
damages.  In  other  words,  such  a  defendant,  by  his  labor  and  the  means 
which  he  expended  in  bringing  the  property  to  market,  has  given  it  nearly 
all  the  value  it  possesses;  and  when  he  is  sued  and  responds  in  damages  to  the 
amount  of  such  increased  vaTue,  he  has  then  paid  just  twice  the  actual  mar- 
ket value  of  the  property  in  its  improved  condition,  less  the  value  of  the  orig- 
Ax.  Dso.  Vol..  XXIV— 6 
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inal  timber  standing;  once  in  giving  it  its  value,  and  then  paying  for  it  in 
damages  according  to  the  very  value  which  he  gave  it.     *    *    * 

"There  is  another  class  of  cases  where  the  doctrine  which  plaintiff  aeeks  to 
have  applied  would  work  great  injustice:  A  person  honestly  and  in  good  faith 
obtains  possession  of  some  young  animal;  he  may  have  purchased  it  from 
person  supposed  to  have  a  good  title  to  it,  but  who  in  fact  did  not;  or  lie 
have  purchased  it  at  a  judicial  sale,  where,  on  account  of  some  technical  de- 
fect, the  title  did  not  pass;  or  it  may  be  through  a  case  of  mistaken  identity 
he  has  claimed  to  bo  the  owner,  whereas,  in  truth  and  fact  he  was  not.       He 
retains  possession,  feeding  and  taking  care  of  the  animal  until  in  process  of 
time  it  becomes  full-grown  and  immensely  more  valuable.       •      •      •        Xhe 
original  owner,  having  at  length  discovered  his  property,  demands  poeseasiaii, 
which  being  refused,   he  brings  trover  to  recover  the  value.    Kow,    znoet 
assuredly,  in  any  of  these  cases,  the  extent  of  the  injury  which  the  plaintifF 
sustained  would  not  be  the  then  value  of  the  animal.     He  has  not  fed  it» 
taken  care  of  it,  or  run  any  of  the  risks  incidental  to  the  raising  of  stock;    all 
this  has  been  done  by  another.     Why,  then,  should  he  recover  this  incresased 
value  ?    And  why  should  the  result  of  the  labor,  care,  and  ezpenso  of  anotlier 
thus  be  given  to  him  ?    True  it  is  that  the  amount  involved  in  these  cases  is 
not  so  large,  but  the  principle  is  the  same. 

"It  is  sometimes  said  that  the  effect  of  the  view  which  we  have 
would  be  to  compel  a  party  to  sell  and  dispose  of  property  which  he 
to  retain  as  an  investment,  at  what  he  might  consider  an  inadequate  price, 
and  at  a  time  when  he  would  not  have  sold  it     This  may  be  true,  yet  it  is  no 
more  than  what  happens  daily,  and  that  under  circumstances  much  more  ag- 
gravating.    Take  the  case  of  a  willful  trespasser:  he  cuts  the  timber  of  an- 
other into  cord-wood  and  bums  it;  or  he  takes  his  grain  and  feeds  it;  or  cattle 
which  the  owner  prizes  very  highly  and  butchers  them.     In  all  these 
the  owner  has  lost  his  property,  and  the  law  can  not  restore  it;  the  law 
not  do  complete  justice;  it  can  not  fully  and  completely  protect  and  guard 
the  rights  and  feelings  of  others;  it  can  but  approximate  to  it;  and  because 
the  owner  in  this  way  may  be  compelled  to  part  with  his  property,  and  thus 
a  wrong  be  done  him,  it  would  not  improve  matters  to  inflict  a  much  greater 
wrong  upon  another  equally  entitled  to  protection,  in  order  that  the  first  suf- 
ferer might  be  unduly  recompensed  thereby.     The  law  rather  aims,  so  far  as 
possible,  to  protect  the  plainti£^  but  at  the  same  time  it  has  a  due  regard  to 
the  rights  of  the  defendants,  and  it  will  not  inflict  an  undue  or  unjust  pun- 
ishment upon  them,  in  cases  where  they  are  not  deserving  it,  as  a  means  of 
righting  an  injury,  especially  where  it  would  much  more  than  compensate  the 
owner  for  the  injury  which  ho  sustained. 

"In  this  case  each  has  an  interest  in  the  logs;  the  plaintiff  as  assignee  of 
the  original  owner,  the  defendant  by,  in  good  faith,  largely  increasing  their 
value.  Each  should  be  protected  in  his  rights,  and  thus,  as  nearly  as  possi- 
ble, substantial  justice  be  done.  To  allow  plaintiff  to  recover  what  he  here 
seeks  would  be  to  break  down  all  distinction  between  the  willful  and  invol- 
untary trespasser;  a  distinction  which  is  based  upon  sound  legal  principles* 
and  which  is  applied  in  all  other  forms  of  action."  The  learned  judge  fur- 
ther remarks  that  what  lie  has  said  on  this  subject  is  not  to  be  considered  as 
having  any  application  "in  cases  where  the  trespass  or  wrong  complained  of 
was  willful  or  negligent.** 

In  Ward  v.  Carson  River  Wood  Co. ,  13  Nev.  44,  wood  was  taken  from  the 
plaintiff  in  Alpine  county,  in  California,  and  transported  to  Empire  City.  In 
tn)ver  therefor  it  was  held  that  the  conversion  was  at  the  former  place,  and 
that  the  measure  of  damages  was  the  value  there,  and  not  at  Empire  City. 


Jan.  1832.]  Baker  v.  Wheeler.  83 

there  being  nothing  in  the  case  calling  for  special  or  exemplary  damages.     In 
Spietr  V.  Waters,  65  Barb.  227,  the  market  value  of  lamher  at  the  place  of 
eonyeiBion  was  held  also  to  he  the  measure  of  damages.     In  Wet/mouth  v. 
Norih^toetitm  R.  R,  Co,,  17  Wis.  550,  the  defendant,  by  mistake,  took  cer- 
tun  wood  piled  on  his  land  and  caixied  it  to  Janesville,  and  mingled  it  with 
other  wood  so  that  it  could  not  he  identified.     The  owner  demanded  it  and 
then  broQght  trover.     It  appeared  that  the  wood  was  worth  one  dollar  and 
fiftj  cents  per  cord  at  the  place  where  it  was  taken,  while  it  was  woi'th  from 
four  to  five  dollars  per  cord  at  Janesville.     The  court  held  that  the  plaintifif 
ooold  not  recover  the  value  at  Janesville,  but  only  the  value  at  the  time  and 
place  of  the  original  taking,  with  such  increase  as  it  might  have  received 
from  fluctuations  of  the  market  or  other  causes  independent  of  the  acts  of  the 
defendant.     Paine,  J.,  delivering  the  opinion  of  the  court,  laid  considerable 
stress  on  the  fact  that  the  plaintiff  had  himself  elected  a  remedy  which  en- 
titled him  simply  to  indemnity  for  his  actual  loss.     He  held  that  though  the 
owner  might  have  retaken  his  property  with  its  enhanced  value,  yet  if  he 
went  merely  for  damages,  he  was  entitled  only  to  compensation  to  the  extent 
of  his  injury.     Said  he:  "In  determining  the  question  of  recaption,  the  law 
most  either  allow  the  owner  to  retake  the  property,  or  it  must  hold  that  he 
has  lost  his  right  by  the  wrongful  act  of  another.    If  retaken  at  all,  it  must 
be  taken  as  it  is  found,  though  enhanced  iu  value  by  the  trespasser.     It  can 
not  be  restored  to  its  original  condition.     The  law,  therefore,  being  obliged 
to  say  either  that  the  wrong-doer  shall  lose  his  labor,  or  tho  owner  lose  the 
right  to  take  his  property  wherever  he  may  find  it,  very  properly  decides  in 
favor  of  the  latter.     But,  where  the  owner  voluntarily  waives  the  right  to 
reclaim  the  property  itself,  and  sues  for  the  damages,  the  difficulty  of  sep- 
arating the  enhanced  value  from  the  original  value  no  longer  exists.     It  19 
then  entirely  practicable  to  give  the  owner  the  entire  value  that  was  taken 
from  him,  which  certainly  seems  to  be  all  that  natural  justice  requires,  with- 
out adding  to  it  such  value  as  the  property  may  have  afterwards  acquired 
from  the  labor  of  the  defendant.     *    *    *    Xhe  value  of  the  property  at  the 
moment  of  conversion,  with  such  increase  as  it  may  have  received  from  fluc- 
tuations of  the  market,  or  other  causes  independent  of  the  acts  of  the  de- 
fendant, should  be  the  measure  of  damages.  **    He  further  said  that  this  being 
a  case  of  mistake,  it  was  not  required  that  the  court  should  lay  down  a  rule 
applicable  to  a  different  state  of  facts.     He  added,  however,  that  in  his 
opinion  it  was  immaterial  whether  the  property  was  taken  by  mistake  or  in- 
tentionally, unless  the  taking  was  of  such  a  character  as  to  make  the  doc- 
trine of  exemplary  damages  applicable,  inasmuch  as  the  loss  to  the  owner 
was  the  same  in  either  case.     This  dictum  was  made  the  rule  of  decision  in 
Single  v.  Schneider,  30  Wis.  570,  referred  to  and  commented  on  in  another 
part  of  this  note. 

The  doctrine  of  bare  compensation,  as  against  an  unintentional  wrong-doer, 
was  applied  as  the  measure  of  damages  also  in  Hyde  v.  Cooksofi,  21  Barb.  92, 
where  it  appeared  that  the  plaintiff  had  delivered  certain  hides  to  one  Osbom 
to  be  tanned.  Osbom,  having  partly  tanned  the  hides,  failed,  and  assigned 
his  property  to  the  defendants,  who  took  possession  of  tho  hides  and  refused 
to  deliver  them  to  the  plaintiff  on  demand.  The  plaintiff  brought  trover,  and 
it  was  held  that  he  could  not  recover  the  enhanced  value  of  the  hides,  but 
that  the  measure  of  damages  should  be  the  money  paid  by  the  plaintiff,  to- 
gether with  commissions,  etc.,  so  as  to  put  him  in  tho  same  position  as  if  the 
oootract  had  been  fulfilled,  and  Baker  v.  Wheeler  was  cited  as  an  authority 
for  the  distinction  to  be  observed  in  such  cases  between  voluntary  and  invol- 
vntazy  wrong-doen.    So  in  the  early  English  case  of  Oreen  v.  Farmer^  4 
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Burr.  2214,  where  goods  were  sent  to  a  dyer,  and  he  undertook  to  hold  tiiem 
under  the  impression  that  he  had  a  lien  on  them,  it  was  held,  in  an  action  of 
trover  against  him,  that  the  owner  could  recover  only  their  value  in  a  'vrfaito 
state.     So  in  Dresser  Manvfacturing  Co,  v.  WatersLon,  3  Mete.  9,  it  appeared 
that  the  plaintiff  had  furnished  certain  cloth  to  a  printing  company  to  l>e 
printed,  the  title  to  remain  in  him.     After  printing  the  cloth  the  company 
consigned  it  to  the  defendants,  who,  supposing  it  to  belong  to  them,  made 
certain  advances,  and  refused  to  deliver  it  to  the  plaintiff  on  demand.     This 
was  held  a  conversion,  but  bare  compensation  was  made  the  rule  of  damagee^ 
and  the  plaintiff  was  permitted  to  recover  only  the  value  of  the  cloth  before 
it  was  printed.     Where  wool  and  yam  were  delivered  by  the  plaintiff  to  one 
Obcrhofer  to  be  manufactured  into  cloth,  the  title  to  remain  in  the  plaintiE^ 
and  Obcrhofer,  after  partly  manufacturing  the  cloth,  became  bankrupt^  and 
the  defendants,  as  his  assignees,  took  possession  and  finished  the  cloth  and 
sold  it,  notwithstanding  a  previous  demand  by  the  plaintiff,  it  was  held,  in 
trover  against  them,  that  the  measure  of  damages  was  the  avails  of  the  doth 
loss  the  value  of  the  materials  furnished  by  the  bankrupt  and  his  assigneee, 
and  the  expense  of  manufacture:  Ahoi^  v.  Mason,  14  Blatchf.  405.    Shipman, 
J.,  cited  Baker  v.  Wheeler  as  holding  the  proper  rule  in  cases  of  willful  wron^ 
but  said  that  it  was  not  applicable  to  the  facts  before  him,  because  there  was 
an  absence  of  wrongful  intent,  and  also  because  the  plaintiff  did  not  ask  it. 

It  will  be  noticed  that  in  the  four  cases  last  referred  to,  JTyde  v.  Cookaon^ 
21  Barb.  92;  Green  v.  Farmer,  4  Burr.  2214;  Dresser  Manvfacturing  Co,  t. 
Water ston,  3  Mete.  9;  and  A  bom  v.  Mason,  14  Blatch.  405,  the  labor  and  ex- 
pense by  which  the  enhanced  value  was  given  to  the  property  was  bestowed 
either  wholly  or  partly  under  a  positive  contract  with  the  owner.  So  far,  at 
least,  there  can  be  no  question  as  to  the  justice  and  propriety  of  a  rule  of 
damages  which  would  allow  a  deduction  for  such  labor  and  expense.  The 
subsequent  conversion  certainly  would  not  give  the  owner  of  the  property  a 
right  to  appropriate  without  compensation  an  enhancement  of  value  which  he 
had  expressly  authorized,  and  for  which  he  had  agreed  to  pay.  In  Swi/t  v. 
Barnum,  23  Conn.  523,  a  case  somewhat  similar  to  these  in  this  respect^  it 
appeared  that  the  plaintiff  had  delivered  certain  hat-bodies  and  fur  to  a 
manufacturer,  to  be  made  into  hats.  After  they  were  nearly  all  finished  the 
defendant,  as  sheriff,  seized  them  on  an  attachment  against  the  manufacturer. 
The  plaintiff  tendered  to  the  defendant  a  certain  sum  for  the  labor,  expenaes, 
etc.,  of  the  manufacturer,  and  demanded  the  hats.  The  defendant  accepted 
the  money  but  refused  to  deliver  the  hats,  and  the  plaintiff  brought  trover. 
Tlie  court  decided  that  the  proper  measure  of  damages  was  not  the  full  value  * 
of  the  hats,  but  the  value  of  the  hat-bodies  and  fur,  together  with  the  sum 
paid  to  the  defendant,  and  interest.  In  this  case  also  the  enhanced  value 
was  bestowed  under  a  contract  with  the  plaintiff. 

In  Reul  V.  Fairbanks,  13  Com.  R  (4  J.  Scott)  G92,  the  action  was  trover  for  a 
elup,  of  which  the  defendants  had  got  possession  in  an  unfinished  state  through 
a  transfer  bona  fide  on  their  part,  it  seems,  from  the  builders,  and  had  finished 
it  after  being  notified  of  the  plaintiffs  title,  and  the  court  held  that  tho  proper 
irio<leof  ascertaining  the  damages  would  be  to  consider  what  would  have  been 
the  value  of  the  vessel  if  completed  according  to  tho  contract  between  the 
plaintiff  and  the  builders,  and  to  deduct  what  would  necessarily  have  been 
laid  out  in  completing  her.  Here,  also,  it  will  be  perceived  that  for  the  ex- 
I>case  and  labor  bestowed  before  the  conversion  the  plaintiff  had  agreed  to 
pay.  As  to  that  bestowed  afterwards,  there  seems  to  have  been  also  an 
arrangement  between  tlio  parties  that  proper  allowance  should  be  made  there* 
for,  i£  the  court  should  find  the  title  to  bo  in  the  plaintiff^ 
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The  cue  of  BueUey  v.  Buckley ^  12  Nov.  423,  was  replevin  for  a  l>and  of 
■beep  and  their  increaae.    There  was  no  evidence  of  improper  motive  or  in* 
tentional  wrong,  and  the  court  held  that  although  as  long  as  identification 
was  possible  the  plaintiff  was  entitled  to  his  property  without  making  any 
compensation  for  its  increase  of  value,  through  the  care  and  labor  of  the  de- 
fendant, yet  if  he  sought  compensation  in  money,  a  different  rule  would  be 
adopted — a  mle  protecting  the  rights  of  both  parties.     It  was  accordingly 
determined  that  the  measure  of  damages  should  be  as  follows:    That  the 
plaintiff  sliovild  recover  the  value  of  the  original  flock  and  its  increase,  less 
the  losses,  with  interest  on  such  value,  and  that  ''from  the  balance  of  the 
value  of  the  entire  flock  and  the  wool  at  the  time  of  the  trial,  if  in  the  pos- 
■esnon  of  tbo  api>ellant  (defendant),  and  if  not,  the  amount  received  therefor 
by  him,  or  the  an^.ount  ho  could  have  received,  tbo  appellant  was  entitled  to 
deduct  his  proper  legitimate  expenses  in  the  care  and  support  of  the  sheep, 
their  shearing,  and  the  disposition  of  the  wool,"  giving  the  residue  to  the 
respondent.     In  Lyhens  Valley  Coal  Co.  v.  Dock,  C2  Pa.  St.  232,  it  was  de- 
cided also  that  where  property  was  not  taken  wrongfully  tho  defendant  was 
entitled,  in  an  action  therefor,  to  a  deduction  from  the  damages  for  tho 
value  of  his  labor  bestowed  thereon. 

IirirocENT  PuBCHASEK. — In  an  article  in  7  Central  Law  Journal,  442,  there 
is  an  interesting  discussion  of  the  rule  of  damages  which  ought  to  be  applied 
in  trover,  as  a^unst  an  innocent  purchaser  from  the  original  taker.     The 
writer  seems  to  hold  to  the  opinion  that  bare  compensation  for  actual  loss 
should  be  made  the  measure  of  indemnity  to  tho  owner  in  such  cases,  and 
that  he  should  not  be  allowed  to  recover  the  value  of  the  properly  as  en- 
lumced  by  the  labor  of  the  wrong-doer,  or  purchaser.    Sucli  was  the  rule 
adopted  in  Railway  Company  v.  IJutchins,  32  Ohio  St.  571;  S.  C,  32  Am. 
EepL  G29;  17  Am.  Law  Reg.  576.     In  that  case  the  defendants  innocently 
purchased  oord>wood  and  railroad  ties  from  thieves,  who  had  manufactured 
the  same  out  of  timber  cut  from  tho  plaintiff's  land,  and  it  was  held  that  the 
plaintiff  could  not  recover  the  value  of  the  property  as  thus  increased  by  the 
labor  of  the  thieves,  but  only  the  value  at  tho  timo  of  tho  taking,  with  in- 
terest.    In  Hochcell  v.  Saunders,  19  Barb.  473,  tho  doctrine  of  tho  principal 
case  is  referred  to  with  approval,  but  there  is  an  intimation  thrown  out  that  a 
Unnafide  purchaser  of  logs  tortiously  taken,  who  should  saw  them  into  lum- 
ber, would  be  entitled  to  tho  lumber,  and  liable  to  the  owner  only  for  the 
value  of  the  logs.     In  Silahury  v.  McCoon,  3  K.  Y.  379,  the  rule  of  damages 
as  against  such  a  purchaser  seems,  in  the  opinion  of  Ruggles,  J.,  to  turn 
upon  the  question  us  to  whether  or  not  the  enhanced  valuo  is  given  by  the 
labor  of  the  wrong-doer  or  that  of  tho  purchaser;  if  the  former,  the  measure 
is  the  enhanced  value,  but  if  the  latter,  it  is  otherwise.    This  would  certainly 
seem  to  be  the  more  reasonable  rule.     If  the  chattel  in  its  improved  state 
bebngs  to  the  owner,  without  any  deduction  or  drawback,  so  long  as  it  re- 
mains in  the  wrong-doer's  hands,  it  is  not  easy  to  see  how  such  owner's  in- 
terest in  it  can  be  diminished  by  a  sale  of  it  to  a  bona  fide  purchaser.     If  he 
can  recover  tho  improved  value  the  moment  before  the  sale,   why  should 
he  recover  less  the  moment  afterwards?    The  only  theoiy  upon  which  such  a 
mle  can  be  based  is,  that  a  thief  or  trespasser,  who  bestows  labor  upon  the 
chattel  which  he  has  tortiously  taken,  acquires  a  property  in  it  which  he  can 
■ell  to  a  bona  fide  purchaser,  although  ho  can  not  himself  retain  it  against  the 
tme  owner.      Of  course,  where  tho  bona  fide  purchaser  has  himself  given  the 
chattel  an  enhanced  value  before  notice  of  the  real  owner's  right,  there  can 
be  DO  just  or  reasonable  objection  to  a  rule  of  damages  which  will  allow  him 
a  deduction  for  the  value  of  his  labor,  etc. 
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Mala  Fides  rathbb  than  Degree  of  Change  the  Test.  —  The  fore- 
going review  of  the  cases  shows  that  the  rule  of  damages  in  trover,  where 
there  has  heen  an  enhancement  of  value  through  the  defendant's  labor  aod. 
expenditure,   depends  rather  upon  the  good  or  bad  faith  of  the  defendaoi 
than  upon  the  degree  of  change  wrought  in  the  property,  so  long  as  there  is 
not  a  complete  destruction  of  the  identity  of  such  property.     Where  a  will- 
ful trespasser  mixes  his  labor  with  another's    property  he   shall  lose  his 
labor  and  not  the  owner  his  property.     And  if  the  property  can  not  be  re- 
covered in  specie  the  measure  of  damages  is  the  improved  value;  for  certainlj 
if  the  original  proprietor  owns  the  improved  chattel  absolutely  and  entirely, 
he  is  entitled  to  its  full  value  against  one  who  converts  it  to  his  own  use.  Mr. 
Mayne's  theory,  that  the  law  gives  the  improved  chattel  to  the  original 
owner  in  such  cases  simply  because  it  can  not  separate  the  property  from  the 
improvement,  but  whero  damages  are  given  in  lieu  thereof,  allows  a  deduc- 
tion to  the  WTong-doer,  because  then  it  can  make  the  separation,  Mayne's 
Law  of  Damages,  208,  seems  to  make  the  owner  and  the  trespasser  in  soiik* 
aense  tenants  in  common  in  the  improved  chattel,  allowing  the  owner,  how- 
ever, the  perpetual  use  of  the  property,  witltout  possibility  of  partition,  so 
long  as  it  remains  in  specie,  but  giving  such  owner  only  tho  value  of  his  sev- 
-eral  interest  where  damages  are  awarded.     If  this  theory  were  correct  it 
would  seem  that  if  tho  owner  Bhould  get  possession  of  tho  improved  chattel 
and  sell  it,  the  trespasser  would,  upon  the  eame  principle,  be  entitled  to  a 
proportion  of  the  price  equal  to  the  value  of  his  labor. 

Wo  are  persuaded  that  the  sounder  and  moro  consistent  rule  is  that  of  the 
principal  case,  that  the  owner  of  property,  **  tortiousti/ taken,  is  entitled  to 
the  enhanced  value  until  it  has  been  so  changed  as  to  alter  tho  title.'*  By 
such  a  rule  the  wrong-doer  is  justly  punished  by  tho  loss  of  his  labor.  On 
the  other  hand,  where  one  innocently  or  through  mistake  annexes  his  labor 
to  another's  property  there  is  manifest  equity  in  a  measure  of  damages  that 
^ves  to  each  his  own,  by  allowing  the  owner  to  recover  only  according  to  the 
value  of  his  property  before  tho  improvement.  Mr.  Justice  Ruggles,  in 
Silsbvry  v.  McCooii,  3  N.  Y.  379,  a  leading  case  on  this  subject,  says:  ''It  is 
an  elementary  principle  in  tho  law  of  all  civilized  communities,  that  no  man 
can  be  deprived  of  his  property,  except  by  his  own  voluntary  act,  or  by 
operation  of  law.  The  thief  who  steals  a  chattel,  or  the  trespasser  who 
takes  it  by  foroe,  acquires  no  title  by  such  wrongful  taking.  The  subsequent 
possession,  by  the  thief  or  the  trespasser,  is  a  continuing  tresjiass;  and  if,  during 
its  continuance,  the  wrong-doer  enhances  the  value  of  the  chattel  by  labor 
and  skill  bestowed  upon  it,  as  by  sailing  logs  into  boards,  splitting  timber 
into  rails,  making  leather  into  shoes,  or  iron  into  bars  or  into  a  tool,  the 
manufactured  article  still  belongs  to  the  owner  of  tho  original  material,  and 
ho  may  retake  it,  or  recover  its  improved  value  in  an  action  for  damages. 
And  if  tho  wrong-doer  sell  the  chattel  to  an  honest  purchaser,  having  no 
notice  of  the  fraud  by  which  it  was  acquired,  the  purchaser  obtains  no  title 
from  the  tresjiasser,  because  the  trespasser  had  none  to  give.  Tho  owner  of 
the  original  material  may  still  retake  it  in  its  improved  state,  or  he  may  re- 
cover its  improved  value.  The  right  to  the  improved  value  in  damages  is  a 
consequence  of  the  continued  ownership.  It  would  bo  absurd  to  say  that  the 
original  owner  may  retake  tho  thing  by  an  action-of  replevin  in  its  improved 
state,  and  yet  that  he  may  not,  if  put  to  his  action  of  trespass  or  trover, 
recover  its  improved  value  in  damages.  Thus  far  it  is  conceded  that  the 
oonmnon  law  agrees  with  the  civil. 

"They  agree  in  another  respect,  to  wit,  that  if  the  chattel,  wrongfully 
taken,  afterwards  came  into  the  hands  of  an  innocent  holder,  who.  believin| 
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hiDiSilf  to  be  the  owner,  converts  the  chattel  into  a  thing  of  different  species, 
■o  that  its  identity  is  destroyed,  the  original  owner  can  not  reclaim  it.  Such 
a  change  is  said  to  be  wrought  when  wheat  is  made  into  bread,  olives  into  oil, 
or  grapes  into  wine.  In  a  case  of  this  kind  the  change  in  the  species  of  the 
chattel  is  not  an  intentional  wrong  to  the  original  owner.  It  is  therefore  re- 
garded as  a  destniction  or  consumption  of  the  original  materials,  and  the 
true  owner  is  not  permitted  to  trace  their  identity  into  the  manufactured 
article,  for  the  purpose  of  appropriating  to  his  own  use  the  labor  and  skill  of 
the  innocent  occupant,  who  wrought  the  change;  but  he  is  put  to  his  action 
for  damages,  as  for  a  thing  consumed,  and  may  recover  its  value  as  it  was 
when  the  conversion  or  consumption  took  place." 

The  learned  judge  further  proceeds  to  show  that  the  rule  of  the  civil  law 
is,  that  »  wrong-doer  acquires  no  title  to  another's  goods,  however  great  the 
change  wrought  in  them  by  his  labor,  so  long  as  the  identity  of  the  materiali 
can  be  traced  by  evidence,  and  after  referring  to  Bella  v.  Lee,  5  Johns.  349  [4 
Am.  Dec  368];  CuHis  v.  Groat,  6  Id.  169;  6  Am.  Dec.  204;  Sn?/der  v.  Vaux, 
2  Bawle,  427  [21  Am.  Dec.  466];  Ryder  v.  Hathaway,  21  Pick.  304,  305;  Win- 
gate  v.  Smith,  7  Shep.  287;  WiUard  v.  Rice,  11  Mete.  493;  2  Kent  Com.  363, 
oondudes  that  this  is  the  rule  in  this  country.  In  accordance  with  this  doc- 
trine he  held  that^  where  a  willful  wrong-doer  converted  another's  com  into 
whisky,  and  the  fact  that  the  whisky  was  produced  from  that  com  could  be 
ahown  by  evidence,  the  whisky  belonged  to  the  owner  of  the  com.  Mr. 
Field  regards  this  as  a  sound  rule:  Field's  Law  of  Damages,  sees.  818,  819. 
See  also  the  note  to  BeUa  v.  Lee,  4  Am.  Dec.  369.  In  Gray  v.  Parker,  38 
Mo.  160,  166,  it  was  held,  citing  the  principal  case,  that  while  a  willful 
wrong-doer  could  not  acquire  title  to  another's  property  by  accession,  how- 
ever great  the  change  wrought  in  it,  an  involuntary  wrong-doer  might  do  so. 
So,  in  Babcock  v.  GUl^  10  Johns.  287,  where  salts  had  been  converted  into 
pearl-ashes,  it  was  held,  as  against  a  mala  fdt  purchaser,  that  the  owner 
oonld  recover  the  full  value.  In  Sleplienson  v.  Little,  10  Mich.  433,  it  was 
decided  that  a  party  fraudulently  mixing  his  own  saw-logs  with  those  of  an- 
other, so  that  they  could  not  be  identified,  lost  all  his  interest  in  them. 

In  Potter  v.  Madre,  74  N.  G.  36,  on  the  other  hand,  it  was  held  that  where 
the  species  of  property  was  so  far  changed  that  it  could  not  be  reduced  to  its 
former  crude  materials,  as  where  a  tree  was  made  into  a  canoe,  its  identity 
was  gone  and  the  owner  could  not  recover  it,  but  must  bring  trover  for  the 
conversion  of  the  tree.  In  that  case,  however,  the  party  seems  to  have  acted 
nnder  a  belief  of  right.  In  Wetherbee  v.  Green,  22  Mich.  311;  S.  C,  7 
Am.  Rep.  6o3,  an  exceedingly  instructive  case,  Mr.  Justice  Cooley,  after  an 
elaborate  review  of  the  cases,  came  to  the  conclusion  that  where  a  party,  act- 
ing in  good  faith,  took  another's  property  and  converted  it  into  a  different 
form,  thus  enhancing  its  value,  the  question  as  to  whether  the  title  was 
changed  was  to  be  determined  rather  by  the  degree  of  difference  in  value  be- 
tween the  new  article  and  the  old,  than  by  the  difference  in  form;  although 
he  conceded  that  the  rule  was  probably  different  with  respect  to  a  willful 
wrong-doer.  In  that  case  it  appeared  that  the  defendant's  conduct  was  char- 
acterized by  good  faith,  and  that  he  had  taken  the  plaintiff's  timber,  worth 
twenty-five  dollars,  and  m&kiufactnred  it  into  hoops,  worth  seven  hundred 
dollars,  and  it  was  held  that  the  title  was  changed  so  that  the  plaintiff  could 
not  maintain  replevin,  but  was  put  to  his  action  for  damages  for  the  conver- 
sion of  the  timber.  In  a  subsequent  case,  hie  Royal  Minintj  Co.  v.  Herlin, 
37  Mich.  332;  S.  C,  26  Am.  Rep.  520,  where  it  appeared  that  one  by  mistake 
cut  cord-wood  on  another's  land,  and  hauled  it  to  a  landing  where  it  was 
seiaed  by  the  owner,  it  was  decided  by  Judge  Cooley,  in  an  action  brought 
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against  the  owner,  that  as  there  had  been  no  substantial  change  of  the  prop- 
erty or  increase  of  valne,  the  owner  was  entitled  to  reclaim  it,  and  was  not 
liable  for  the  value  of  the  labor  bestowed  on  it.     An  extract  from  Jnclj^ 
Cooley's  opinion  in  that  case,  stating  the  doctrine  of  the  courts  as  to  ti^le  by 
accession,  is  given  in  the  note  to  Curtis  v.  CfrocU,  5  Am.  Dec.  206.     The 
on  this  subject  are  reviewed  in  the  note  to  Isle  Royal  Mining  Co.  v. 
26  Am.  Rep.  525.     As  to  the  rule  of  damages  in  trover,  in  actions  bron^lit 
by  the  owner,  it  serms  to  be  wholly  immaterial  in  the  light  of  the  cases  '^tr^ 
have  been  considering  whether  the  change  in  the  property  wrought  by  ao 
involuntary  wrong-doer  is  great  or  small.    In  either  event  he  is  entitled  to^ 
a  deduction  for  the  value  of  his  labor  and  expenditure  in  improving  tiio 
chattel     The  principle  is,  not  that  the  owner  shall  pay  for  labor  even  inno- 
cently bestowed  on  his  property  without  his  consent,  but  that  he  shall  nofe 
recover  the  value  of  such  labor,  but  simply  compensation  for  his  actual  losfl» 
Where,  however,  the  owner  gets  possession  of  the  property  in  its  improved 
state,  and  the  action  is  brought  against  him,  there  seems  to  be  no  way  of 
giving  compensation  for  the  labor  bestowed  without  abolishing  the  distinction 
between  contract  and  tort.    This  was  the  case  presented  in  IsU  Royal  MiMnff 
Co.  V.  Bertin,  supra.    See  the  note  to  WooUey  v.  Carter^  11  Am.  Dec.  526^ 
as  to  the  measure  of  damages  in  trover  generally. 

Thb  Principal  Case  is  Cited,  as  we  have  already  seen,  in  many  of  the 
decisions  referred  to  above.  It  is  cited,  also,  in  the  following  additional 
cases:  In  Drrhy  v.  Oallup,  5  Minn.  138;  Van  RHnsselaer*s  Ez^r  v.  Jtwdt,  5 
Denio,  144;  and  Dana  v.  Fiedler,  1  E.  D.  Smith,  487,  as  to  the  allowance  of 
interest  in  trover;  in  Suydam  v.  Jenkins,  3  Sandf.  628,  to  the  point  that  the 
rule  of  damages  in  trover  is  a  question  of  law;  in  Bird  v.  Morrison,  12  Wis. 
158,  to  the  point  that  there  is  no  partnership  in  realty;  in  Kimbro  v.  Bullitt, 
22  How.  U.  S.  268,  as  to  the  nature  of  partnerships  in  the  use  of  land;  in 
Bradley  v.  Boynton,  22  Me.  291,  and  Aford  v.  Bradeen,  1  Nev.  230^  that 
license  to  cut  timber  given  by  one  co-tenant  of  land  binds  the  other;  in  JTcU- 
hek  V.  Mixer,  16  Col.  578»  to  the  point  that  where  one's  property  is  converted 
he  may  sue  for  its  value  as  on  an  implied  contract  of  sale;  and  in  Pratt  v 
Potter,  27  Barb.  593,  that  an  act  lawful  when  it  was  done  can  not  be  made  » 
trespass  by  relation. 


Hallenbake  t;.  Fish. 

[8  WXKDELL,  647.] 

To  Maintain  Trover  against  an  Inn-keeper  for  goods  intmated  to  him 

by  a  guest,  actual  conversion  must  be  shown. 
Demand  and  Refusal  are  not  Sufficient  to  prove  such  conversion  whero 

the  defendant  has  not,  at  the  time,  possession  or  control  of  the  goods. 
Liabilities  of  a  Common  Carrier  and  Inn-keeper  are  very  similar,  both 

being  liable  for  losses  under  similar  circumstances. 

Ebbob  from  tbe  common  pleas  to  reverse  a  judgment  of  non- 
suit entered  against  tbe  plaintiff  in  error,  as  plaintiff,  in  an 
action  of  trover  appealed  to  that  court  from  a  justice's  court. 
Tbe  action  was  for  a  bridle  and  saddle  intrusted  bj  the  plaintiff 
as  a  guest  at  the  defendant's  inn,  to  the  defendant's  servants. 
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which  could  not  be  found  when  called  for.  A  demand  was 
proTed,  bat  there  was  no  evidence  that  the  goods  were  then  in 
the  defendant's  possession,  or  as  to  what  had  become  of  them. 
A  noDsuit  was  ordered,  the  court  holding  that  trover  would  not 
lie,  and  the  plnintiff  brought  error. 

«/l  Van  Vleck,  for  the  plaintiff  in  error. 

J.  L.  Bronk,  for  the  defendant  in  error. 

By  Court,  Savage,  C.  J.    There  can  be  no  doubt  that  the  de- 
fendant would  be  liable  on  the  facts  presented  in  an  action  on 
the  case  upon  the  custom;  but  if  the  same  rule  is  applicable  in 
an  action  of  trover  against  an  iun-keeper  which  governs  in 
that  action  against  n  common  carrier  or  wharfinger,  then  an 
actual  conversion  must  be  proved.     In  Packard  v.  Getman,  4 
Wend.  613  [21  Am.  Dec.  166],  it  was  decided  that  to  charge  a 
common  carrier  in  an  action  of  trover,  an  actual  conversion 
must  be  proved;  that  in  such  a  case  a  demand  and  refusal  to  do- 
liver  the  goods  is  not  sufficient  evidence  of  a  conversion,  unless 
the  goods  were  in  the  possession  of  the  defendant,  or  under  his 
control  at  the  time  of  the  demand.     If  the  goods  are  stolen  or 
lost  by  accident,  the  carrier  is  not  liable  in  trover;  the  refusal 
to  deliver  on  demand  in  such  case  raises  no  presumption  of 
conversion;  but  the  carrier  is  liable  in  another  action.     The 
liability  of  the  common  carrier  and  inn-keeper  is  very  similar; 
they  are  both  bailees,  and  liable  for  losses  under  similar  cir- 
cumstances; and  the  same  rules  seem  to  be  applicable  to  both 
as  to  the  mode  of  subjecting  them  to  liability;  and  if  so.  trover 
can  not  be  maintained,  though  case  may. 
Judgment  affirmed. 

LiABnjTT  OF  Ikn-kskpebs. — The  snbject  is  examined  in  the  note  to  CltUe 
▼.  Wiffgms,  7  Am.  Dec.  449;  see,  also,  Newwn  v.  Axon^  10  Id.  685;  Towson 
▼.  Havre  de  Grace  Bank,  14  Id.  254,  and  note;  Mason  v.  Tlwmpson,  20  Id. 
471.  In  People  v.  WiOeU,  26  Barb.  81;  S.  C,  15  How.  Pr.  214;  C  Abb.  Pr. 
40^  the  principal  case  is  cited  to  the  point  that  the  groand  of  action  against 
III  inn-keeper  for  a  loss  of  goods,  is  his  negligent  and  therefore  wrongful  con- 
duct, rather  than  failnre  to  perform  his  contract.  In  Wilhins  v.  Earle,  44  N. 
Y.  188,  the  case  is  relied  on  as  authority  for  the  principle  that  trover  will  not 
lie  against  an  inn-keeper  without  an  actual  conversion  of  goods  committed  to 
him.  So  in  Needles  v.  IJounrd,  1  K  D.  Smith,  60,  it  is  cited  as  to  when 
trover  or  replevin  will  not  lie  against  an  inn-keeper.  So  in  Sager  v.  Blain, 
44  K.  Y.  449,  to  the  point  that  generally,  to  maintain  trover,  there  must  be 
ta  actual  conversion,  or  a  refusal  to  deliver  property. 
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Gould  v.  Banks  and  Gould. 

[8  WxNDKu:^  662.] 

Parol  Aobebment  for  the  AssiGNMEirr  of  the  Ck)PY>RiOHT  of  a  book,  in 
oonsideration  of  a  promiBe  to  deliver  a  number  of  copies  of  the  book  to 
the  assignor,  is  valid. 

Mutual  (]!oncurrekt  E^omises  are  sufScient  consideration  for  each  other. 

Transfer  of  an  Interest  in  the  Coft-right  of  a  book  most  be  in  writing. 

Where  Performance  of  an  Agreement  is  to  be  Concurrent  on  both  sides, 
neither  party  can  recover  without  showing  performance,  or  an  offer  to 
perform  on  his  part. 

Plaintiff  having  Agreed  to  Assign  his  Interest  in  a  Coft-rioht  in  con- 
sideration of  a  promise  to  deliver  a  number  of  copies  of  the  book,  csn  not 
recover  for  a  breach  of  such  agreement  without  showing  that  he  has 
made  or  tendered  an  assignment  in  writing. 

Where  Promises  in  a  Contract  are  Independent,  and  performance  is  not 
to  bo  concurrent,  either  party  may  recover  for  a  breach  thereof  without 
showing  performance  on  his  part. 

Offer  to  Deliver  Goods  after  a  Breach  of  the  Contract  to  deliver  them, 
by  which  a  right  of  action  has  accrued  to  the  other  party,  will  not  defeat 
the  action,  whether  already  commenced  or  not. 

Partt  may  Waive  his  Right  of  Action  and  Accept  Peeformakcb  after  a 
breach  of  the  contract. 

Party  Waives  his  Objection  that  a  Tender  is  Made  after  a  Breach  of 
a  contract  to  deliver  goods,  where  he  refuses  to  accept  the  goods  solely 
on  the  ground  that  they  are  not  merchantable. 

Evidence  that  Ooods  Tendered  were  Unmerchantable  is  admissible  in 
rebuttal  of  proof  of  a  tender  in  an  action  for  the  non-delivery  of  sucfa 
goods. 

Law  Implies  that  Books  are  to  be  Printed  in  a  Skillful  and  workman- 
like manner  where  an  agreement  is  made  to  print  and  deliver  a  specified 
number  of  copies. 

Partners  in  a  Copy-right  may  Contract  between  Themselves  for  the 
printing  of  the  book  by  one  of  them  in  a  particular  manner,  and  the  er- 
istence  of  such  partnership  can  not  be  set  up  to  defeat  a  right  of  action 
growing  out  of  the  contract. 

Assumpsit,  the  plaintiff  declaring:  1.  On  a  special  contract 
between  himself  and  the  defendants,  as  owners  in  common  of 
the  copy-right  of  8  and  9  Johnson's  Beports,  the  plaintif! 
owning  one  moiety  and  the  defendants  the  other,  whereby  it 
was  agreed  that  the  plaintiff,  being  possessed  of  certain  anno- 
tations of  8  Johnson,  by  T.  Day,  Esq.,  should  deliver  the  same 
to  the  defendants,  who  should  forthwith  print  one  thousand 
two  hundred  and  fifty  copies  of  the  volume  witli  such  annota- 
tions and  deliver  one  half  thereof  to  the  plaintiff  as  soon  as 
they  were  out  of  the  press;  and  that  the  plaintiff  should  print 
a  like  number  of  9  Johnson's  Reports  with  similar  notes  aa 
soon  as  he  conveniently  could,  after  procuring  the  notes  from 
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Mr.  Day,  and  should  deliver  one  half  thereof  to  the  defendants 
as  soon  as  they  were  out  of  the  press.     The  declaration  averred 
the  delivery  to  the  defendants  hy  the  plaintiff,  of  Mr.  Day's 
notes  to  the  eighth  volume,  and  the  printing  of  the  one  thou- 
sand two  hundred  and  fifty  copies  hy  them,  hut  that  the  de- 
fendants wholly   refused   to  deliver  one  half  thereof  to  the 
plaintiff.     2.  On  a  special  contract  hetween  the  plaintiff  and 
defendants   aa    owners  in  common  (the  plaintiff  owning  one 
moiety  and  the  defendants  the  other)  of  the  copy-right  of  cer- 
tain notes  to  Phillips  on  Evidence,  wherehy  it  was  agreed  that 
the  plaintiff  should  grant  to  the  defendants  the  privilege  of 
printing  a  second  edition  of  said  work  on  their  own  account, 
and  that  in  consideration  thereof  the  defendants  should  deUver 
one  hundred  bound  copies  of  the  same  to  the  plaintiff  as  soon 
as  possible  after  printing.     The  plaintiff  averred  that  he  did 
accordingly  relinquish  to  the  defendants  his  interest  in  the  said 
copy-righty  so  far  as  respected  the  printing  and  publishing  of 
BacheditioUy  and  that  the  defendants  had  enjoyed  the  privilege 
of  printing  the  same  on  their  own  account,  and  had  printed  the 
same,  but  bad  wholly  refused  to  deliver  one  hundred  copies  to 
the  plaintiff.     Plea,  the  general  issue,  with  notice  of  special 
matter  to  be  given  in  evidence. 

At  the  trial  at  the  circuit  both  contracts  were  proved.  The 
plaintiff  also  proved  his  delivery  of  Mr.  Day's  notes  to  8 
Johnson  to  the  defendants,  the  printing  of  the  books,  and  a 
demand  and  refusal  to  deliver  to  the  plaintiff  one  half  thereof. 
It  appeared  that  six  months  after  the  publication  six  hundred 
and  twenty-five  copies  were  tendered  to  the  plaintiff,  who 
xefused  to  accept  them  because  they  were  unmerchantahle. 
The  plaintiff  asked  the  witness  who  testified  to  this,  in  what 
tQspect  the  books  were  unmerchantable,  hut  the  judge  rejected 
the  evidence  as  inadmissible  under  the  pleadings.  Evidence 
of  the  market  price  of  the  books  was  given.  The  printing  of 
(he  second  edition  of  Phillips  on  Evidence  was  also  proved, 
and  the  refusal  of  the  defendants  to  deliver  any  more  than 
thirty  copies  which  the  plaintiff  had  received.  After  proof  of 
the  market  price  of  the  books,  evidence  as  to  the  damage  sus- 
tained by  the  non-delivery  was  rejected  because  special  damages 
were  not  claimed.  A  nonsuit  was  ordered  by  the  judge,  be- 
cause, in  his  opinion,  the  tender  of  the  six  hundred  and  twenty- 
five  copies  of  8  Johnson  was  a  bar  to  a  recovery  on  that 
contract,  and  because  the  contract  concerning  Phillips  on  Evi* 
dfcnce  was  without  consideration,  it  not  having  been  proved 
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that  the  assignment  of  the  plaintiff's  interest  in  the  copy-zd^lit 
was  in  writing.  Motion  to  set  aside  the  nonsuit  and  for  a  new 
trial. 

H.  W,  Warner^  for  the  plaintiff. 

G.  Baldwin,  for  the  defendants. 

By  Coart,  Nel^n,  J.     The  idea  that  the  agreement  in  r^ela«- 
tion  to  the  edition  of  Phillips'  Evidence  was  void  for  want   of 
consideration,  is  certainly  erroneous.     There  is  nothing  in  tJie 
subject-matter  of  that  agreement  requiring  it  to  be  in  writing'. 
The  promise  of  the  plaintiff  was  a  good  consideration  for  tlie 
promise  of  the  defendants.     It  is  a  case  of  mutual  concurrent 
promise  binding  upon  both  parties:   1  Chit.  298.     That  the 
transfer  of  the  plaintiff's  interest  in  the  copy-right,  which  is  ibe 
consideration  for  the  performance  of  the  defendants'  promise, 
must  be  in  writing  to  be  valid  and  operative,  is  true,  but  this 
only  concerns  the  manner  of  the  performance  of  the  promise  on 
the  part  of  the  plaintiff;  he  may  bind  himself  by  parol  to  make 
such  an  assignment,  as  was  done  in  this  case,  notwithstand- 
ing anything  in  the  act  of  congress  to  the  contrary:  1  Laws 
XT.  S.  118.     This  is  not  like  an  agreement  within  the  statute  of 
frauds,  which  is  itself  void  unless  in  writing.     It  is  equally 
clear  to  me,  and  this  may  be  what  the  circuit  judge  meant,  to 
entitle  the  plaintiff  to  recover  for  the  breach  of  the  agreement 
in  this  case,  he  must  first  show  a  performance  on  his  part,  or 
that  which  is  equivalent.     The  performance  of  the  conditions 
or  considerations  in  the  agreement  were  concurrent  acts,  and 
neither  party  could  sustain  a  suit  for  a  breach,  without  showing 
performnance  on  his  part,  or  an  offer  to  perform;  this  is  the 
obvious  intent  of  the  parties  to  be  derived  from  a  fair  construc- 
tion of  the  terms  of  the  agreement  as  proved.     The  defendants 
agreed  to  give  one  hundred  copies  when  piinted,  or  in  consid- 
eration of  the  plaintiff's  interest  in  the  copy-right.   The  pleader 
so  understood  the  contract,  and  has  accordingly  averred  per- 
formance on  the  part  of  the  plaintiff.     There  is,  I  think,  a  vari- 
ance between  both  counts  upon  this  agreement  and  the  proof 
in  support  of  them.     The  plaintiff  sets  out  that  it  was  agreed 
that  he  should  grant  to  the  defendants  the  privilege  of  printing 
an  edition  of  Phillips'  Evidence,  etc. ;  and  then  avers  that  he 
did  relinquish  to  them  his  interest  in  the  said  copy-right,  so  far  aa 
respected  the  printing  and  publishing  such  edition,  etc.     Now, 
according  to  the  proof,  it  is  quite  clear  to  my  mind,  that  the 
one  hundred  copies  were  the  consideration  for  the  entire  inter* 
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est  of  the  plaintiff  in  the  copy-right;  thii<  objection  was  taken 
on  the  argument  of  the  case,  but  not  at  the  trial,  and  therefore 
can  not  now  be  consiilered,  for,  if  taken  at  the  trial,  it  is  x^oesi- 
ble  it  might  have  been  obviated.  For  the  purpose  of  this  de* 
cision,  so  far  as  this  question  is  concerned,  the  pleadings  are 
not  to  be  taken  into  consideration.  The  assignment  of  the 
copy-right  being  a  precedent  performance,  and  being  so  averred 
in  tbe  declaration,  it  was  necessary  for  the  plaintiff  to  show 
affirmatively  that  he  had  assigned,  or  done  that  which  was  equiv- 
alent to  an  assignment,  before  he  could  sustain  an  action 
against  the  defendants  for  a  breach  of  the  agreement  on  their 
part;  and  as  a  transfer  of  the  copy-right,  under  the  act  of  con- 
gress, by  an  author  or  proprietor,  must  be  in  writing  to  pass 
any  interest,  the  assignment  which  ought  to  have  been  made  oi 
tendered,  should  have  been  in  writing:  Laws  XT.  S.,  vol.  1,  p. 
118,  sec.  2;  4  Camp.  8;  3  Mau.  &  Sel.  7;  12  Com.  L.  B.  258. 
For  these  reasons  I  think  the  plaintiff  can  not  recover  upon  thia 
agreement  as  the  facts  stand,  and  the  nonsuit  is  right,  though 
tbe  ground  upon  which  it  was  placed  by  the  judge  is  not  strictly 
correct. 

From  an  examination  of  the  evidence,  as  to  the  contract  to 
print  and  exchange  the  eighth  and  ninth  volumes  of  Johnson's 
Beports,  it  is  obvious  that  the  promises  are  independent,  and 
consequently  either  party  may  recover  damages  for  an  injury 
arising  from  a  breach  of  them,  without  showing  a  performance 
on  hia  part.  A  part  of  the  consideration  of  the  plaintiff  was 
executed  at  the  time,  to  wit,  the  delivery  of  Day's  notes:  7 
Johns.  249;  1  Chit.  314.  Tbe  defendants  were  immediately  to 
proceed  and  print  the  eighth  volume,  and,  as  soon  as  printed, 
to  deliver  to  the  plaintiff  one  half  of  the  edition;  and  the  ninth 
volume,  which  was  to  be  given  in  exchange,  and  in  considera- 
tion therefor,  was  not  to  be  printed  until  the  plaintiff  could 
procure  Day's  notes  to  that  volume,  and  when  these  could  be 
procured  was  uncertain.  It  could  not,  therefore,  have  been  in- 
tended by  the  parties  that  the  delivery  of  the  respective  editions 
of  tbe  eighth  and  ninth  volumes  should  be  concurrent  acts. 
The  terms  of  the  contract  imply  that  the  eighth  volume  was 
first  to  be  printed  by  the  defendants,  and  they  agreed  to  deliver 
to  the  plaintiff  his  moiety  as  soon  as  printed.  The  printing  of 
the  ninth  volume,  and  the  delivery  of  the  half  of  that  edition  to 
tbe  defendants  according  to  the  agreement,  therefore,  have 
nothing  to  do  with  this  case. 
Upon  tbe  demand  of  the  plaintiff  of  his  share  of  the  edition 


94  Gould  v.  Banes.  [Now  York, 

of  the  eighth  volume  after  it  Mras  printed,  and  the  refasiil   by 
the  defendants  to  deliver  .the  same,  a  right  to  damages  accrued 
to  him  to  the  extent  of  his  loss,  and  a  subsequent  o£fer  to  de- 
liver could  not  bar  the  recovery  if  the  plaintiff  chose  to  put 
himself  upon  that  right,  even  if  no  suit  had  been  commenced 
by  him.     It  is  not  the  commencement  of  the  suit  which  proIiil>- 
its  the  subsequent  fulfillment  of  the  contract  by  the  defend- 
ants, but  the  previous  defaulb  and  the  consequent  right  of  ac- 
tion that  has  thereby  accrued  to  the  plaintiff.     It  is,  however, 
competent  for  the  party  to  waive  this  right  of  action,  and  accept 
a  performance  of  the  contract,  and  I  think  the  plaintiff  did   so 
at  the  time  of  the  tender  of  the  six  hundred  and  twenty-five 
volumes.   He  then  put  his  refusal  to  accept  the  same,  not  upon 
the  former  default  or  lapse  of  time,  but  solely  upon  the  g^roiind 
that  the  books  were  unmerchantable.     Upon  well-settled  prin- 
ciples, this  was  a  waiver  of  all  other  objections  to  the  tender, 
and  if  he  was  mistaken  in  this,  the  tender  was  good,  and  is  a 
bar  to  this  suit:  6  Bac.  450;  3  T.  B.  554;  2  Bos.  &  Pul.  626. 

But  I  am  at  a  loss  to  discover  any  substantial  reason  for  the 
rejection  of  the  evidence  offered  by  the  plaintiff  to  show  thai 
the  books  were  unmerchantable.  It  is  said  by  the  judge  that 
the  proof  was  inadmissible  under  the  pleadings.  The  defend- 
ants gave  evidence  of  the  tender  under  a  notice  accompanying 
the  general  issue.  The  sufficiency  of  the  tender,  therefore,  at 
least  BO  far  as  the  plaintiff  is  concerned,  was  unembarrassed  by 
the  pleadings.  It  can  not  be  necessary  to  enter  into  an  argu* 
ment,  or  cite  authorities  to  show  that  if  the  books  were  unmer- 
chantable, either  as  to  material  or  execution,  the  tender  would 
be  defective,  and  no  legal  performance  of  the  agreement:  7  Bac. 
450;  Chit,  on  Cont.  108.  It  was  unnecessary  to  make  it  a  part 
of  the  agreement  on  either  side  that  the  books  should  be  printed 
in  a  skillful  and  workmanlike  manner.  The  law  implies  thifl 
from  the  contract  itself,  exacting  from  every  man  common  hon« 
esty  in  the  execution  of  his  agreements,  without  specially  pro- 
viding for  it.  The  pleadings  had  nothing  to  do  with  this  part 
of  the  case.  The  evidence  of  the  plaintiff  had  driven  the  de- 
fendants to  their  defense  under  the  notice  accompanying  th« 
general  issue,  and  the  evidence  of  the  plaintiff  was  offered  by 
way  of  rebutting  it. 

Much  was  said  on  the  argument,  and  many  authorities  cited, 
to  show  that  from  the  fact  of  these  two  parties  being  partnem 
in  the  copy-right,  the  defendants  had  a  right,  as  such  partners, 
to  print  the  eighth  volume  according  to  their  own  discretion, 
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and  the  plaintiff  coald  not  complain.  Bat  the  obyious  answer 
to  all  this  is,  that  the  very  agreement  was  a  dissolution  pro  ianto 
of  the  partnership,  as  between  the  parties  themselves,  and 
therefore  the  foundation  of  the  argument  fails.  It  surely  can 
not  be  gravely  pretended  that  these  parties  were  not  fully  com- 
petent to  make  this  agreement,  and  the  obligation  on  the  de- 
fendants to  print  in  a  workmanlike  or  merchantable  manner 
necessarily  grows  out  of  the  contract  which  they  entered  into, 
and  is  a  consequence  that  can  not  be  avoided  without  destroy- 
ing the  contract  itself.  There  is  no  principle  or  authority 
which  will  inhibit  such  a  contract  between  parties  because  they 
may  l>e  partners  iu  the  subject-matter  of  it.  They  may  bind 
themselves  by  a  private  agreement  concerning  the  partnership 
business,  but  so  far  as  third  persons  may  be  interested,  it  would 
be  inoperative  as  to  them. 

Upon  the  whole,  I  am  satisfied  that  the  plaintiff  could  not  re- 
cover, npon  the  evidence,  on  the  contract  as  to  Phillips'  Evi- 
dence, but  that  the  judge  erred  in  excluding  testimony  that  the 
eighth  volume  was  not  printed  in  a  merchantable  or  workman- 
like manner,  in  answer  to  the  evidence  of  tender. 

New  trial  granted,  costs  to  bide  the  event. 


Mutual  Pbomikes  to  CoHSTrroTB  a  Consideration,  each  for  the  other, 
mnit  be  concanent  and  obligatory  on  both  at  the  same  time :  Tiuher  v.  Woods, 
7  Am.  De&  305. 

Whebk  thxbs  abx  Depkndknt  Covenants,  full  perfonnance  by  the 
plaintiff  is  neceoary  to  a  recovery:  Cunningham  v.  MorreU,  6  Am.  Dec  332. 
Otherwise  where  the  covenants  are  independent:  Obermyer  ▼.  Nkfiols,  Id, 
439;  see,  also,  BeanY.  AttpoUr,  10  Id.  91;  Cassell  v.  Cooke,  11  Id.  610,  and 
note;  Roberts  y.  BtaUy,  21  Id.  410;  and  Dey  v.  Dox,  post. 

Waiver  of  Objection  to  Tender  avter  the  Day. — ^The  principle  laid 
down  in  the  foregoing  decision,  that  where  a  tender  of  performance  of  a  con« 
tact  is  made  after  the  day,  but  is  objected  to  on  another  and  untenable 
ground,  the  objection  that  it  is  too  late  is  thereby  waived,  is  approved  and 
applied  in  Cj/iht  v.  La  Fontain,  51  Barb.  190,  and  Buck  v.  Burk,  18  K.  Y. 
341.  Bat  in  Friess  v.  Bider,  24  Id.  367,  this  principle  is  said  to  be  limited 
to  cases  where  the  party  who  has  made  the  waiver  seeks  to  hold  the  other 
liable  for  a  breach  of  the  contract.  In  that  case  it  appeared  that  a  vendor 
having  made  a  contract  for  the  sale  of  land,  the  time  for  performance  was 
sabseqnently  extended  to  suit  his  convenience  to  a  certain  day,  but  he  made 
deCaolt  when  that  day  came.  He  made  a  tender  of  performance  shortly  after- 
wards, which  the  vendee  refused  to  accept,  assigning  as  a  reason  that  waste 
had  been  committed  on  the  premises  (which  was  not  true),  and  saying  noth- 
ing as  to  the  tender  being  too  late.  The  vendor,  relying  on  this  as  a  waiver 
of  that  objection,  brought  his  action  for  damages;  but  the  court  held  that  ho 
could  not  recover.  Allen,  J.,  thus  referred  to  and  limited  the  doctrine  of 
tile  principal  case:  *' Within  the  case  of  Oould  v.  Banks,  8  Wend.  562,  the 
r,  althoa^^  too  late  to  secure  to  himself  Koy  rights  under  the  contract,  or 
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Bubject  the  defendant  to  the  penalty  for  non-performance,  might  have 
in  Beason  to  deprive  the  defendant  of  the  cause  of  action  already  accmed,  if 
he  had  assigned  a  reason  false  in  fact,  and,  by  silence  ou  the  sabject,  waived 
the  true  reason  which  he  might  have  assigned  and  insisted  upon,  to  wit,  the 
lapse  of  time.  That  is  the  extent  to  which  Oould  v.  Banks  goes,  and  the 
principle  ought  not  to  be  extended,  certainly  not  to  give  a  party  grooBly  in 
default  an  action  for  a  penalty." 

In  Clarke  v.  Meigs,  10  Bos.  349,  the  principal  case  is  cited  to  the  point  tbBt 
a  tender  of  less  than  is  due  on  a  contract  is  not  admissible  as  matter  in  miti- 
gation. It  is  also  referred  to  in  Roe  v.  Harteau,  7  Daly,  102,  as  an  authoiity 
for  the  general  principle  that  objections  to  a  tender  which  are  not  made  a4 
the  time  are  deemed  waived. 


GiLMAN  V.  Lowell. 

[8  WnmaxiL,  678.] 

It  IB  AomoKALE  per  Sb,  to  Sat  or  Aiyothsk,  "  Hs  has  Swobit  Faublt* 
and  I  will  attend  to  the  grand  jnxy  respecting  it." 

KxTTHXR  Damage  nor  Malice  Reqxtirbr  Pboov  in  an  aetion  of  dander,  if 
the  words  are  actionable  per  «e. 

General  Character  of  the  Plaintifp  is  a  proper  subject  of  inquiry  in  as- 
certaining the  amount  which  he  is  entitled  to  recover. 

Where  the  Words  Spoken  are  Proved  True,  under  a  plea  of  Jnatifioa- 
tion  no  action  lies,  however  malicious  the  motive. 

Plea  or  Justification  Admits  Malice;  and  exolndes  eveiy  defenae  haaed 
on  the  absence  of  malice. 

Unsuocessful  Attempt  to  Justift  Enhances  the  damages. 

Under  the  General  Issue  in  Slander  the  defendant  may  show  aaytliing 
which  repels  the  presumption  of  malice,  and  does  not  imply  the  tmth  of 
the  chaige  or  tend  to  prove  it  true. 

BspORTS  OF  A  Similar  Nature  Prevalent  in  the  Neiohbobhood  are 
inadmissible  under  the  general  issue  in  an  action  of  slander,  becansey 
though  they  tend  to  disprove  malice,  they  tend  also  to  show  the  tmth  ol 
the  words. 

MinoATiNO  Circumstances  Tending  to  Prove  the  Truth  of  the  worda 
are  not  admissible  in  evidence  under  the  general  issue  in  slander. 

MmoATiNa  Circumstances  which  Disprove  Malice  but  do  not  tend  to 
prove  the  truth  of  the  words,  are  admissible  under  the  general  issue. 

To  Show  that  the  Defendant  Honestlt  Believed  that  he  spoke  the 
truth  in  charging  the  plaintiff  with  swearing  falsely  in  testifying  that  he 
was  a  freeholder,  evidence  is  admissible  under  the  general  issue  to  prove 
that  before  making  the  charge  the  defendant  searched  the  records  with- 
out finding  any  land  in  the  plaintiiTs  name,  owing  to  a  mistake  in  the 
index,  if  the  falsity  of  the  charge  is  expressly  admitted. 

Such  Evidence  will  not  Defeat  a  Becovsry,  but  is  admissible  only  to 
mitigate  the  damages. 

Slasdeb.  Plea,  the  general  issue,  with  notice  of  special  ma^ 
ter.  The  words  charged  to  have  been  used  by  the  defendant 
concerning  the  plaintiff  were,  substantially,  that  the  plain tifl 
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had  sworn  falsely  before  Ljnde  that  a  certain  deed  was  on 
record  which  was  not  on  record,  and  that  he,  the  defendant, 
"  would  attend  to  the  grand  jury  respecting  it/'  The  speaking 
of  the  words  was  proved,  as  well  as  a  repetition  of  them,  in  sub- 
stance, on  one  occasion  when  the  plaintiff  went,  with  a  witness, 
to  the  defendant's  store  and  demanded  an  explanation.  A  non- 
suit moved  for  on  the  ground  that  the  words  were  not  action- 
able without  proof  of  a  colloquium  connecting  them  with  some 
legal  proceeding  in  which  perjury  could  be  committed,  was  re- 
fused. The  defendant's  notice  apnezed  to  his  plea,  expressly 
admitted  that  the  statements  made  by  the  plaintiff  respecting 
his  having  the  deed  referred  to  in  the  words  alleged  to  have 
been  spoken,  were  true,  but  stated  that  after  those  statements 
were  made,  and  before  speaking  the  words,  the  defendant 
caused  diligent  search  to  be  made  in  the  clerk's  office  for  the 
deed,  but,  owing  to  a  mistake  in  indexing  the  records,  the  clerk 
could  not  find  any  record  of  said  deed,  and  so  informed  the 
defendant,  who  at  the  time  of  the  speaking  bad  reason  to  be- 
lieve, and  did  believe,  that  no  such  deed  was  recorded. 

The  defendant  offered  evidence  to  show  that  having  recov- 
ered a  certain  judgment  against  the  plaintiff  before  Justice 
Lynde  for  over  twenty-five  dollars,  he  asked  for  an  execution 
forthwith,  when  the  plaintiff  made  oath  before  such  justice 
that  he  was  a  freeholder,  and  had  a  deed  of  land  which  was 
recorded  in  the  clerk's  office  of  Clinton  county;  that  he,  the 
defendant,  then  took  a  transcript  of  the  judgment,  and  had  the 
derk  to  make  careful  search  for  the  record  of  said  deed,  for 
the  purpose  of  ascertaining  the  premises  subject  to  the  lien; 
that  such  search  was  made  several  times,  but  no  record  of  such 
deed  could  be  found,  though  it  had  been  actually  recorded,  as 
the  defendant  learned  after  the  words  were  spoken,  and  the 
faUnre  to  find  it  was  owing  to  a  mistake  in  indexing;  but  that 
when  the  words  were  spoken  the  defendant  had  no  knowledge 
of  the  existence  of  the  deed.  The  evidence  was  rejected.  Ver- 
dict for  the  plaintiff  for  two  hundred  and  fifty  dollars,  which 
the  defendant  moved  to  set  aside. 

S.  Sievena,  for  the  defendant,  claimed:  1.  That  the  words 
were  not  actionable,  because  they  did  not  necessarily  import  a 
charge  of  perjury:  Hopkins  v.  Beedle,  1  Cai.  349  [2  Am.  Dec. 
191];  3  Wils.  186;  6  T.  R.  194;  1  Roll.  Abr.  70;  Cro.  Jac.  190, 
446;  1  Johns.  505;  2  Id.  10;  Cro.  Eliz.  416;  Dexter  v.  Taber, 
12  Johns.  239.  2.  That  as  the  words  spoken  referred  to  a  par- 
itcular  transaction,  and  it  was  so  stated  at  the  time,  the  plaintiff 

Dbo.  Vol.  XXZV— 7 


98  Oilman  v.  Lowell.  [New  York, 

must  show  that  perjury  could  have  been  committed  in  that 
transaction:  13  Johns.  81;  20  Id.  888;  9  Cow.  30;  1  Wend. 
475;  4  Id.  531.  3.  That  the  evidence  in  mitigation  should  have 
been  received. 

B.  F,  BiUler,  for  the  plaintifif,  contended:  1.  That  the  rule 
laid  down  in  Hopkins  y.  Beedle,  1  Cai.  349  [2  Am.  Dec.  191],  no 
longer  prevailed,  but  slanderous  words  must  be  understood 
according  to  their  natural  import:  6  Cow.  87;  5  Id.  503;  2 
Wend.  536;  4  Id.  325;  3  Cow.  331.  2.  That  by  adding  the 
threat  to  complain  to  the  grand  jury  the  defendant  plainly  gave 
the  by-standers  to  understand  that  he  meant  to  impute  an  in- 
dictable offense:  Fox  v.  Vanderbeck,  5  Cow.  513.  8.  As  to  the 
inadmissibility  of  the  evidence  offered  in  mitigation,  he  cited 
King  v.  Boot,  4  Wend.  137  [21  Am.  Dec.  102];  1  Pick.  19. 

By  Court,  Savage,  C.  J.  There  are  two  questions  presented 
in  this  case:  1.  Whether  the  words  proved  are  actionable  in 
themselves.  2.  Whether  the  evidence  offered  in  mitigation 
should  have  been  received. 

Whether  the  words  are  actionable  or  not,  depends  on  the 
question  whether  they  convey  to  the  hearer  the  charge  of  per- 
jury. ' '  Actionable  words  are  those  that  convey  the  charge  of 
perjury  in  a  clear,  unequiTocal  manner,  and  which  admit  of  no 
uncertainty."  To  say,  '*  you  have  sworn  to  a  lie,"  isnot  action- 
able, for  it  may  mean  extrajudicial  swearing:  1  Cai.  347,  349. 
To  say  of  another  that  "  he  has  sworn  falsely;  he  has  taken  a 
false  oath  against  me  in  Squire  Jamison's  court,"  is  not  action- 
able, there  being  no  colloquium  about  that  court,  or  any  cause 
pending  there,  and  no  averment  that  Jamison  had  authority  to 
hold  a  court  in  which  an  oath  might  be  judicially  administered. 
But  where  it  appears  that  a  lawful  oath  was  administered  in  a 
court  of  law,  and  the  vntness  is  contradicted  when  testifying  to  a 
material  point,  and  it  is  so  averred  in  the  declaration,  an  action 
lies:  6  Johns.  82.  Where  the  charge  is  perjury,  it  will  be  in- 
tended that  it  was  in  some  court  of  justice,  or  before  some  offi- 
cer where  perjury  might  be  committed;  **  but  for  a  charge  of 
false  swearing  no  action  lies,  unless  the  declaration  shows  that 
the  speaking  of  the  words  had  a  reference  to  a  judicial  court  or 
proceeding:"  2  Johns.  10,  12;  1  Id.  505;  1  Binn.  673;  2  Id.  60. 
It  is  well  settled  that  words  are  to  be  understood  according  to 
their  natural  import,  and  as  ordinary  hearers  would  understand 
them:  6  Cow.  87.  And  in  Fox  v.  Vanderbeck,  5  Id.  513,  words 
like  those  charged  in  this  declaration  and  proved,  were  held  to 
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convey  the  charge  of  perjuiy.  In  that  case,  while  the  plaintiff 
was  testifying  before  a  juetice,  the  defendant  interrupted  him 
and  told  him  it  was  not  80.  The  defendant  also  requested  the 
JQstice  to  keep  minutes,  saying  he  wanted  them  to  prosecute 
for  perjury,  or  he  wanted  them  to  go  to  some  lawyer  to  prose- 
cute the  plaintiff.  Sutherland,  justice,  in  giving  the  opinion  of 
the  court,  says:  •'  The  words  are  actionable;  they  are  calculated 
to  convey  to  the  mind  of  an  ordinary  hearer  the  imputation  of 
the  crime  of  perjury."  In  this  case  there  was  a  distinct  charge 
of  false  swearing,  followed  by  a  threat  that  the  defendant  would 
complain  to  the  grand  jury,  or  attend  to  the  grand  jury  respect- 
ing it.  Why  complain  to  the  grand  jury  but  to  procure  an  in- 
dictment ?  And  why  indict  for  false  swearing,  unless  perjury 
has  been  committed  ?  A  person  is  not  punishable  for  false 
swearing,  unless  he  has  committed  perjury.  An  intimation, 
therefore,  that  the  plaintiff  was  indictable  for  swearing  falsely, 
necessarily  contains  an  assertion  that  he  has  committed  the 
crime  of  perjury.  On  the  first  point,  therefore,  I  think  the  cir- 
cuit jadge  was  correct  in  deciding  that  the  words,  taken  alto- 
gether, contained  a  charge  of  perjury,  and  are  actionable. 

The  next  inquiry  is,  whether  the  judge  was  right  in  rejecting 
the  evidence  offered  in  mitigation.  What  facts  and  circum- 
stances shall  be  given  in  evidence  under  the  general  issue  in 
mitigation  of  damages,  is  a  question  not  free  from  difficulty. 
The  subject  was  considered  by  this  court  in  the  case  of  Boot  v. 
King,  7  Cow.  613.  The  action  is  founded  in  supposed  damage 
to  the  plaintiff,  arising  from  the  malice  of  the  defendant. 
Where  words  are  actionable  in  themselves,  neither  the  damage 
nor  the  malice  is  required  to  be  proved;  the  speaking  of  the 
slanderous  words  is  all  the  proof  necessary;  the  damage  on  the 
one  hand,  and  the  malice  on  the  other,  are  both  necessary  con- 
sequences, and  the  action  is  therefore  sustained;  but  in  esti- 
mating the  damages  which  the  one  has  received,  and  the  other 
should  pay,  various  circumstances  are  legitimate  subjects  of 
consideration.  If  the  plaintiff  is  a  person  of  tarnished  reputa- 
tion, he  can  not  have  received  much  damage;  and  the  defend- 
ant should  be  punished  according  to  the  degree  of  malice  by 
which  he  was  actuated;  tbo  general  character  of  the  plaintiff  is 
therefore  a  proper  subject  of  investigation,  in  ascertaining  tb^ 
amount  which  the  ]3laintiff  is  entitled  to  recover;  and  generally 
speaking,  the  defendant  should  pay  in  proportion  to  the  qaan^ 
turn  of  malice  by  which  he  has  been  actuated.  These  remarks 
are  not  applicable  to  a  plea  of  justification,  because,  if  the  de- 
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fendant  can  prove  the  truth  of  the  words  spoken,  no  aotioa  lies, 
iLoweTer  malicious  his  motiyes  may  have  been. 

Before  the  case  of  Underwood  t.  Parks,  2  Stra.  1200,  under 
the  plea  of  the  general  issue,  the  defeudant  might  ayail  himself 
of  any  defense.     It  was  then  decided  that  if  the  defendant  in- 
tended  to  justify,  he  must  plead  his  justification,  that    the 
plaintiff  might  know  what  defense  he  was  to  meet.     Accord- 
ing to  some  recent  nisi  prius  CBBBB  in  England,  it  seems  that 
the  defendant,  under  the  general  issue,  may  prove  anytbizigf 
short  of  a  justification — suspicious  circumstances  and  slander- 
ous reports  of  the  same  character  with  the  words  spoken,  though 
the  judges  who  admit  this  testimony  concede  that  they  can  not 
reconcile  it  with  correct  principles;    nor  is  it  thought  to  be 
consistent  with  the  rule  established  in  Underwood  v.  Parks. 
Those  late  decisions  are  not  authority,  in  this  countxy,  and 
courts  in  the  different  states  have  established  rules  for  them- 
selves, where  the  legislatures  have  not  done  it. 

From  the  current  of  decisions  in  this  state  it  is  settled  that 
the  defendant  may  justify  if  he  chooses,  but  if  he  does  so,  he 
admits  the  malice  on  his  part,  and  of  course  can  resort  to  no 
defense  which  is  based  upon  the  absence  of  malice.  It  results 
from  this  principle,  I  think,  that  where  a  defendant  is  prose- 
cuted for  words,  he  has  two  courses  before  him  in  shaping  his 
^defense;  the  one  is  to  justify;  if  he  succeeds  in  his  justifica- 
tion, he  is,  of  course,  exonerated  from  all  liability;  if  he  fails, 
the  attempt  to  justify  enhances  damages.  The  other  course  is 
to  show  his  innocence,  either  by  a  total  denial,  or  by  showing 
circumstances  which  prove  his  motives  to  have  been  innocent. 
If  he  takes  the  latter  course,  and  undertakes  to  show  his  inno- 
<sence,  he  ought  not  to  inculpate  the  plaintiff;  by  declining  to 
justify  he  virtually  admits  that  he  can  not  do  so,  and  of  coarse 
the  truth  of  the  charges  is  abandoned;  he  ought  not  then  to  be 
permitted  to  do  indirectly  what  he  dare  not  do  directly.  Under 
the  influence  of  these  considerations  we  intimated,  in  Bool  v. 
King^  7  Cow.  633,  that  the  true  rule  was  that  the  defendant  may, 
under  the  general  issue  alone,  show  anything  which  repels  the 
presumption  of  malice,  and  does  not  apply  [imply]  the  truth  of 
the  charge  or  tend  to  prove  it  true.  That  reports  of  a  similar 
character  were  prevalent  in  the  neighborhood,  might  show  a 
less  degree  of  malice  in  the  defendant,  but  they  have  a  tendency 
to  proTC  the  truth,  and  are  therefore  inadmissible;  not  that  re- 
ports [are]  testimony  to  oonvict  of  a  crime,  but  they  destroy 
reputation  and  have,  in  part,  the  same  effect  as  proof.     It  often 
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happens  thai  reports  prejudicial  to  the  plaintiff  have  prevailed 
exiensiyoly  before  he  commences  a  suit;  and  the  fact  that  hia 
character  is  suffering  from  those  reports  unmerited  opprobrium » 
dzTves  him  to  a  prosecution.     If,  then,  he  is  to  be  met  bj  those 
reports,  and  only  allowed  a  nominal  verdict,  which  is  about 
equal  to  a  verdict  against  him,  ''  he  had  better,"  in  the  langua^ 
of  Chief  Justice  Parsons,  6  Mass.  518,  which  I  have  bc%>re 
quoted  in  Matson  v.  Bush,  5  Cow.  500,  ''sink  privatel^f.uiider 
the  weight  of  unmerited  calumny,  lest  by  attempii.ag['hid  justi- 
fication he  should  give  notoriety  to  slanders  wbfc'>i  had  before 
been   circulated  only  in  whispers."    Wheth'b;:  the  plaintiff's 
rank  and  condition  of  life  may  be  show^n* either  to  enhance  or 
diminish  the  damages,  it  is  unnecestiC^rV-Dow  to  decide;  but  1 
may  be  permitted  to  say  that  it  i?  pc  held  in  Massachusetts: 
Learned  v.  Buffinton,  3  Mass.  552  [3  Am.  Dec.  185];  and  it  is 
not  perceived  that  this  principle  has  any  necessary  connection 
with  the   question  of  malice/ it  is  proper  under  the  head  of 
inquiry  into  general  character.     Persons  in  different  stations 
would  be  differently  damnified  by  the  same  slanders. 

In  Lamed  v.  Buffington^  the  case  last  cited,  Chief  Justice 
Parsons  says:  "Where,  through  the  fault  of  the  plaintiff,  the 
defendant,  as  well  at  the  time  of  speaking  the  words,  as  when 
be  pleaded  his  justification,  had  good  cause  to  believe  they  were 
true,  it  appears  reasonable  that  the  jury  should  take  into  con- 
nderation  this  misconduct  of  the  plaintiff  to  mitigate  the  dam- 
ages.'' In  Alderman  t.  French,  1  Pick.  19  [11  Am.  Dec.  114], 
this  dictum  is  denied,  unless  the  defendant  admits  he  was  mis- 
taken, and  thus  affords  all  the  relief  he  can  against  the  calumny 
which  he  has  published.  In  Bodwell  t.  Levan,^  8  Pick.  877, 
evidence  was  rejected  which  had  a  tendency  to  prove  the  truth 
of  the  words;  and  in  Wormouih  t.  Cramer,  8  Wend.  896  [20  Am. 
Dec.  706],  it  was  held  that  particular  facts  which  might  form 
links  in  tiie  chain  of  circumstantial  evidence  against  the  plaint- 
iff, can  not  be  received  under  the  general  issue,  in  mitigation  of 
damages.  In  that  case  there  was  a  charge  of  theft,  and  the  de- 
fendant offered  to  prove,  that  after  a  prosecution  against  an- 
other person,  the  plaintiff  sent  home  the  stolen  property;  the 
possession  of  the  property  would  be  a  link  in  the  chain  of  cir- 
cumstances to  convict  the  plaintiff,  and  therefore  it  was  rejected. 
In  South  Carolina,  it  seems  that  facts  and  circumstances  show- 
ing a  ground  of  suspicion  may  be  shown  in  mitigation,  though 
not  amounting  to  actual  proof:  Baford  v.  McLuny,  1  Nott  & 
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McC.  268.     In  Virginia,  such  circnmstanoes  are  not  permitted 
in  mitigation.     In  Cheaiwood  t.  Mayo,  the  defendant  bad  called 
the  plaintiff  a  ''  hog  thief."    The  defendant  offered  to  prove  by 
a  witness  that  he,  the  witness,  had  lost  a  hog,  and  charged, 
plaintiff's  slave,  and  applied  to  the  plaintiff  on  the  sabject; 
wtbzt. plaintiff  acknowledged  that  such  a  hog  had  been  killed 
al  h»9*£quse,  and  agreed  it  was  W.'s  hog;  but  it  was  rejectecl  in 
the  supreme  court  of  Amherst,  and  affirmed  in  the  supreme 
court  of'a'^peala:  5  Munf.  16.     The  same  principle  is  foun<l  in 
Mc Alexander  yvy  Harris,   6  Id.  465.      In  Connecticat»   Chief 
Justice  Hosmer^  in  Bailey  v.  Hyde,  8  Conn.  466,  says  that  **  tbe 
defendant,  on  the  *^e'ne«al  issue,  may  prove,  in  mitigation  ot 
damages,  such  facts* and 'bi^cumstances  as  show  a  ground  ot 
suspicion  not  amountiirg'to^'actual  proof  of  the  guilt  of  tbe 

plaintiff,"  and  relies  on  KnvbeU  t.  Fuller  and v.  Moor,  1 

Man.  &  Sel.  285.  In  Treat  t.  Brduming,  4  Conn.  414  [10  Am. 
Dec.  166],  the  same  learned  judgd  ^ht^fa  more  at  large  into  the 
subject,  and  considers  several  cases;' on  the  question  of  admit- 
ting reports,  he  limits  their  admission  only  as  proof  of  char- 
acter, and  says:  "  If  the  evidence  went  beyond  the  proof  of 
reputation  it  should  have  been  rejected,  as  there  had  been  no 
notice  of  an  intended  justification."  He  adds,  that  they  are 
hearsay  only,  and  evincive  of  character;  and  that  on  a  critical 
examination  it  is  apparent  that  the  cases  which  have  sanctioned 
the  admission  of  general  reports  have  not  gone  beyond  these 

bounds,"  and  cites  2  Camp.  261;  and v.  Moor,  1  Mau.  & 

Sel.  285. 

If  those  cases  go  no  further,  they  are  not  objectionable;  but 
they  have  been  considered  here  as  sanctioning  the  giving  in 
evidence  of  the  specific  reports,  without  answering  to  the  question 
of  the  plaintiff's  general  character.  Chief  Justice  Hosmer  cites 
with  approbation  tbe  language  of  Smith,  Justice,  in  Kennedy  v. 
Gregory,  1  Binn.  85,  where  he  says:  **  I  challenge  ingenuity  to 
point  out  one  evil  which  would  result  from  such  evidence  b^ng 
given,  as  matter  of  justification  without  notice,  which  would 
not  follow  to  almost  the  same  degree  were  it  allowed  in  mitiga- 
tion of  damages;"  and  adds,  '*  and  I  am  incapable  of  resisting 
the  same  conclusion ;  when  I  consider  the  case  on  principle,  lam 
strongly  impelled  to  the  opinion  that  the  offered  testimony  was 
rightly  rejected.  The  argument  for  its  admission  proceeds  on 
the  ground  that  the  evidence  would  diminish  the  presumption 
of  malice,  and,  of  consequence,  lessen  the  damages.  It  is  an 
indisputable  truth  that  evidence  which  falls  short  of  a  justifiea- 
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tion  may  be  competent  to  mitigate  damages;  and  that  to  this 
end  sQch  facts  and  circumstances  as  show  a  ground  of  suspicion , 
not  amounting  to  actual  proof  of  guilt,  are  admissible  in  evi- 
dence;*' citing  KnobeU  v.  Fuller,  Peake's  Evidence. 

It  will  be  found  that  in  all  the  American  courts,  where  facta 
and  circumstances  of  suspicion  are  permitted  in  mitigation,  thej 
are  admitted   on  the  strength  of  the  English  nisi  prius  cases 
aboTe  referred  to,  in  one  of  which  Chief  Justice  Mansfield 
frankly  admits  that  he  could  not  answer  the  arguments  against 
it.    Chief  Justice  Hosmer  virtually  says  it  is  inadmissible  upon 
principle,  but  upon  authority  it  is.     Mr.  Starkie,in  his  Treatise 
on  Slander,  408, 409, 410,  in  commenting  on  these  cases,  thinks 
the  rule  that  any  matters  short  of  actual  proof  are  admissible  in 
mitigation,  is  inconsistent  with  the  rule  in  Underwood  v.  Parks^ 
that  the  truth  should  not  be  given  in  evidence  without  a  special 
plea.     General  evidence  as  to  the  plaintiff's  suspicious  charac- 
ter, be  thinks  proper;  but  not  facts  tending  to  show  actual 
guilt.     These  cases  show  that  learned  jurists  in  this  country 
and  in  England,  who  have  admitted  evidence  of  reports  and 
of  suspicious  circumstances,  have  done  so  upon  what  they  con- 
sidered authority,  and  not  because  they  are  admissible  upon 
principle.     The  more  I  haye  considered  this  subject,  the  more 
I  am  conTinoed  that  the  supreme  court  of  Massachusetts,  and 
this  court,  have  proceeded  upon  the  only  correct  rule,  in  ex- 
cluding under  the  general  issue  all  mitigating  circumstances 
which  have  a  tendency  to  prove,  what  can  not  be  proved  under 
such  a  plea,  the  truth  of  the  words;  but  that  any  circumstances 
of  mitigation  which  disprove  malice,  but  do  not  tend  to  prove 
the  truth  of  the  charge,  are  admissible.     This  was  the  point  in 
Mopes  ▼.  Weeks,  4  Wend.  662. 

These  remarks  are  rather  a  discussion  of  the  general  ques- 
tion of  mitigation  (into  which  I  have  been  led  by  the  ingenious 
arguments  of  counsel)  than  of  the  precise  question  in  this  case; 
that  question,  in  my  apprehension,  is  whether  the  facts  offered 
to  be  shown  would  disprove  malice,  and  would  not  tend  to 
prove  the  truth  of  the  charge  of  false  swearing.  The  words 
were  that  the  plaintiff  had  sworn  falsely;  that  he  had  sworn  be- 
fore Lynde  to  that  which  defendant  could  not  find  on  record, 
and  that  he  would  attend  to  the  grand  jury  respecting  it.  The 
defendant  in  his  notice  disclaimed  all  intention  to  prove  the 
truth,  and  admits  that  what  the  plaintiff  swore  was  true,  but  to 
show  that  what  he  said  was  not  spoken  through  wantonness 
and  malice,  he  offers  to  prove  that  he  made  search  in  the  clerk's 
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office,  and  no  such  deed  could  be  found,  owing  to  a  mistake  of 
the  clerk  in  indexing  the  records;  what  was  offered  to  be  sbowti 
certainly  could  not  tend  to  prove  tlie  trutb,  when  tbe  defendaat 
admits  in  bis  notice  that  tbe  words  were  untrue;  and  it  seems  to 
me  tbej  go  far  to  diminish  the  quautum  of  malice;  perhaps 
thej  show  as  far  as  can  be  done  the  absence  of  malice.     Tho 
plaintiff,  however,  must  recover,  for  tne  speaking  actionable 
words  is  sufficient  evidence  of  malice  to  sustain  tb3  action;  but 
the  facts  offered  to  be  proved  show  tbat  tbe  defendant  really 
believed  tbat  he  had  been  deceived  by  the  plaintiff,  and  was  in 
danger  of  losing  his  debt,  and  tbat  be  did  not  make  the  charge 
until  more  tban  one  search  had  been  made  at  the  clerk's  office; 
and  when  tbis  is  taken  in  connection  with  the  proof  in  tbe  cause 
tbat  on  one  occasion  tbe  language  was  drawn  from  tbe  defend- 
ant by  tbe  provocation  of  tbe  plaintiff,  wbo  went  to  defendant's 
store  with  a  witness  with  intent  to  draw  from  him  words  upon 
which  he  might  prosecute,  I  think  the  evidence  peculiarly  proper. 
I  am  of  opinion  that  a  new  trial  be  granted,  costs  to  abide 
the  event. 


Words  Chaboino  False  Sweabino,  whsn  AcnoNABLS. — See  llopkau  ▼. 
Beedle,  2  Am.  Deo.  191,  and  note;  Hue  v.  Mitchell,  1  Id.  258;  Pelton  t. 
Ward,  2  Id.  251;  Shqfer  v.  Kintzer,  Id.  488;  Ward  v.  Clark,  3  Id.  383. 
That  such  a  charge  is  actionable  per  se  if  it  conveys  to  the  mind  of  the  heanr 
an  imputation  of  perjury,  however  that  may  be  done,  is  held,  referring  to 
Oilman  v.  Lowell  as  authority,  in  Slienoood  v.  Chace^  11  Wend.  39;  Coon$  v. 
Bobinson,  3  Barb.  633;  Jivndell  v.  BtUUr,  7  Id.  262;  Phinele  v.  Vaughan,  12 
Id.  216;  Kern  v.  Towsley,  51  Id.  394. 

WoBDS  AcnoNABLE  PER  Se  Genbballt. — See  the  note  to  Cobum  v.  Har* 
wood,  12  Am.  Dec.  37;  Lewis  v.  Hawley,  2  Id.  121;  Miles  v.  Oilfield,  Id.  412; 
McMillan  v.  Birdi,  Id.  426;  Buys  v.  OiUespie,  3  Id.  404;  Sheelff  v.  Bigfft, 
Id.  552;  Elliot  v.  AiUherry,  5  Id.  631;  Chaddock  v.  Briggs,  7  Id.  137,  and 
note;  Martin  v.  Stillwell,  Id.  374;  Burteh  v.  Nicherson,  8  Id.  390;  Shipp  v. 
McCraw,  9  Id.  611,  and  note;  Walton  v.  Singleton,  10  Id.  472;  Brite  v.  Oill, 
15  Id.  122;  Smalleyy,  Aivierson,  Id.  121;   Wonson  v.  Say  ward,  23  Id.  691. 

Evidence  in  Mitioation  undeb  General  Issue.— This  subject  is  dis- 
cussed in  the  note  to  Alderman  v.  French,  11  Am.  Dec  130.  That  evidence 
is  admissible  in  mitigation  of  damages  under  the  general  issue,  if  it  does  not 
amount  to  a  justification,  or  prove,  or  tend  to  prove,  the  truth  of  the  charge, 
but  not  otherwise,  see  Bailey  v.  Hyde,  8  Am.  Dea  202;  Treat  v.  Browning^ 
10  Id.  156;  Wormoulh  v.  Cramer,  20  Id.  706.  So  where  the  facts  offered  in 
mitigation  tend  to  rebut  malice  by  showing  that  the  plaintiff  had  ground  to 
believe,  and  did  believe,  the  charge  to  be  true,  but  not  proving  it  true:  Bai- 
ley V.  Hyde,  8  Id.  202.  But  see,  to  the  contrary,  McOee  v.  Sodusky,  20  Id. 
251.  Evidence  in  mitigation  is  not  admissible  where  justification  is  pleaded* 
onless,  through  the  plaintiff's  fault,  the  defendant  had  cause  to  believe  the 
charge  to  be  true  when  he  made  it  and  pleaded  justification:  Lamedv,  Buffin- 
ton,  3  Am.  Dec.  185.    The  principal  case  is  relied  on  as  establishing  the  doe* 
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trine  that  before  the  adoption  of  the  code  evidence  tending  to  rebut  malice, 
bat  not  to  prove  the  troth  of  the  charge,  was  admissible  in  mitigation  under 
the  general  issue  in  an  action  of  slander:  Pvrple  v.  Ilorton,  13  Wend.  25; 
Cooper  V.  Barber,  24  Id.  108;  Veele  v.  Oray,  18  How.  Pr.  666;  S.  C,  10 
Abb.  Pr.  6;  Hager  v.  TibbUs,  2  Abb.  Pr.,  N.  S.  100;  Bush  v.  Prosser,  13 
Biib.  223;  S.  C,  11  N.  Y.  355,  366;  Dolemn  v.  Wilder,  34  How.  Pr.  491;  S. 
CL,  7  Bob.  322;  Campbell  v.  Butts,  3  N.  Y.  175.  The  code,  however,  made 
eridence  admissible  in  mitigation,  even  though  it  tended  to  prove  the  truth 
of  the  charge:  Bu^  v.  Pr  *Mer,  11  N.  Y.  355,  356;  and  also  made  justifica- 
tka  and  mitigation  pleadable  together  in  the  answer:  Hager  v.  Tibbits,  2 
Abb.  Pr.,  N.  S.  100,  101.  In  Snyder  v.  Andrews,  6  Barb.  56,  Oilman  v. 
Lcwell  is  cited  to  the  point  that  the  truth  of  the  charge  can  not  be  proved  in 
an  action  of  slander,  unless  it  is  pleaded  or  notice  is  given  of  such  matter 
with  the  general  issue. 

Vuisnwfa  GHABAcrER,  Rakk,  Ain>  Covdttiov,  Evidence  of.^As  to 
the  admissibility  of  evidence  of  the  plaintifiTs  character,  rank,  and  condition 
ia  life  in  an  action  of  slander  or  libel,  see  Lamed  v.  Buffinton,  3  Am.  Dec. 
185;  Anthony  v.  Stephens,  13  Id.  497,  and  note;  Douglass  v.  Tousey,  20  Id. 
616,  and  note;  McOee  v.  Sodushy,  Id.  251;  King  v.  Root,  21  Id.  102,  and 
note.  The  principal  case  is  relied  on  as  authority  for  the  admissibility  of 
nch  evidence  in  Van  Bensehoten  v.  Taple,  13  How.  Pr.  101. 

ADMTBSTWnJTT  OF  GENERAL  REPORTS  OF  SIMILAR  NATURE  tO  the  charge 

IB  dsnder,  see  the  note  to  Anthony  v.  Stephens,  13  Am.  Dec  497.  See,  also, 
StAwartz  v.  Thomas,  1  Id.  479;  Cook  v.  Barkley,  2  Id.  343;  Easterroood  v. 
QsM,  3  Id.  700;  Treat  v.  Browning,  10  Id.  56;  and  Callotoay  v.  Middleton, 

12  Id.  409.  The  principal  case  is  cited  as  authority  against  the  admissibility 
of  such  evidence  in  Innuxn  v.  Foster,  8  Wend*  608. 

Haucb  Imfubd  if  Words  Actiokablb  per  Se. — See  Estes  v.  Anlrobus, 

13  Am.  Deo.  49a 


Lane  v.  King. 

[8  WsmaLL,  0M.] 
MoB3QAOOB'a  Lbssex  is  not  Entitled  to  Crops  Growinq  on  the  premises 

as  against  the  mortgagee,  under  a  lease  subsequent  to  the  mortgage. 
MoKiQAOEi  Purchasing  under  a  Forbclosurb  may  Maintain  Trespass 

against  such  leasee  for  taking  such  crops. 

Error  from  the  common  pleas  in  an  action  of  trespass  for 
cutting  and  carryiDg  away  the  rye  on  a  certain  farm,  which 
action  was  originally  brought  by  King,  the  defendant  in  error, 
against  the  plaintiff  in  error  in  a  justice's  court,  and  appealed 
therefrom  to  the  common  pleas,  after  a  judgment  in  favoif  of 
the  said  King.  It  appeared  at  the  trial  that  the  premises  bad 
been  mortgaged  to  the  plaintiff  below  by  one  Lampman,  in 
1827;  that  in  June,  1829,  the  defendant  below,  having  knowl- 
edge of  the  mortgage,  rented  a  portion  of  the  premises  of 
Lampman  for  two  years,  the  tenant  to  be  entitled  to  the  grain 
thereon  at  the  expiiation  of  the  lease;  that  the  mortgage  was 
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foreclosed  in  December,  1829,  the  defendant  below  not  l>eiiig 
made  a  party;  and  that  the  plaintiff  became  the  purchaser  at 
the  sale  in  February,  1830,  and  put  a  tenant  in  possession. 
The  defendant  afterwards  entered,  and  cut  and  removed  the 
rye.  The  defendant  had  been  warned  by  the  plaintiff^,  ia  the 
fall  of  1829y  not  to  plant  any  crop.  Verdict  for  the  plaiiiti£^ 
and  a  stipulation  that  a  judgment  should  be  entered  thereon, 
if  this  court  should  be  of  opinion  that  the  plaintiff  was  entitled 
to  recover. 

Adams  and  Van  Vleck,  for  the  plaintiff  in  error. 

Van  Dyck  and  Bronk^  for  the  defendant  in  error. 

By  Court,  Suthebland,  J.  The  question  in  this  case  is, 
whether  the  lessee  of  a  mortgagor  is  entitled,  as  against  the 
mortgagee,  to  the  crops  growing  on  the  mortgaged  premises  at 
the  time  of  the  foreclosure  and  sale,  the  mortgagee  having  be- 
come the  purchaser.  In  England,  the  mortgagee  may  sustain 
an  action  of  ejectment  against  the  mortgagor  or  any  one  claim- 
ing under  him  by  title  subsequent  to  the  mortgage,  without  any 
notice  to  quit;  they  are  considered  mere  tenants  at  will:  Keech  t. 
Hall,  Doug.  21;  Moss  v.  Oalliinore,  Id.  269;  Pow.  on  Mort.  205, 
206,  c.  7.  In  this  state,  however,  it  has  been  held  that  a  mort- 
gagor is  entitled  to  notice  to  quit  before  he  can  be  treated  as  a 
trespasser,  on  the  ground  that  there  is  an  implied  consent  and 
agreement  between  him  and  the  mortgagee,  that  the  former 
may  continue  to  occupy*  the  premises:  Jackson  v.  lAu^iead,  2 
Johns.  75;  Jackson  v.  FuUer,  4  Id.  215;  McKircher  Y.Hatoiey,  16 
Id.  289.  A  purchaser  of  the  interest  of  the  mortgagor,  or  a 
lessee  under  him,  or  any  third  person,  stands  upon  the  same 
footing  here  as  in  England,  and  is  not  entitled  to  notice  to  quit 
from  the  mortgagee.  There  is  no  privity  of  contract  or  estate 
between  the  mortgagee  and  such  third  person;  as  to  him  they  are 
trespassers:  4  Johns.  215;  16  Id.  289;  20  Id.  61.  The  English 
doctrine,  therefore,  in  relation  to  the  rights  of  a  mortgagee 
against  a  mortgagor,  or  his  grantees  or  assignees,  is  entirely 
applicable  to  this  case. 

In  Keech  v.  Hall,  Doug.  21,  already  referred  to,  the  mort- 
gagee brought  an  action  of  ejectment  against  a  tenant  who 
claimed  under  u  lease  from  the  mortgagor,  given  after  the  mort- 
gage, without  the  privity  of  the  mortgagee.  Lord  Mansfield, 
in  delivering  the  opinion  of  the  court,  said:  *'  On  full  considera- 
tion, we  are  all  clearly  of  opinion  that  there  is  no  inference  of 
fraud  or  concert  against  the  mortgagee  to  prevent  him  from 
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eanflidering  the  lessee  of  the  mortgagor  as  a  wrongnloer."  The 
question  turns  upon  the  agreement  between  the  mortgagor  and 
mortgagee;  when  the  mortgagor  is  left  in  possession,  the  true 
inference  to  be  drawn  is  an  agreement  that  he  shall  possess  the 
premises  at  will  in  the  strictest  sense,  and  therefore  no  notice 
is  ever  ^yen  to  quit,  and  he  is  not  even  entitled  to  reap  the 
crop  as  other  tenants  at  will  are,  because  all  are  liable  to  the 
debt,  on  payment  of  which  the  mortgagee's  title  ceases.  The 
mortgagor  has  no  power,  express  or  implied,  to  let  leases  not 
sabject  to  every  circumstance  of  the  mortgage;  the  tenant  stands 
exactly  in  the  situation  of  the  mortgagor. 

This  court,  in  McKircl^er  v.  Hawley,  16  Johns.  292,  also  held 
that  the  relation  subsisting  between  the  mortgagor  and  mort- 
gagee, did  not  imply  a  right  on  the  part  of  the  mortgagor  to 
lease.  The  mortgagor,  therefore,  in  giving  a  lease,  becomes  as 
to  the  mortgagee  a  disseisor;  vide^  also,  Jackson  v.  Hopkins^  18 
Johns.  487;  Dickenson  v.  Jackson,  6  Cow.  147;  Woodfall,  237; 
and  if  during  the  disseisin  he  should  cut  down  the  grass,  trees, 
or  corn  growing  on  the  land,  the  disseisee,  after  re-entiy,  may 
have  an  action  of  trespass  vi  ei  armis  against  him  for  the  trees, 
grass,  or  corn ;  for  after  re-entry,  the  law,  as  to  the  disseisor  and 
his  servants,  supposes  the  freehold  always  to  have  continued  in 
the  disseisee,  though  perhaps  trespass  vi  cl  armis  would  not  lie 
against  the  lessee,  for  the  fiction  of  law  shall  not  by  relation 
make  him  a  wrong  doer  vi  ei  armis,  who  comes  in  by  color  of 
title,  because  in  Jidione  juris  semper  oequilas  existai:  Lifford's 
case,  11  Coke,  51.  But  though  the  lessee  shall  not  be  treated 
as  a  trespasser,  still  if  he  cuts  the  grass  and  trees,  or  sows  the 
land,  and  cuts  and  carries  away  the  crops,  they  may  be  recov- 
ered by  the  disseisee  after  re-entry;  the  re-entry  by  relation 
revests  the  property  in  him,  as  well  for  the  emblements  as  the 
freehold,  and  equally  against  the  feoffee  or  lessee  of  the  dis- 
seisor as  against  the  disseisor  himself,  though  it  will  not,  as 
against  a  person  coming  in  by  color  of  title,  give  him  an  action 
of  trespass  vi  et  armis:  11  Coke,  51;  Dyer,  31,  173;  Powell  on 
Mort.  213,  214,  c.  7.  Mr.  Powell  observes,  that  as  to  emble- 
ments, there  is  a  distinction  between  tenants  who  have  partic- 
ular estates  that  are  uncertain,  defeasible  by  the  act  of  the 
parties,  or  by  the  act  of  God,  and  those  who  have  particular  es- 
tates uncertain— defeasible  by  a  right  paramount;  for  in  the 
latter  case,  he  that  hath  the  right  paramount,  shall  have  the 
emblements.  The  mortgagee  undoubtedly,  as  against  the 
mortgagor  and  his  grantee,  has  the  paramount  right.     Mr. 
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Powell  considers  the  right  of  mortgagee  to  emblements    as 
against  the  lessee  of  the  mortgagor,  as  necessarily  resnlting 
from  the  doctrine  established  by  Lord  Mansfield  in  Keech  t. 
HaU^  Dong.  21,  that  a  mortgagor  has  no  right  to  lease;  he  ob- 
serves that  he  can  see  no  ground  on  which  the  case  of   sach 
lessee,  as  to  emblements,  can  be  distinguished  from  any  other 
tenant  under  a  tortious  title;  for  if  he  be  considered  a  wrongs- 
doer  as  to  his  occupation  of  the  premise<j,  he  can  not  be  consid- 
ered in  a  different  character  as  to  the  emblements,  nor  can 
there  be  any  ground  to  imply  a  consent  to  cultivate  the  prop- 
erty, when  no  implication  is  admitted  of  a  consent  to  occupy 
it:  Jacob's  Law  Diet.,  Emblements,  4  Bep.  21. 

This  reasoning  appears  to  me  to  be  conclnsiYe.  The  plaintifi^ 
therefore,  according  to  the  stipulation  of  the  parties  in  the  case, 
is  entitled  to  judgment  for  forty  dollars  damages,  and  thirty 
dollars  costs. 


Growing  Crops,  Right  to,  on  Fobxclosurx  Sale. — See  Crtw9  r,  Pemdie* 
ton^  19  ^m.  Dea  750,  and  note.  That  the  poichaaer  nnder  sacfa  a  nle  is 
entitled  to  the  crops,  is  held  on  the  authority  of  the  foregoing  dedaion  io 
Bhepard  v.  Phiibrick,  2  Denio,  175;  JeweU  v.  KenhoUz,  16  Barb.  196;  Gardner 
y.  Fmley,  19  Id.  321;  Aldrieh  v.  Reynolds,  1  Barb.  Ch.  615;  Sherman  ▼.  WiU 
leU,  42  N.  Y.  150;  Harris  y.  Frink,  49  Id.  31;  Samson  y.  Sose,  65  Id.  4211. 
Ab  to  the  rights  of  pnrchaaem  at  forecloanre  aalea  generally,  the  oaae  ia  ra- 
fenred  to  incidentally  in  7\|f)  t.  ^oiton,  53N.  Y.  384. 
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[8  WBiiiwT»r.,  610.3 

Levying  an  Execution  and  Taking  a  Bxceiptob  Change  the 

8I0N  of  goods,  in  contemplation  of  law  withoat  an  actual  removaL 
AcnrAL  Forcible  Dispossession  is  Unnecessary  to  Maintain  Trbspasi 

de  bonis  asportatis  or  troyer,  any  nnlawfal  interference  or  ezeiciae  of  do* 

minion  with  respect  to  the  property  by  which  the  owner  ia  «^MtiTi;fU<| 

being  sufficient. 
Trover  and  Trespass  are  Conourrent  Remedies  for  most  illegal  or  tor- 

tions  takings. 
Trespass  Lies  for  Levying  on  the  Qoods  of  a  Stbanobb  and  taking  a 

receiptor,  though  the  goods  are  not  removed  and  the  receiptor  permits 

the  owner  to  keep  possession  and  dispose  of  them  as  his  own. 
Owner  having  Indemnifed,  the  IIec!Eiftor  may  Recover  the  Sum  Be- 

pressed  in  the  receipt  as  damages,  in  such  a  case. 
Receiptor  Leaving  the  Party  in  Possession  and  Control  of  the  goods 

is  liable  as  for  gross  negligence,  if  they  are  wasted  or  sold. 
Receiptor  is  Estopped  from  Denying  the  Sheriff's  Right  to  the  goods* 

and  can  not  set  up  title  in  a  third  person,  except  where  they  have 

takm  from  him  by  act  of  law,  or,  perhaps,  by  force. 
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WLmcEiFioK  iiAS  so  Propkbtt  in  the  Goods,  being  merely  the  BherifiTs 
servant^  bnt  his  promise  to  redeliver  them  is  founded  upon  a  sufficient 
ooD>ideration«  and  may  be  enforced. 

SnAircKB  WH08X  Goods  aius  Levied  on,  FaAUDULSNTLY  Claiming  Othsb 
Goods  of  the  defendant  in  execution,  is  not  thereby  debarred  from  recov- 
ering full  damages  for  the  illegal  taking  of  the  goods  actually  belonging 
to  him. 

Tbsspa88  de  bonis  aaportalis,  for  a  stock  of  goods.  At  the  trial 
mt  the  circuit  it  appeared  that  the  goods  were  levied  ou  by  the 
aheriff  while  in  possession  of  the  present  plaintiffs,  on  an  execu- 
tion in  favor  of  two  of  the  defendants  against  one  Phillips. 
The  plaintiffs  claimed  under  a  transfer  from  Phillips,  which  the 
defendants  insisted  was  fraudulent.  At  the  time  of  the  levy, 
the  defendants  offered  to  leave  the  goods  unmolested  if  the 
plaintiffs  would  turn  out  or  show  them  other  property  of 
Phillips,  which  the  plaintiffs  refused  to  do,  claiming  to  have 
bought  all  of  Phillips'  personalty,  including  certain  lumber 
piled  near  the  store.  On  demand  of  the  sheriff,  the  plaintiffs 
procured  two  persons  to  receipt  to  him  for  the  goods  in  the 
store,  and  to  promise  to  redeliver  them  or  pay  the  amount  of 
the  execution,  and  the  sheriff  left  the  goods  as  he  found  them. 
The  plaintifb  indemnified  the  receiptors  and  remained  in  pos* 
session,  selling  the  goods  as  their  own  in  the  course  of  trade, 
so  that  only  a  small  portion  remained  on  hand  at  the  trial. 
The  defendants  sued  the  receiptors  shortly  before  the  trial.  It 
further  appeared  that  after  the  levy,  other  goods  of  Phillips, 
which  the  plaintiffs  claimed  at  the  time  of  the  levy,  had  been 
levied  on  and  sold  on  another  execution,  and  bought  by  one  of 
the  plaintifEs  as  agent  of  the  plaintiff  in  that  execution.  The 
defendants  insisted  that  trespass  would  not  lie,  because  there 
had  been  no  actual  removal,  or  if  so,  that  only  nominal  dam- 
ages could  be  recovered,  and  that  the  plaintiffs  could  not  re- 
cover  also,  because  of  their  fraudulent  claim  to  other  property 
of  Phillips,  which  prevented  a  levy  thereon.  The  judge  left  the 
question  of  the  bona  fides  of  the  sale  and  transfer  by  Phillips 
to  the  plaintifEs,  to  the  jury,  upon  evidence  which  it  is  unnec- 
essary to  state.  He  instructed  them,  also,  that  the  levy  and 
taking  of  the  receipt  changed  the  possession  in  contemplation  of 
law,  and  if  the  transfer  to  the  plaintiffs  was  fair,  they  could  re- 
cover the  full  amount  expressed  in  the  receipt,  they  having  in- 
demnified the  receiptors.  As  to  the  plaintiffs'  claim  to  Phillips' 
other  property,  his  honor  said  that  it  was  material  only  on  the 
point  as  to  the  bona  fides  of  the  transfer  of  the  goods  in  the 
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store,  and  did  not,  if  that  transfer  was  fair,  prevent  a  full 
CO  very.  Verdict  for  the  plaintiffs  for  the  full  amount  claimed, 
and  motion  for  a  new  trial,  founded  on  exceptions  to  the  instruc- 
tions. 

J,  A.  Collier,  for  the  defendants,  claimed:  1.  That  the  plaint- 
iffs ought  not  to  recover  more  than  nominal  damages  at  fur- 
thest, because  the  property  remained  in  their  possession   and 
the  defendants  could  never  obtain  it,  the  only  ground  for  a  full 
recovery  in  trespass  being,  that  upon  such  recoveiy  and  pay- 
ment of  the  verdict,  the  property  vested  in  the  defendants:    13 
Mass.  225;  Cow.  Tr.  667,  669;  9  Mass.  258;  7  Cow.  278.    2.  That 
the  liability  of  the  plaintiffs  to  the  receiptors,  and  of  the  latter 
to  the  defendants,  could  not  be  urged,  because  the  receiptors 
or  the  plaintiffs  might  show  that  the  goods  were  not  the  prop- 
erty of  the  defendant  in  execution:  7  Oow.  294;  Id.  670,  n/    9 
Mass.  204. 

c/l  A.  Spencer,  for  the  plaintiffs,  cited  7  Johns.  254,  302;  10 
Id.  172;  10  Mass.  125;  1  Oow.  322;  5  Id.  323,  and  7  Id.  294,  to 
the  point  that  either  trespass  or  trover  would  lie  in  a  case  like 
this. 

By  Court,  Suthebland,  J.  The  charge  of  the  judge  was  cor- 
rect on  both  its  branches.  The  levy  by  the  sheriff  and  the  tak- 
ing a  receiptor,  changed  the  possession  of  the  goods  in  contem- 
plation of  law;  it  was  a  conversion  of  them  to  the  use  of  the 
defendants.  To  maintain  trover  or  trespass  de  bonis  aaporieUui, 
evidence  of  an  actual  forcible  dispossession  of  the  plaintiff  is 
not  necessary;  any  unlawful  interference  with  the  property,  or 
exercise  of  dominion  over  it,  by  which  the  owner  is  damnified, 
is  sufficient  to  maintain  either  action.  This  is  abundantly  set- 
tled by  numerous  cases  in  relation  to  the  action  of  trover:  1 
Chit.  PI.  151,  152,  153,  and  cases  there  cited:  Brisiol  v.  Burt,  7 
Johns.  254  [5  Am.  Dec.  264];  6  l^Iod.  212;  4  T.  B.  260;  G  East, 
538;  6  Bac.  Abr.  677;  Reynolds  v.  ShuJer,  5  Cow.  325,  where  all 
the  cases  are  collected.  Trover  and  trespass  are  concurrent 
remedies  for  most  illegal  or  tortious  takings:  1  Chit.  PI.  169; 
3  Willes,  336. 

In  Gibbs  v.  Chase,  10  Mass.  125,  the  plaintiff,  as  deputy 
sheriff,  had  levied  an  execution  upon  a  quantity  of  timber,  as 
the  property  of  one  Bobbins;  after  such  levy,  the  defendant, 
also  an  officer,  seized  and  sold  the  same  timber  under  process, 
against  one  Ordway,  as  his  property,  and  forbid  the  plaintiff 
from  selling  or  intermeddling  with  it;  but  the  timber  was  not 
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actually  remoyed  from  the  place  where  the  plaintiff  left  it;  it 
was  held  that  this  was. a  tortious  disturbance  of  the  legal  pos- 
session of  the  plaintiff,  for  which  trespass  would  lie.  The 
court  say:  **  He  who  interferes  with  my  goods,  and  without  any 
delivery  by  me,  and  withouij  my  consent  undertakes  to  dispose 
of  them,  as  having  the  property  general  or  special,  does  it  at 
his  peril,  to  answer  me  the  value  in  trespass  or  trover;  and  even 
a  subsequent  tender  of  the  goods  will  not  excuse  him,  if  I 
choose  to  demand  the  value." 

But  the  recent  case  of  Wintringham  v.  Lafoy^  7  Cow.  735,  was 
in  all  its  circumstances  essentially  like  the  case  at  bar;  and 
trespass  de  bonis  cufportcUis  was  there  sustained.  The  defendant 
in  that  case  was  a  constable,  and  by  virtue  'of  an  execution 
against  one  Gallis,  had  levied  upon  certain  articles  of  jewelry 
in  the  store  occupied  by  bim,  which  the  plaintiff  proved  be- 
longed to  him.  The  defendant  made  an  inventory,  and  said 
he  would  remove  the  goods  unless  security  was  given  that  they 
should  be  set  forth  coming  to  answer  the  execution;  security 
was  accordingly  given,  and  the  articles  were  not  removed,  but 
left  in  the  store  in  the  same  condition  as  the  officer  found  them. 
The  action  was  sustained  on  the  ground  that* the  dominion 
which  the  defendant  undertook  to  exercise  over  the  property, 
by  levying  upon  it,  and  exacting  security  for  its  forthcoming, 
constituted  him  a  trespasser,  he  having  no  legal  authority  to 
intermeddle  with  it.  That  case  is  decisive  upon  this  point,  and 
establishes  the  doctrine  that  where  the  taking  or  intermeddling 
is  tortious,  either  trover  or  trespass  de  bonis  asporkUis  may  be 
maintained. 

It  was  not  a  case  for  nominal  damages.  If  the  plaintiffs 
were  entitled  to  recover  at  all,  they  had  indemnified  the  indi- 
viduals who  became  security  to  the  officer  for  the  goods,  and 
the  sureties  had  been  prosecuted;  and  we  are  to  intend  that 
they  either  have  been  or  will  be  compelled  to  pay  the  value  of 
the  goods  to  the  sheriff,  for  the  benefit  of  those  of  the  defend- 
ants who  were  plaintiffs  in  the  execution.  In  Edson  v.  Weston, 
7  Cow.  278,  it  was  held  that  a  receiptor  to  the  sheriff,  as  a 
surety  of  this  description  is  commonly  termed,  was  a  naked 
bailee,  and  was  responsible  only  for  gross  negligence;  and  the 
property  having  been  taken  out  of  his  possession'  by  a  para- 
mount title,  to  wit,  an  execution  levied  upon  it  before  it  came 
to  the  defendant's  possession,  it  was  decided  that  he  was  not 
responsible.  But  I  apprehend  it  would  be  gross  negligence  in 
a  bailee  of  this  description,  to  leave  the  property  in  the  pos- 
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session  and  under  the  control  of  the  person  from  whom  it  had 
been  taken;  and  if  it  was  wasted  or  sold,  he  would  be  respon- 
sible; such  is  this  case.     Such  a  defendant  would  be  estopped 
from  denying  the  right  of  the  party  to  the  property.     He  oould 
not  set  up  a  title  to  it  in  a  third  person.     If  taken  from   liim 
by  act  of  law,  or  perhaps  by  force,  he  may  not  be  responsible 
on  the  ground  that  he  is  a  naked  bailee.     A  receiptor  of  cliat- 
tels  has  no  property  in  them;  he  can  not  maintain  trover  for 
them  in  his  own  name;  he  is  but  the  servant  or  agent  of  ibe 
sheriff:  7  Cow.  294,  and  cases  there  cited;  still  his  promise  is 
founded  on  a  good  and  sufiBcient  consideration;  it  is  obligatory 
upon  him,  and  may  be  enforced.     The  plaintiffs  in  the  execn- 
tion  having  prosecuted  the  receiptor,  it  is  not  for  them  to  aU^e 
that  they  can  not  recover;  and  if  the  receiptor  is  made  to  paj, 
he  can  undoubtedly  resort  to  the  indemnity  given  to  him   bj 
the  present  plaintiffs. 

The  claim  set  up  by  the  plaintiffs  to  other  and  distinct  parcela 
of  the  personal  property  which  once  belonged  to  the  defendant 
in  the  execution,  though  unfounded  and  even  fraudulent,  woald 
not  deprive  them  of  their  right  of  action,  or  diminish  the 
amount  which  they  were  entitled  to  recover  for  the  property 
actually  belonging  to  them,  and  which  was  illegally  taken  by 
the  defendants.  The  goods  in  question  were  not  mingled  vnth 
the  other  property;  the  goods  were  in  the  store;  the  other 
property  was  lumber,  and  lying  outdoors.  The  cases  referred 
to  have  no  application:  7  Mass.  123;  8  Johns.  Cas.  84. 

New  trial  denied. 


Cited  on  the  following  pointa:  That  a  reoeiptor  is  a  mere  iervant  or  naked 
depoBitary :  BuUa  y.  CoUins^  13  Wend.  147;  MUler  v.  AdsU,  16  Id.  352.  That 
a  sale  of  property  on  another's  land,  and  a  direction  to  remove  it^  oonstitoto 
such  vendor  a  co-trespasaer,  where  the  property  is  afterwards  ramoved, 
though  he  was  not  present  at  the  time:  Wall  v.  Oabom,  12  Wend.  40.  That 
all  persons  directing  or  requesting  another  to  commit  trespass  are  oo-tres- 
passers,  as  in  the  case  of  an  execution  creditor  requesting  the  sheriff  to  aell: 
Herring  v.  Hoppock,  15  Wend.  413.  As  to  what  is  sufficient  to  constitute  a 
cause  of  action  in  trespass  de  bonis  asporUUis:  Brockway  v.  Bumap,  12  Barh. 
351;  S.  C,  8  How.  Pr.  192.  That  a  levy  on  goods,  without  a  removal,  if 
not  justified,  is  a  trespass:  Wheeler  v.  McFarland,  10  Wend.  324;  Neff  v. 
Tliompson,  8  Barb.  2ia  Cited  also  in  O'Donnell  v.  Kelsey^  10  N.  Y.  420,  as 
an  authority  on  the  subject  of  estoppels  in  pais.  See  on  that  point,  Wetland 
Canni  Co,  v.  Hathaway,  ante^  61,  and  citations  in  the  note  thereto 
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MoCoY    V.  CUBTIOK 

[9  Wnnaxx,  17.] 

QmciAL  Ghabaotkb,  Gxnxbal  Bxputatiok  as  Evidengb  oy.— The  offioud 
chjiraflter  of  all  pablio  officers  may  be  established,  at  least  prima  fade, 
by  evidence  that  they  have  been  generally  repnted  to  be  and  hare  acted 
as  such,  without  production  of  their  commissions. 

ScBOOL  DnucTORS  AiTD  Trustiks,  being  regnlar  public  officers,  are  within 
this  role. 

POWKB  Dkueoatkd  to  Two  OB  MoRB  for  a  private  purpose,  must  be  eze- 
onted  by  all,  but  in  matters  of  public  concern  a  majority  may  act  if  all 


Wabbavt  Sionzd  bt  Two  School  Thustkes  for  the  collection  of  a  tax  is 
good,  and  the  presence  of  the  third  trustee  at  the  previous  proceedings 
will  be  presumed  until  the  contrary  appears. 

Ebrob  from  the  common  pleas,  in  an  action  of  trover  for  a 
watch,  to  which  the  general  issue  was  pleaded.  The  defend- 
ant justified  the  taking  of  the  watch  under  a  warrant  issued  to 
him  as  collector  of  a  school  district,  signed  by  two  persons  as 
flcfaool  trustees,  commanding  the  collection  of  a  tax  assessed 
against  the  plaintiff  and  other  taxpayers  of  the  district,  and 
gaye  eyidence  that  the  persons  signing  the  warrant  were  gen- 
erally reputed  to  be,  and  had  acted  as  trustees,  and  that  he 
was  generally  reputed  to  be,  and  had  acted  as  collector.  The 
plaintiff  objected  to  this  evidence  as  inadmissible,  and  to  the 
warrant,  because  the  erection  of  the  district  was  not  proved, 
and  because  the  warrant  was  not  signed  by  all  the  trustees, 
but  the  objections  were  overruled.  The  laying  out  and  record- 
ing of  the  district  were  afterwards  proved.  Verdict  for  the  de- 
fendant under  the  charge  of  the  court,  and  the  plaintiff  sued 
ont  this  writ. 

8.  c7.  WUkin,  for  the  plaintiff  in  error. 

A.  8.  Benton,  for  the  defendant  in  error. 

By  Court,  Sutheblaio),  J.  It  is  a  general  rule  in  relation  to 
all  public  officers,  that  they  may  establish  their  official  character 
by  proving  that  they  are  generally  reputed  to  be  and  have  acted 
as  such  officers,  without  producing  their  commission  or  other  evi- 
dence of  their  appointment.  This  is  well  established,  as  to  all 
peace  officers,  sheriffs,  constables,  justices  of  the  peace,  etc:  4 
T.  B.  366;  PoUer  v.  Luther,  3  Johns.  431;  Cow.  Treat.  572, 
note  m.;  6  Binn.  88;  9  Mass.  231  [Fowler  v.  Bebee,  6  Am.  Dec. 
62];  7  Johns.  649;  9  Id.  126;  12  Id.  296;  Wilcox  v.  8mith,  5 
Wend.  231;  16  Vin.  113, 114.    In  Rex  v.  Jones,  2  Camp.  131,  a 
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letter  was  permitted  to  be  read  purportinj?  to  be  from  the  lords 
commissioners  of  the  treasury,  without  any  eyidence   except 
what  appeared  on  the  face  of  the  letter,  that  they  were  com  mis- 
sioners.     That,  too,  was  a  criminal  case,  and  it  was  distiDctly 
objected,  on  the  part  of  the  defendant,  that  the  authority  of 
the  commissioner  should  be  shown  by  producing  the  commis- 
sion by  which  they  were  appointed.     The  trustees  and  collect- 
or of  a  school  district  are  regular  officers,  annually  chosen, 
with  powers  and  duties  well  defined  and  regulated  by  statute; 
and  it  is  not  perceived  why  their  official  characters  may  not  be 
shown  in  the  same  manner  as  that  of  a  justice  of  the  peace  or  a 
constable.    They  are  officers  of  almost  equal  notoriety,  and  the 
duties  of  a  collector  are  very  much  of  the  same  nature  as  those 
of  a  constable:  Laws  of  1819,  p.  198,  sees.  20  to  25.    I  am  in- 
clined to  think,  therefore,  the  parol  eyidence  upon  these  points 
was  admissible.     Whether  it  was  sufficient  or  not  is  a  question 
which  does  not  arise  on  this  bill  of  exceptions.     The  objections 
are  specifically  to  the  nature  of  the  evidence,  and  not  to  its  de- 
fect or  sufficiency. 

This  disposes  of  the  two  first  exceptions.  The  next  objec- 
tion was  to  the  introduction  of  the  warrant,  on  the  gronnd 
that  it  was  signed  only  by  two  trustees.  I  am  inclined  to 
think  the  objection  was  properly  overruled.  Where  power  is 
delegated  to  two  or  more  individuals  for  a  mere  private  pur- 
pose, in  no  respect  affecting  the  public,  it  is  necessary  that 
all  should  join  in  the  execution  of  it.  Thus,  arbitrators  must 
all  unite  in  an  award.  But  in  matters  of  a  public  concern,  if 
all  are  present,  the  majority  can  act,  and  their  acts  will  be  the 
acts  of  the  whole:  1  Bos.  &,  Pul.  236;  3T.  B.  592;  6  Johns.  41 
[Oreen  v.  Miller ,  6  Am.  Dec.  184].  There  can  be  no  doubt  that 
a  contract  made  by  all  of  the  trustees  and  signed  by  two  would 
be  binding,  or  that  two  could  contract  against  the  will  of  the 
third,  if  he  was  duly  notified  or  consulted  and  refused  to  act. 
The  convenient  dispatch  of  public  business  requires  that  it  should 
be  so:  Ex  parte  Rogers,  7  Cow.  526,  and  cases  there  cited.  The 
objection  here  was  simply. that  the  warrant  was  not  signed  by 
all  the  trustees.  There  is  nothing  to  show,  or  from  which  it  is 
to  be  inferred,  that  all  the  trustees  did  not  concur  and  act  in 
the  previous  proceedings,  and  assent  to  the  issuing  of  the  war- 
rant. In  Tales  v.  Bussdl,  17  Johns.  468,  which  was  a  writ  of 
error  upon  a  judgment  entered  upon  the  report  of  referees,  in 
an  action  not  referable  under  the  statute,  the  report  was  signed 
by  only  two  of  the  referees,  and  one  of  the  errors  relied  upon 
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was  that  it  did  not  appear  that  all  the  referees  met  and  heard 
tbe  parties.  It  was  held  by  Chancellor  Kent,  who  delivered 
tTio  opinion  in  the  court  of  errors,  that  it  was  to  be  presumed 
that  all  the  referees  met,  as  nothiog  appeared  to  the  contrary; 
and  if  they  did  not,  the  objection  should  have  been  taken  in  the 
court  below.  That  principle  seems  to  be  applicable  to  this  case, 
and  disposes  of  this  point.  It  was  also  objected  that  it  did  not 
appear  that  school  district  number  fifteen  was  ever  laid  out  and 
recorded.  The  objection  was  removed  by  the  subsequent  evi- 
dence in  tbe  case.  The  record  of  the  town  of  Warwick  was 
piodaced,  by  which  the  laying  out  and  recording  of  the  district 
WEB  fully  shown.  The  evidence  offered  by  the  plaintiff  was 
properly  rejected. 

Judgment  affirmed,  with  double  costs. 


OmciAL  Charactkb,  Pboov  op. — ^Acts  done  by  one  in  a  particniar  office 
m  evidence  of  his  dne  appointment  and  induction  into  it,  and  may  be  con- 
elnflive  against  himaelf :  Johnson  v.  IViUon,  9  Am.  Dec.  50.  That  one's  offi- 
cial character  may  be  proved  by  evidence  that  he  is  generally  reputed  to  be 
and  has  acted  as  such  officer,  without  producing  a  commission  or  certificate  of 
appmntment,  is  held,  citing  McCoy  v.  Curtice,  in  People  v.  Cool:,  14  Barb. 
287;  CoUon  v.  Beardsley,  38  Id.  37. 

MAJOBrrr  may  Execute  Power  Delegated  to  Sevesal,  When. — A  ma- 
jority of  county  commissioners  may  act  in  relation  to  public  business:  Com- 
miasioners  v.  Leehj,  9  Am.  Dec.  418.    But  in  Oeter  v.  Commiftsionera,  1  Id. 
621,  it  was  held  that  a  power  conferred  by  statute  on  five  commissioners,  re- 
lating to  the  removal  of  tobacco  inspectors,  must  be  executed  by  all  jointly, 
and  that  an  acb  done  by  four  would  be  invalid.     A  majority  of  directors  of  a 
corporation  must  be  present  at  any  meeting  for  the  transaction  of  business, 
imleBa  the  statute  prescribes  a  less  number,  and  a  majority  of  a  quorum  may 
decide:  Ex  parte  WiUeocks,  17  Am.  Dec.  525,  and  citations  in  the  note  thereto. 
Whether  or  not  a  majority  of  arbitrators  can  make  an  award,  see  Moore  v. 
Emng,  1  Am.  Dec.  195,  and  note;  Tovme  v.  Jaqnitk,  4  Id.  84;  Green  v.  Mil' 
fer,  5  Id.  184;  Patterson  v.  Leavitt^  10  Id.  98.     That  in  matters  of  public  con- 
eem,  where  a  power  is  conferred  upon  a  number  of  persons  jointly,  all  must 
be  present,  but  a  majority  may  act;  and  that  where  an  act  is  done,  or  a  war- 
rant or  other  x^ocess  or  official  docnment  is  signed  by  a  majority  of  those  to 
whom  a  power  is  confided,  the  presence  and  concurrence,  or  notice  to,  and  rc- 
fnaal  by  the  rest,  will  be  presumed  until  the  contrary  appears,  are  proposi- 
tions to  support  which  the  foregoing  decision  has  been  frequently  cited: 
People  V.  WhUeside,  23  Wend.  15;  Woolsey  v.  Tompkins,  Id.  326;  Doughty  v. 
Hope,  3  Den.  253;  Millar  v.  Oariocl;  8  Barb.  157;  Doolittle  v.  DooliUle,  31  Id. 
313;  OahUy  v.  Aspinwally  3  N.  Y.  565;  Gildersleeve  v.  Board  of  Education,  17 
Abb.  Pr.  210.     Notice  and  refusal  are  equivalent  to  attendance  in  such  a  case: 
HorUm  v.  Garrison,  23  Barb.  179.     But  where  a  tax-warrant  was  signed  by 
all  the  trustees,  but  it  appeared  that  one  of  them  was  not  present  at  the  meet- 
ing, and  did  not  meet  and  consult  with  the  othera  with  respect  to  it,  but 
signed  afterwards,  it  was  held  void,  citing  the  principal  case:  Keeler  v.  FroHt, 
22  Barb.  401.     The  doctrine  laid  down  in  McCoy  v.  Curtice  on  this  subject 
adopted  into  the  revised  statutes,  though  the  revisers  seem  to  have  in> 


116  Betnolds  v.  Moore.  [New  York, 

tended  to  provide  a  uniform  rale  applicable  to  powers  delegated,  either  for 
pablio  or  for  private  purposes :  People  y.  Whiteside,  23  Wend.  15. 

Justification  of  Officers  by  their  Process.— See,  on  this  subject^  tho 
note  to  Savacool  y.  Boughion^  21  Am.  Dec.  109;  Wilcox  v.  sSmiih^  Id.  213; 
Miller  v.  Brown,  23  Id.  693,  and  Reynolds  v.  Moore,  and  Baler  v.  Freeman^ 
po8t.  The  principal  case  is  cited  to  the  point  that  process  regular  on  its  face 
is  a  protection  to  the  officer  who  executes  it,  whether  the  magistimte  iasiimg 
it  has  or  has  not  jurisdiction  of  the  particular  case,  or  whether  his  prooead- 
ings  haye  been  regular  or  irregular,  in  Coon  y.  Congden^  12  Wend.  499i 


Ketnolds  v.  Moobe. 

[9  WXXDBLL,  85.] 

Tax  Wabbant  Issued  bt  db  Facto  Tbustbbs  of  a  school  diatriot^  mod 
regular  on  its  face,  is  a  sufficient  protection  to  the  collector,  and  in 
pass  against  him  for  a  seizure  thereunder,  eyidence  showing  that  the 
quirements  of  the  statute,  as  to  notice,  etc,  in  the  proceedings  for  the 
organization  of  the  district  were  not  complied  with,  is  inadmissible. 

Double  Costs  must  be  Allowed  to  a  School  District  CIollectob  who 
obtains  judgment  in  an  action  against  him  for  an  official  act. 

Ebbob  from  the  common  pleas  in  an  action  of  trespass  for 
taking  a  yoke  of  cattle.  The  defendant  justified  the  taking'  as 
tax  collector  of  a  school  district,  under  a  warrant  from  the 
trustees.  The  district  had  been  formed  out  of  four  others,  and 
the  plaintiff  offered  evidence  to  prove  that  the  requirements  of 
the  statute  had  not  been  complied  with  in  organizing  the  dis- 
trict; that  one  of  the  trustees  of  one  of  the  original  districts 
bad  not  consented  to  the  change;  that  due  notice  had  not  been 
given  of  the  alteration,  etc. ,  but  on  the  defendant's  objection, 
the  evidence  was  rejected.  The  plaintiff  excepted,  and  sub- 
mitted to  a  nonsuit,  and  the  court  awarded  double  costs  to  the 
defendant,  whereupon  the  plaintiff  sued  out  this  writ  of  error. 

«/.  B,  Van  Duzer,  for  the  plaintiff  in  error. 

C.  P.  Kirkland  and  J,  A.  Spencer,  for  the  defendant  in  error. 

By  Court,  Suthebland,  J.  The  new  district  was  a  district 
de  facto.  It  had  organized,  chosen  its  officers,  levied  a  tax,  and 
a  warrant  had  been  issued  for  its  collection.  The  trustees  who 
issued  the  warrant  were  officers  de  facto,  and  the  warrant  was 
regular  upon  the  face  of  it.  This  is  sufficient  to  protect  the 
officer.  Whether  all  the  forms  prescribed  by  the  statute  in 
organizing  the  district,  or  in  its  subsequent  proceedings,  had 
been  complied  with,  is  not  a  matter  to  be  inquired  into  between 
ihese  parties.    This  is  fully  established  by  the  cases  of  Savacool 
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T.  Bougklon^  5  Wend.  170  [21  Am.  Dec.  181];  Wilcox  v.  Smith, 
Id.  231;  and  McCoy  ▼.  Curtice  [ante,  113],  and  the  authorities 
there  referred  to.  The  fallacy  of  the  plaintiff's  argument,  I 
apprehend,  is  this:  He  supposes  that  the  evidence  offered  by 
him  would  have  established  the  fact  that  there  was  no  such  dis- 
trict as  the  one  in  question;  whereas,  in  truth,  it  would  only 
have  shown  an  irregularity  or  informality  in  the  organization  of 
the  district;  that  there  was  such  a  district  formed  and  duly  re- 
cotded,  was  proved. 

The  defendant  was  entitled  to  double  costs.  He  is  an  officer 
within  the  meaning  of  the  statute:  2  Bev.  Stat.  617,  sec.  2d. 

Judgment  affirmed. 

JrarrnncATiON  or  OFnczas  by  theik  Pbocbss. — See  the  note  to  Saocteaoi 
▼.  BougKion,  21  Am.  Dec.  109;  and  other  cases  in  the  American  Decisions, 
died  in  the  note  to  McCoy  v.  Curtice,  anU^  113.  See  also  Bdker  v.  Freeman, 
pott.  In  Coofi  V.  Congden,  12  Wend.  499;  and  Earl  v.  Camp,  16  Id.  666, 
Reynolds  v.  Moore  is  referred  to  as  an  authority  for  the  position  that  a  minis- 
terial officer  is  protected  hy  process  regnlar  on  its  face,  though  the  magistrate 
inoing  it  had  not  jurisdiction  of  the  case  or  his  proceedings  were  irregular. 

OmcEBS  DB  FAcnro,  Who  are. — See  the  note  to  HUdreth  v.  Mclntire,  19 
Am.  Dec  63.  Persons  acting  as  school  trustees,  without  objection,  though 
chosen  at  a  meeting  held  outside  the  district,  were  held  to  be  trustees  de 
faOo^  on  the  authority  of  Reynolds  ▼.  Moore,  in  Myer  y.  OrispeU,  28  Barb.  66. 


Baeeb  v.  Fbeeman. 

[9  Wkhskll,  86.] 

OwvKB  OF  Pbofxbty  Sold  under  Illegal  Process  PuRCHAsiNOthe  same  at 
such  aale,  either  personally  or  by  his  agent,  can  recover  only  the  amount 
of  his  bid  and  interest  thereon  in  trespass  for  the  unlawful  taking. 

SCEOOL  DlSTRICI  CAN  NOT  CHANGE  THE  SfTS  OF  m  SCHOOL-HOVSB,  wlthout 

the  consent  of  the  school  commissioners. 
School  Trustees  are  Liable  in  Trespass  for  Assessing  an  Illeoai. 

Tax  voted  by  the  district  to  change  the  site  of  its  school-house,  and  for 

iHuing  a  warrant  to  collect  such  tax. 
Sohool  Trustees  are  not  Mere  Ministerial  Officers  bound  to  obey 

the  illegal  resolutions  of  the  district, 

Ebbob  from  the  common  pleas  in  an  action  of  trespass  brought 
against  the  defendants  as  school  trustees,  for  causing  a  sale  of 
certain  wheat  growing  on  the  plaintiff's  land.  The  trustees 
justified  under  a  warrant  issued  by  them  to  collect  a  tax  voted 
by  the  district  to  purchase  a  site  and  build  a  new  school-house. 
The  facts  concerning  the  voting  of  the  tax  sufficiently  appear 
bom  the  opinion.     The  wheat  in  question  was  levied  upon  and 
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sold  by  the  collector  to  collect  a  balance  of  the  plaintiff's  pro- 
portion of  said  tax,  omoanting  to  seTenteen  dollars  and    five 
cents.     The  plaintiff's  son,  P.  Freeman,  purchased  said  wlieat 
at  the  sale  for  the  amount  of  the  tax  remaining  due.     The 
plaintiff  himself  harvested  it,  and  his  son  exercised  no  acts  of 
ownership  over  it.    The  defendants  offered  to  prove  by  the  son 
that  he  acted  as  agent  for  his  father  in  the  purchase,  and  pur- 
chased with  his  money,  but  the  evidence  was  rejected.     Tlie 
judge  charged  the  jury  that  the  vote  to  raise  the  tax  was  iHegsl 
because  the  consent  of  the  school  commissioners  of  the  two 
towns  included  in  the  district  had  not  been  obtained  to  the  pro- 
posed change  of  the  site  of  the  school-house,  and  that  the  reso- 
lution to  raise  such  tax  was  no  protection  to  the  defendants. 
The  defendants  excepted.    Verdict  for  the  plaintiff  for  ninety- 
three  dollars  and  forty-one  cents,  which  was  about  the  value  of 
the  wheat.     The  defendants  sued  out  this  writ. 

B.  F,  Butler y  for  the  plaintiffs  in  error,  contended,  among 
other  things,  that  the  vote  to  raise  the  tax  was  a  protection  to 
the  defendants:  Savacool  v.  Boughton,  5  Wend.  170  [21  Am. 
Dec.  181];  1  Cai.  91;  8  Johns.  69;  9  Id.  229;  13  Id.  444. 

J.  G.  Spencer,  for  the  defendant  in  error,  cited  6  T.  B.  443; 
Cowp.  640;  16  East,  21;  10  Mass.  356,  105;  13  Id.  282,  to  the 
point  that  the  defendants  might  have  refused  to  act  and  were 
not  protected. 

By  Court,  Nelson,  J.  The  court  below  erred  in  excluding 
the  evidence  of  P.  Freeman,  that  he  bid  off  the  wheat  as  the 
agent  of  his  father,  and  the  jury  also  erred  in  finding  a  verdict 
to  the  amount  of  the  value  of  the  wheat.  The  court  gave  no 
directions  on  this  point  to  the  juiy,  but  their  exclusion  of  the 
above  testimony  sufficiently  indicated  their  opinion,  as  that  de- 
cision must  have  been  made  upon  the  ground  that  the  plaintiff 
was  entitled  to  the  value  of  the  property  sold.  The  evidence 
abundantly  shows  that  it  was  bid  off  for  the  benefit  of  the 
plaintiff;  and  in  such  a  case,  a  party  is  entitled  only  to  the 
amount  of  the  bid  and  the  interest  of  the  same,  which  is  the 
true  measure  of  damages. 

Though  the  material  facts  in  the  case  are  not  very  clear,  I 
consider  the  following  as  proved:  That  the  district  was  com- 
posed of  a  part  of  the  town  of  Boyalton,  Niagara  county,  and  of 
a  part  of  the  town  of  Shelby,  Orleans  county;  that  the  district 
owned  a  school-house  and  the  site  upon  which  it  stood.  In 
such  a  state  of  things,   the  inhabitants  had  no  authority  to 
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cliasge  the  siie  without  the  consent  of  the  commissioziers  of 
common  schools  of  each  town  within  which  the  district  was 
Bitijated:  1  Rev.  Stat.  479,  sec.  66;  and,  ns  a  necessary  conse- 
qnence,  I  consider  the  tax  voted  on  the  twentieth  December,  1828^ 
of  thirty  dollars,  to  purchase  a  site,  unauthorized  and  void.  The 
tax  voted  on  the  seventh  February,  1829,  of  three  hundred  and 
sixty-eight  dollars,  to  build  a  school-house  in  the  district,  as 
declared  on  its  face,  was  no  doubt  within  the  express  authority 
of  the  district  meeting:  1  Bev.  Stat.  478,  sec.  61;  and  they  had, 
on  the  thirteenth  October  before,  voted  that  they  would  not 
repair  the  old  school-house,  which  appears  to  have  been  decayed 
and  unfit  for  use.  But  it  is  plain  that  this  tax  was  voted  for 
the  purpose  of  building  a  school-house,  not  upon  the  old  site, 
bat  upon  the  one  directed  to  be  purchased,  which  might  have 
affected,  and  no  doubt  did  essentially  affect  that  vote.  If  the 
district  had  been  aware  that  they  had  no  power  to  pass  the 
resolution  changing  the  site,  or  to  build  a  school-house  thereon, 
they  probably  would  not  have  raised  any  money  for  that  pur- 
pose; or  if  they  had  voted  to  raise  money  to  build  a  school- 
house,  knowing  it  must  be  built  upon  the  old  site,  it  might  and 
probably  would  have  affected  the  amount  raised,  as  the  new 
site  was  on  the  public  square  in  a  village.  We  must  look  be- 
yond the  resolution  to  ascertain  whether  the  inhabitants  of  the 
district  had  the  power  to  pass  the  resolution  to  raise  the  money 
at  the  time  of  the  vote;  whether  they  were  acting  within 
the  powei^  conferred  upon  them  by  the  statute,  and  in  doing 
so,  we  see,  to  be  sure,  they  had  power  to  raise  money  to  build  a 
school-house,  but  not  to  raise  money  to  build  on  the  new  site. 
They  might  as  well  have  voted  to  raise  money  to  build  one  in 
the  next  district,  or  out  of  the  county,  as  on  the  new  site.  The 
object  and  use  of  the  money  raised  must  be  taken  into  the 
account  in  determining  the  authority  to  raise  it,  and  should 
come  within  the  provisions  and  intentions  of  the  act.  I  am 
inclined  therefore  to  the  opinion  that  the  resolution  of  the 
seventh  February,  1829,  was  also  unauthorized.  If  either 
resolution  was  void,  it  vitiates  the  assessment,  as  both  sums 
voted  were  included  therein. 

But  admitting  the  resolutions  to  raise  the  money  unauthor- 
ized, are  the  trustees  liable  in  an  action  of  trespass  for  the  assess- 
ment and  warrant  to  the  collector?  The  statute,  1  Bev.  Stat. 
481,  sec.  75,  defines  their  powers  and  duties,  among  others,  to 
call  special  meetings  of  the  inhabitants  of  the  district,  when 
they  shall  deem  proper;  to  give  notice  of  special,  annual,  and 
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adjoumecl  meetings,  if  the  clerk  is  absent  or  incapable  to  aia.ke 
out  a  tax  list  voted  by  any  meeting,  etc. ;  to  annex  to  such  list  a 
warrant  directed  to  the  collector,  to  purchase  or  lease  a  site  for 
the  district  school-house  as  designated  by  a  meeting   of  the 
district,  to  build  the  same,  to  employ  teacheiB  and  pay  them; 
in  a  word,  these  officers  have  almost  the  entire  control  and 
direction  of  the  various  interests  and  concerns  of  the  district, 
as  ^ill  appear  from  an  examination  of  the  common  school  act, 
and  I  can  not  but  view  them  in  the  light  of  parties  to  most  of 
the  proceedings  of  their  district,  rather  than  as  ministerial  offi- 
cers bound  to  obey  the  mandate  of  a  superior.     They  can  pufc 
the  district  in  motion  as  well  as  be  put  in  motion  by  it,  having 
the  power  to  call  special  meetings^ when  they  think  necessary 
and  proper,     In  this  very  case  it  was  probably  an  omission  of 
their  duty  that  renders  the  votes  of  the  district  nugatory.    They 
were  required  by  the  resolution  of  the  sixth  of  December  to  call 
on  the  school  commissioners  and  request  tliem  to  locate  the 
site  designated  therein;  and  on  the  twentieth  of  December  the 
written  consent  of  those  of  Boyalton  was   obtained,  and  an 
application   to   those  of    Shelby  no  doubt  would  have  been 
equally  successful,  which  would  have  authorized  the  proceed- 
ings of  the  district  under  which  the  trustees  have  acted  in  mak- 
ing the  tax  list  and  issuing  the  warrant.     Their  powers  and 
duties  being  so  extensive  and  exclusive  in  the  management  of 
all  the  affairs  of  the  district,  a  correspondent  vigilance  and  at- 
tention to  the  rights  of  the  district  should  be  required  from 
them;  and  I  perceive  no  greater  hardship  in  holding  them  re- 
sponsible for  the  execution  of  an  illegal  resolution  or  vote  pro- 
ceeding from  a  district  meeting,  than  in  holding  a  party  liable 
for  the  execution  of  process  issued  by  a  court  without  authority. 
They  are  not  bound  to  carry  into  effect  such  illegal  resolutions 
The  resolutions  of  such  meetings  are  often  passed  by  the  pro- 
curement of  the  trustees,  and  the  trustees  are  generally  looked 
to  as  the  advisers  of  all  measures  in  which  the  interest  of  the 
district  is  concerned ;  they  can  at  any  time  call  a  special  meet- 
ing of  the  inhabitants  to  revise  and  correct  any  erroneous  or 
illegal  step.     For  these  reasons  I  am  of  opinion  that  trespass 
lies  against  them  in  a  case  like  the  present.    Even  if  viewed  in 
the  character  of  ministerial  officers,  I  think  they  would  be  lia- 
ble, on  the  ground  that  the  resolution  of  the  twentieth  of  De- 
cember showed  on  its  face  that  it  was  passed  without  authority. 
It  raised  money  ''  to  purchase  a  site  for  a  school-house,"  when 
the  district  already  had  one,  and  which  of  course  must  have 
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been  known  to  the  tmstees;  and,  as  before  remarked,  if  the 
trustees  acted  without  antboritj  in  respect  to  one  of  the  votes 
or  resolutionBy  the  whole  proceeding  is  vitiated  and  void.  For 
the  error  of  the  court,  however,  in  rejecting  the  proof  offered, 
which  led  to  the  erroneous  assessment  of  damages,  the  judgment 
must  be  reversed. 

Judgment  reversed,  with  single  costs;  venire  de  novo  from 
Niagara  common  pleas. 

JosnncATiOH  of  Owficsbs  ukdbr  Pboces& — See  the  note  to  Savaeool  v. 
Bm^&Km,  21  Am.  Dec.  109;  McCoy  v.  Curtice^  ante,  113,  and  Reynold*  v. 
Moortf  ante,  116,  and  citations  in  the  notes  thereto. 

Illboai.  Tax,  Assessors*  Liabilitt  for  taking  property  to  pay:  See  Sut- 
ton  T.  Kempton,  7  Am.  Dec.  145;  Ingles  v.  Bosworth,  16  Id.  419. 

MsASCRX  OF  Damages  jor  Illegal  Sale  where  Owner  Bids  in  the 

property  is  the  amount  of  each  bid  and  interest:  Baldwin  v.  Porter ^  12  Conn. 

485;  Clark  ▼.  Hallock,  16  Wend.  609;  Butler  v.  Miller,  1  Den.  413;  F(yrd  v. 

WQiiatM,  24  N.  Y.  366;    Vedder  v.  Van  Buren,  14  Hnn,  451;    Mclnroy  v. 

X)rr,  47  Pa.  St.  122;  S.  €.,  4  Am.  L.  Reg.  168;  Sprague  v.  Brown,  40  Wis. 

OSD;  all  citing  Baker  v.  Freeman,    The  same  principle,  it  is  said,  in  Fuller  v. 

Tomntend,  5  Den.  186,  wonld  restrain  a  vendee  in  a  snit  against  his  vendor 

for  Csilnre  of  title  to  personal  property,  to  a  recovery  only  for  the  amount 

recoveied  against  him  in  consequence  of  such  failure.    It  is  held  also  in 

BaueU  V.  SaUdmry  etc  Co.,  2S  N.  H.  255,  on  the  authority  of  the  principal 

ease  and  othersy  that  generally  it  may  be  shown  in  mitigation  of  damages  in 

trorer  that  the  property  has  gone  to  the  use  of  the  owner. 

Tbat  a  Tax  to  Build  a  School-hocss  on  a  site  to  be  selected  by  the 
trustees  is  illegal,  is  held,  referring  to  Baker  v.  Freeman,  as  authority,  in 
Beaymin  v.  Hull,  17  Wend.  439.  It  is  said,  however,  in  CoUon  v.  Beardsley, 
)8  Barb.  44,  that  in  the  principal  case  the  tax  was  held  illegal,  because  it 
appeared  affirmatively  that  the  house  was  to  be  built  on  a  site  chosen  with- 
out the  consent  of  the  commissioners.  In  Finch  v.  Cleveland,  10  Id.  295,  it 
is  held  that  the  tax  in  question  in  Baker  v.  Freeman  was  adjudged  void  and 
not  merely  voidable,  because  the  district  had  not  jurisdiction  to  act  in  the 
premisas  in  the  abaence  of  the  consent  of  the  commissioners. 

Other  dedsionB  in  which  the  principal  case  is  cited  are:  Eaton  v.  Calender, 
U  Wild.  93^  and  Fortythe  v.  Palmer,  14  Pa.  St.  98. 
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[9  Wjokdell,  68.] 
AviHOBITr  TO  EZXCDTB  A  SEALED  CONTRAOT  MUST  BE  UNDER  SSAL  tO  bind 

tiwpniicipaL 
^AXT  nr  Goioioir  gak  hot  Ck)irv£Y  or  dispose  of  lands  of  his  co-tenants 

withoot  authority  under  seal,  or  in  any  other  manner  than  a  stranger 

mi^tdo. 
ItoczPAL's  Subsequent  Parol  Acknowledgment  is  Insufficient  to  ren- 

d^  binding  a  sealed  contract  executed  in  his  name,  where  no  authority 

imder  seal  is  produced. 
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SuBSEQUEirr  WRnrEir  AoKNOWLEDOMEirr  Acoompanixd  bt  Acts   may  be 

proper  evidence  in  such  a  case  after  notice  to  the  adverse  party  to  i»t>- 

duce  the  agent's  anthority. 
Pabol  Enlaroembnt  of  the  Time  of  Pebfobmakce  of  a  WRnrKir  Cojv- 

TRACT  is  valid  if  the  contract  itself  would  be  valid  if  made  by  paroL 
TiMB  of  Pebfobuance  of  a  Contbact  to  Convey  Land  can  not  be  ex. 

tended  by  parol. 
Pabty  Entitled  to  a  Deed  must  Demand  it,  and  if  not  refnaed    nrast 

present  himself  to  receive  it,  after  allowing  a  reasonable  tioae  for  its 

preparation  and  execntion. 
Positive  Refusal  to  Convey  on  the  Fibst  Demand  dispenses  witb  any 

further  demand. 
Demand  on  One  of  Sevebal  Joint  Vendobs  and  his  Bbftoal  to  execate 

the  deed,  dispense  with  a  demand  on  the  others. 

Assumpsit,  the  declaration  containing  seven  counts,  charg^ii^ 
the  defendants  in  various  forms  with  the  breach  of  an  agree- 
ment to  convey  to  the  plaintiff  certain  lands  in  Ohio  in  which 
the  defendants  were  tenants  in  common,  in  consideration  of  a 
conveyance  by  the  plaintiff  to  them  of  certain  other  lands. 
Plea,  the  general  issue.    The  original  agreement  declared  on 
was  dated  December  11, 1828,  and  was  signed  by  the  defend- 
ant Kingsbury,  "for  self,  Goodrich,  and  Champion "  (the  other 
defendants),  and  sealed.     It  provided  for  an  exchange  and  de- 
livery of  the  respective  conveyances  for  the  lands  in  question 
on  March  1,  1829.     The  plaintiff  proved  the  execution  of  thid 
contract  by  Kingsbury,  and  gave  evidence  of  certain  admis- 
sions by  Goodrich  and  Champion,  that  they  were  tenants  in 
common  with  Kingsbury  in  the  lands  in  question,  and  that 
Kingsbury  was  selling  them  for  the  joint  concern.     Upon  this 
evidence  the  .plaintiff  asked  leave  to  read  the  agreement  of 
December  11,  1828,  to  the  jury.     The  defendants  objected  un- 
less authority  under  seal  to  Kingsbury  to  execute  it  were  pro- 
duced, but  the  objection  was  overruled.     The  declaration  also 
set  out  another  agreement  upon  sufficient  consideration  entered 
into  between  the  plaintiff  and  the  defendants  January  31, 1829, 
whereby  it  was  agreed  that  the  lands  mentioned  in  the  agree- 
ment of  December  11,  to  be  conveyed  by  the  plaintiff  to  the 
defendants,  should,  instead  thereof,  be  conveyed  to  one  Wiusor, 
or  such  persons  as  he  should  designate,  the  defendants  having 
agreed  to  sell  the  same  to  Winsor. 

The  plaintiff  offered  parol  evidence  to  prove  that  such  an 
agreement  was  entered  into  on  that  day  between  the  plaintiff 
and  the  defendants,  Kingsbury  and  Goodrich,  Kingsbury  pro- 
fessing to  act  for  himself  and  also  as  agent  for  Champion,  and 
that  it  was  understood  at  that  time  that  the  plaintiff  would  not 
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be  able  to  coDvej  part  of  the  land  agreed  to  be  conveyed  by 
bim  until  July,  1829,  and  that  the  plaintiff  fully  performed  the 
said  agreement  on  his  part.     The  evidence  was  objected  to  on 
the  ground  that  this  parol  agreement,  being  for  the  conveyance 
of  land,  was  void  by  the  statute  of  frauds,  and  on  the  further 
ground  that  no  authority  uras  shown  from  Champion  for  this 
parol  alteration  of  the  agreement  of  December  11,  1828,  but 
the  objection  was  overruled.     A  demand  upon  Goodrich  for  a 
conveyance  of  the  lands  agreed  to  be  conveyed  by  the  defend- 
ants to  the  plaintiff  was  proved  to  have  been  made  by  Winsor, 
as  the  plaintiff's  agent,  in  July,  1829,  after  the  plaintiff's  con- 
veyance of  his  land,  pursuant  to  the  second  agreement;  but 
the  conveyance  was  refused  unless  Winsor  would  give  addi- 
tional security  for  the  purcha-se  price  of  the  land  bought  by 
him  of  the  defendants,  and  conveyed  to  him  by  the  plaintiff. 
Evidence  was  also  given  of  certain  acts  and  letters  of  Good- 
rich, after  the  execution  of  the  agreement  of  December  11, 
1828,  showing  his  recognition  of  it.     A  letter  written  by  him 
to  the  plaintiff  after  the  suit  was  commenced,  stating  that 
he  had  drawn  a  deed  for  the  Ohio  lands,  which  the  plaintiff 
might  have  if   he  would  call  for  it,  was  produced  in  evi- 
dence.    The  testimony  of  one  Starkweather  was  also  intro- 
daced,  showing  that  he  had  had  in  his  possession  a  deed 
from  Goodrich  and  others  to  the  plaintiff  for  the  Ohio  lands, 
uid  was    instructed   to    deliver  it  to  the   plaintiff  if   satis- 
factory; but  that  it  was  not  called  for,  and  he  did  not  know 
^hat  had  become  of  it.    On  the  part  of  the  defendants  there 
was  evidence  of  an  admission  by  the  plaintiff  that  Kingsbury 
tendered  him  a  deed  of  the  Ohio  lands  on  March  1, 1829,  but 
that  he  did  not  receive  it,  because  he  was  not  ready  to  convey 
on  his  part.     Other  facts  introduced  in  evidence  need  not  be 
stated.    Tho  circuit  judge  instructed  the  jury  that  the  plaintiff 
was  entitled  to  recover  the  value  of  all  the  land  agreed  to  be 
conveyed  to  him,  and  interest  from  the  time  the  deed  was  de- 
manded of  Goodrich.     Verdict  for  damages  accordingly,  and 
for  six  cents  costs.     Motion  for  a  new  trial«  based  on  excep- 
tions to  the  rulings  and  instructions  of  tLe  court. 

t/.  A.  Spencer  and  M,  T,  Reynolds,  for  the  defendants,  claimed: 
1.  That  the  agreement  of  December  11,  1828,  was  not  binding 
on  Cbampion  and  Goodrich,  because  it  was  under  seal,  and  no 
wtbority  under  seal  for  its  execution  by  Kingsbury  was  pro- 
duced: 5  Mass.  40;  7  T.  R.  207;  3  Com.  L,  R.  54;  7  Cow. 
i53;  I  Wend.  826;  3  Johns.  Cas.  180;  5  Binn.  613;  2  Dall.  246; 
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6  TB.  176;  2  Johns.  213;  13  Id.  307;  2  Gai.  254.  2.  That  the 
plaintiff  coald  not  recover  even  if  the  agreement  were  bindings 
because  performance  of  the  stipulations  on  his  own  part  iliere- 
in  being  a  condition  precedent,  was  not  averred  or  proved:  2 
Wend.  687;  8  Johns.  322;  13  Id.  94;  8  T.  B.  590;  1  East,  619. 

3.  That  the  agreement  of  January  31, 1829,  was  void  under  the 
statute  of  frauds,  a  parol  enlargement  of  the  time  of  perform- 
ance of  a  written  contract  being  ndmissible  only  where  a  paxol 
contract  would  be  valid:  15  Johns.  200;  Sag.  Vend.  87-100;  1 
Phil.  Ev.  498;  Bob.  on  Frauds,  81;  14  Johns.  358;  5  Ckiw.  162. 

4.  That  part  performance  did  not  aid  said  agreement,  if  void : 
2  Johns.  221;  6  Yes.  89;  1  Pick.  828;  11  Mass.  342;  6  East,  302; 
Freem.  486.  5.  That  if  all  other  objections  should  fail,  the 
plaintiff  could  not  recover  because  he  had  not  shown  a  proper 
demand  for  a  conveyance,  and  attendance  to  receive  it  after 
wating  a  reasonable  time:  Sug.  Vend.  164,  261,  262;  6  Cow.  13; 

7  Id.  53;  3  Wend.  249;  20  Johns.  130. 

J,  B.  Hunt,  and  Oreene  G.  Bronson,  aUomey-general,  for  the 
plaintiff,  cited  4  Cow.  564;  1  Johns.  Cas.  22;  8  Johns.  520;  14 
Id.  330;  15  Id.  203;  5  East,  293. 

By  Court,  Savaoe,  C.  J.  The  fir^t  question  is,  whether  the 
agreement  of  December  11,  1828,  is  binding  upon  all  the  de- 
fendants? This  contract  is  the  basis  of  any  liability  which  may 
rest  upon  any  or  all  of  the  defendants.  It  was  signed  by 
Kingsbury  "  for  self,  Gk>odrich,  and  Champion.'*  The  pr|K>f 
of  the  execution  by  Kingsbury  proves  nothing  against  the 
other  defendants.  It  shows  the  instrument  to  be  the  deed  of 
Kingsbury;  but  to  make  it  the  deed  of  Goodrich  and  Cham- 
pion, something  else  must  be  proved;  it  must  be  shown  that 
Kingsbury  had  authority  to  act  for  them;  and  as  he  professes 
to  act  by  deed,  an  authority  from  them  under  their  seals  is  in- 
dispensable. ''An  authority  to  execute  a  deed  must  be  given 
by  deed:"  1  Com.  Dig.,  Att'y,  C,  5.  In  the  case  of  Banargee  v. 
Eovey,  5  Mass.  11  [4  Am.  Dec.  417],  the  action  was  assumpsit 
for  money  advanced  to  one  Smith,  who  was  concerned  with 
and  had  authority  from  the  defendants  to  procure  it.  Smith 
gave  a  bond,  which  his  authority  did  not  specify,  and  the  court 
held  the  defendants  not  bound,  as  Smith  attempted  to  bind  his 
partners  and  employers  by  deed  without  any  authority  so  to  do. 
In  that  case  the  objection  is  admitted  to  be  technical,  but  not 
therefore  to  be  disregarded.  5  Binn.  613,  and  1  Yeates,  200,  are 
to  the  same  effect.  Even  partners  are  not  permitted  to  bind  their 


May,  1832.]  Blood  v.  (jOODRICH.  125 

copartners  bj  seal,  unless  the  copartners  are  present  and  as- 
flenting.  In  Ball  v.  DwnstervUle  and  another^  4  T.  E.  313,  the 
action  was  on  a  bill  of  sale  executed  by  one  of  two  partners,  in 
the  presence  and  by  the  authority  of  the  other,  but  there  was 
but  one  seal;  the  court  held  the  execution  sufficient,  and  they 
relied  principally  on  this  deed  having  been  executed  by  one 
defendant  for  himself  and  the  other,  in  the  presence  of  that 
other.  And  the  same  conrt,  in  Harrison  ▼.  Jackson  and  others, 
7  T.  B.  207,  held  the  instrument  invalid  against  partners,  when 
that  circumstance  was  wanting.  There  the  execution  was  like 
the  execution  of  the  agreement  in  this  case.  One  of  the  part- 
ners, Sykes,  signed  ''  For  Jackson,  self,  and  Eushforth.  W. 
Sykes."  And  the  court  held  it  was  not  obligatory  upon  Jack- 
son and  Bushforth,  as  they  were  not  present  and  assenting. 
In  pursuance  of  this  principle,  this  court  held,  in  Mdckay  v. 
Bloodgoodj  9  Johns.  285,  286,  that  a  bond  signed  by  one  of  two 
partners,  with  the  partnership  name,  was  good,  when  the  other 
partner  had  seen  and  read  it,  and  had  assented  that  his  partner 
should  execute  it  for  both,  although  he  was  not  actually  pres- 
sent  when  the  signature  was  put  to  the  instrament,  but  was 
about  the  store  when  the  bond  was  signed.  The  same  point 
was  recently  before  this  court  in  McBride  v.  Hagan,  1  Wend. 
326,  and  decided  in  the  same  way.  So  ia  the  case  of  Steigliti 
V.  Egginion  and  others,  1  Holt,  141,  where  one  of  the  defend- 
ants signed  a  bond  'i  For  self  and  partner,"  Chief  Justice  Qibba 
says,  "  the  authority  to  execute  must  be  by  deed.''  He  adds, 
that  if  one  partner  who  does  not  execute,  acknowledge  that  he 
gave  an  authority,  that  must  be  presumed  to  be  a  legal  au- 
thority, and  it  must  be  under  seal  and  produced.  One  man 
can  not  authorize  another  to  execute  a  deed  for  him  but  by 
deed,  and  no  subsequent  acknowledgment  will  do. 

The  defendants  in  this  case  were  not  partners  but  tenants  in 
common  of  the  lands  in  Ohio,  which  were  to  be  conveyed  to 
the  plaintiff.  One  tenant  in  common  has  no  power  as  such  to 
conyey  or  dispose  of  the  lands  of  his  co-tenant,  and  can  not 
execute  a  deed  of  the  lands  of  his  co-tenant  in  any  other  man- 
ner than  a  stranger.  That  an  authority  to  execute  a  deed  must 
be  giren  by  deed  to  render  the  deed  valid,  was  recognized  by 
this  court  in  Van  OsLrand  v.  Beed,  1  Wend.  431.  In  that  case 
the  judge  at  the  trial  rejected  the  evidence  of  the  person  whose 
name  had  been  used,  when  called  to  prove  that  he  authorized 
it;  that  was  not  an  action  upon  the  instrument,  but  where  it 
came  in  collaterally.     This  court  thought  the  evidence  should 
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Lave  Leen  received  to  disproye  fraud,  to  prove  which,  the  fact 
had  been  shown  that  the  name  of  the  witness  had  been  put  to 
the  instrument  by  others.  That  case,  however,  recognizes  the 
general  principle.  An  authority  under  seal  should  therefore 
have  been  produced  from  Goodrich  and  Champion  to  Kings- 
bury, allowing  him  to  execute  the  contract  in  question,  or  all 
contracts  generally  respecting  their  lands;  a  parol  authority  is 
not  sufficient.  And  this  comports  with  other  principles.  No 
man  shall  be  divested  of  his  interest  in  real  estate,  but  by  his 
own  acts  and  by  operation  of  law;  if  an  authority  by  parol  may 
be  shown,  a  man  may  be  made  to  convey  all  his  estate,  and  the 
conveyance  rest  entirely  in  parol.  As  to  Goodrich,  all  his  acts 
and  his  letters  recognize  the  contract  as  his.  There  is,  there- 
fore, something  more  than  mere  parol  declarations  to  charge 
him;  and  I  am  inclined  to  think  that  as  to  him,  if  under  the 
circumstances  the  evidence  was  admissible,  an  authority  was 
sufficiently  shown;  it  was  not  by  deed,  but  he  admits  in  writ- 
ing that  he  had  executed  a  deed.  It  was  said  by  Gibbs,  G.  J., 
in  Steiglitz  v.  Egginion,  that  no  subsequent  acknowledgment 
will  do.  A  subsequent  parol  acknowledgment  was  probably 
intended,  but  I  should  be  unwilling  to  say  that  a  subsequent 
written  acknowledgment,  accompanied  by  acts  recognizing  the 
deed  as  the  deed  of  him  whose  name  had  been  used,  was  not 
proper  evidence  to  be  submitted  to  a  jury.  It  is,  indeed^  said 
in  the  case  last  referred  to,  that  if  an  authority  be  admitted  by 
parol,  it  must  be  presumed  to  be  a  legal  authority  under  seal, 
and  must  be  produced;  and  such  would  seem  to  follow  from 
general  principles.  The  plaintiff  should  therefore  have  either 
produced  the  authority  from  Goodrich  and  Champion  to  Kings- 
bury, or  given  the  defendants  notice  to  produce  it;  and  on  their 
neglecting  or  refusing  to  do  so,  inferior  evidence,  and  such  acts 
as  would  imply  an  authority,  would  be  admissible.  It  seems 
to  me,  therefore,  that  before  any  evidence  could  strictly  and 
regularly  have  been  received  of  the  acts  and  acknowledgments 
of  Goodrich,  notice  should  have  been  given  to  produce  the  au- 
thority by  virtue  of  which  Kingsbury  acted. . 

The  same  observations  apply  to  the  evidence  respecting 
Champion's  admissions;  they  were  merely  parol  and  general 
that  he  owned  lands  in  Ohio  in  company  with  the  other  defend- 
ants, and  that  Kingsbury  was  their  agent  to  sell  and  dispose  of 
them.  The  legal  presumption  is,  that  he  spoke  of  a  legally 
authorized  agency;  but  no  appointment  is  produced,  no  notice 
to  the  defendants  to  produce  it,  no  act  of  Champion's  in  affirm- 
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ance  of  the  cootract  made  by  Kingsbury,  and  no  allusion  in  his 
conrerRation  to  this  case.     To  admit  evidence  of  this  descrip- 
tion would  be  a  total  dispensation  with  the  rule  that  au  author- 
ity to  execute  a  deed  must  be  by  deed;  it  would  be  dangerous 
io  its  consequences,  and  alarming  to  the  owners  of  real  estate. 
If,  however,  the  contract  of  the  eleventh  December  had  been 
proved,  that  was  all  the  contract  with  which  Champion  had  any 
connection,  even  nominally,  and  by  it  Blood's  conveyance  on 
the  first  of  March,  1829,  was  a  condition  precedent  to  the  con* 
veyance  to  be   made  by  the  defendants;  there  is  no  pretense 
that  a  conTejaDce  by  Blood  was  then  offered.     Indeed  it  is 
proved  by  the  declarations  of  Blood  that  on  that  day  an  offer 
was  made  by  the  defendant  Goodrich  to  fulfill  the  contract  on 
his  previous  performance.    If,  therefore,  the  plaintiff  had  de* 
claied  upon  the  sealed  contract,  and  its  execution  by  all  the 
defendants  had  been  proved,  no  cause  of  action  is  shown,  but 
is  ^sproved.     The  plaintiff,  however,  does  not  rely  upon  the 
aealed  contract,  except  as  inducement  to  a  parol  contract — a 
parol  contract  to  sell  and  convey  lands;   a  contract  void  by  the 
statute  of  frauds,  made  by  two  of  the  defendants  only,  and 
Vithout  any  authority  whatever  from  the  third.    The  plaintiff 
contends  that  the  parol  contract  of  the  thirty-first  January, 
1829,  was  valid  as  a  mere  extension  of  the  time  of  performance 
of  the  sealed  contract.    The  rule  is  well  established  that  a 
written  instrument  shall  not  be  contradicted  by  parol,  but  any 
ambiguity  about  it  may  be  explained,  or  an  additional  agree* 
meat  affecting  the  subject  may  be  made  by  parol  when  a  parol 
Agreement  is  valid.     Such  was  the  case  of  Franchot  v.  Bari^  5 
Cow.  506.      There  no  place  having  been   mentioned  in   the 
tgieement  itself  where  it  should  be  performed,  the  parties  ap- 
pointed a  place  by  parol.     To  make  that  case  applicable  here, 
it  should  have  been  shown  that  no  time  had  been  appointed  in 
the  written  contract.     Time  here  was  of  the  essence  of  the 
contract,  and  the  plaintiff  having  failed  to  perform  on  his  part, 
ihe  defendants    are    discharged  from  the    contract.     There 
AK  cases  when  the  time  of  performance   of  a  written   con- 
^nu:t  may  be  enlarged  by  parol;  but  I  apprehend  that  doctrine 
does  not  apply  to  contracts  for  the  conveyance  of  land,  or  to 
t^ny  other  contract,  where  the  contract  itself  would  not  have 
been  valid  if  made  by  parol.     In  Keating  v.  Price,  1  Johns. 
Caa.  22  [1  Am.  Dec.  92],  the  court  say:  '*  This  being  originally 
i^aiinple  contract,  we  are  of  opinion  that  it  was  competent  foi 
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the  parties,  by  parol  agreement,  to  enlaige  the  time  of  perform- 
ing it" 

It  was  farther  objected  that  the  plaintiff  should  have  prepared 
and  tendered  a  deed  to  each  of  the  defentlants  for  exeoation. 
I  understand  the  rule  in  this  state  to  be,  that  the  party  entitled 
to  the  deed  must  demand  it;  if  it  is  not  refused  he  should «  al- 
lowing a  reasonable  time  for  the  defendant  to  prepare  and  exe- 
ecute  it,  present  himself  again  to  receive  it:  7  Wend.  129;  but 
if  on  demand  the   defendant  positively  refuses,  it  wonld   be 
idle  to  make  another  demand.     So,  too,  the  party  is  entitled  to 
the  whole  title,  and  if  upon  demand  any  one  of  those  whose  duty 
it  is  to  convey  refuses  to  do  so,  it  would  be  unnecessary  to  make 
demand  of  the  others.     In  this  case  the  demand  was  made  of 
Ooodrich,  who  refused;  there  was  therefore  no  necessity  to  oall 
on  Eangsbnry  or  Champion,  for  if  they  should  convey,  the 
plaintiff  would  not  have  the  whole  title. 

It  is  unnecessaiy  to  discuss  any  other  points  in  this  case. 
In  my  opinion  the  plaintiff  failed  to  prove  the  contract  of  I>e- 
cember  11, 1828,  and  therefore  a  new  trial  must  be  granted. 


AUTHOBITT  TO  EXECUTE  A  DkKD  MUST  BB  UNDXR  SSAL:  JockMn   ▼.    liUT' 

my,  17  Am.  Dec.  53;  Heed  v.  Van  Ostrandy  19  Id.  529.  To  the  same  efiec* 
is  WeUa  ▼.  Etfans,  20  Wend.  258^  citing  the  principal  case.  So  it  is  held  in 
Oates  Y.  Oraham^  12  Wend.  55,  referring  to  Blood  ▼.  Ooodrich,  as  aathority 
that  a  partner  has  no  power  to  bind  his  co-partner  by  deed  without  special 
aathority  under  seal.  See,  also,  as  to  the  power  of  a  partner  to  seal  for  his 
co-partners,  the  note  to  Morgan,  v.  ScoU,  12  Am.  Dea  37;  Trimble  ▼•  ComUt 
Id.  411;  Robkuon  ▼.  Crowder,  17  Id.  762;  and  other  cases  died  in  the  note 
thereto;  HaH  ▼.  Withers,  21  Id.  382,  and  note;  Cadyy,  Shepherd,  22  Id.  379^ 
and  note. 

Pabol  RATmcATiON  or  Agent's  Unauthobized  Deed. — See  the  note  to 
Jackson  ▼.  Murray,  17  Am.  Dec.  59,  where  the  general  rule  deduced  from  the 
preponderance  of  authority  is  stated  to  be  that  sach  ratification  renders  the 
deed  binding  on  the  principaL  But  the  contrary  is  held  in  SteUon  v,  PaUen, 
11  Id.  111.  In  Blood  v.  Ooodrich,  12  Wend.  525,  which  was  a  second  deciaion 
In  the  principal  case,  it  was  held  that  a  subsequent  parol  acknowledgment 
that  an  agent  had  authority  under  seal  to  execute  a  prior  deed  was  competent, 
but  that  if  the  agent  had  no  sach  authority  the  sabsequent  parol  acknowledg- 
ment and  ratification  of  the  deed  would  not  bind  the  principaL  Antedating 
a  power  of  attorney  is  held  to  be  a  good  ratification  of  a  sealed  contract  pre- 
vioasly  executed,  in  Milliken  v.  Coombs,  10  Am.  Dec.  70. 

Written  Authobitt  to  Execute  a  Contract  within  the  Statute  or 
Frauds,  is  held  unnecessary  to  make  it  valid,  in  Jackson  v.  Murray,  17  Am. 
Dec.  53,  but  it  is  said  to  be  sufficient  to  satisfy  the  statute  if  the  principal's 
name  is  affixed  by  an  agent  aathorized  by  parol. 

Parol  Evidence  Enlaboino  an  Authobitt  Gitbn  in  Wbxtino^  is  in- 
admissible: AsfUey  v.  Bird,  14  Am.  Dec.  313. 


May,  1832.]    Obange  Countt  Bank  v,  Bbown.  129 

Pasol  Enlabosment  op  Time  of  Performancs  of  a  written  coutnct  is 
good:  Keating  y.  Price,  1  Am.  Dec.  92:  Solomorts  v.  Jones,  6  Id.  638;  Baker  ▼. 
WhUeside,  12  Id.  168,  and  dtations  in  note.  It  waa  so  held  also  in  Clark  y. 
DaleSf  20  Barb.  64,  relying  on  Blood  ▼.  OoodrieJi  aa  authority.  The  case  was 
cited  on  the  same  point  also  in  Buni  v.  Bloomer,  6  Duer,  206. 

PaBOI«  EvIDKMCB  to  VaBT  or  CONTRADIOl'  A  WRITTEN  CONTRACT,  GeN- 

XRALLT. — See  BaJ^r  v.  WhiteMe,  12  Am.  Dec.  168;  Raymond  v.  RoherU,  16 
Id.  698;  La  Farge  y.  Riekert,  21  Id.  209;  and  many  other  decisions  in  this 
series  cited  in  the  notes  to  those  cases.  The  principal  case,  among  many 
others,  is  referred  to  as  an  authority  on  this  point  in  Esmond  y.  Van  Ben^ 
aehaUn,  12  Barb.  376. 

Vendee's  Duty  as  to  Demanding  Deed. — See  Fuller  y.  Hvbhard,  16 
Am.  Deo.  423,  and  note,  laying  down  the  same  rule  as  the  foregoing  decision. 
In  Camp  y.  Morse,  6  Den.  164,  it  is  said,  citing  Blood  y.  Goodrich,  that  the 
yendee  need  not  prepare  the  conyeyance  and  tender  it  for  execution,  but 
that  he  may  do  so,  and  thus  dispense  with  the  necessity  of  presenting  him* 
•elf  within  a  reasonable  time  afterwards  to  receive  the  deed.  In  MeCool  y. 
Jacobus,  7  Rob.  118,  the  principal  case  is  relied  on  as  an  authority  for  the 
position  that  where  the  vendor  positively  refuses  to  convey,  an  offer  by  the 
yendee  to  execute  a  bond  and  mortgage  for  the  purchase  money  and  to  pay 
the  part  which  is  to  be  paid  down,  is  unnecessary,  and  that  he  need  not  make 
any  further  demand.  It  is  cited  also  in  Clarke  v.  Crandall,  27  Barb.  78,  to 
the  point  that  a  yendor  is  excused  from  strict  performance  of  his  contract, 
where  the  vendee  notifies  him  that  he  will  not  accept  a  conveyance.  As  to 
when  it  is  the  duty  of  the  yendor  to  tender  a  deed,  see  Rector  v.  Purdy,  13 
Am.  Dea  494,  and  note.  In  Scholey  y.  Halsey,  72  N.  Y.  582,  Blood  y.  Good* 
rich  is  referred  to  as  anthorizmg  the  principle,  that  a  demand  on  one  of  two^ 
who  are  jointly  liable,  is  sufficient  to  maintain  an  action  against  both. 
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[9  Wkmdkll,  86.] 

Common  Carrier  is  Bound  to  Inquire  as  to  the  Value  op  Pakcels  receiyed 
forcairiage,  where  there  is  no  agreement  or  notice  limiting  his  liability, 
and  if  without  doing  so  he  takes  such  a  parcel  and  charges  for  its  trans- 
portation according  to  its  external  appearance,  he  is  liable  for  its  full 
value  in  case  of  loss. 

Cabrieb  haying  Giyen  General  Notice  that  He  will  not  be  Liable 
beyond  a  certain  amount,  unless  informed  of  the  yalue  of  parcels,  and 
unless  an  additional  premium  is  paid,  is  liable  only  to  that  amount,  if  at 
all,  for  the  loss  of  a  package  whose  value  was  not  disclosed  to  him, 
whether  he  made  inquiry  or  not,  where  such  notice  is  brought  home  to 
the  owner. 

If  ant  Means  have  B££N  Used  to  Conceal  the  Value  of  a  package,  the 
carrier  is  not  liable,  whether  he  has  given  notice  or  not. 

Monbt  Gabbied  in  a  Passenger's  Tbunk  for  Tbansfobtation  Mebelt, 
and  not  for  traveling  expenses,  is  not  baggage,  and  if  the  carrier  is  not 
informed  of  its  presence,  he  is  not  liable  for  its  loss. 

Noitifting  the  Cabbieb  that  it  is  "a  Trunk  of  Importance,"  is  not  suffi- 
cient, in  such  a  case,  to  charge  him  with  knowledge  of  its  value. 
Am.  Dbo.  Vol.  XXCY— 9 
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Reasonable  Amount  of  Baggage  is  Included  in  the  Fare  for  the  passen* 

ger  owning  it,  and  the  carrier  is  liable  for  its  loss. 

Action  on  the  case  for  negligence  in  the  carriage  of  a  trank 
containing  eleven  thousand  two  hundred  and   fifty  dollars  in 
bank  bills,  delivered  by  the  plaintiffs'  agent,  one  Phillips,  to 
the  master  of  the  defendant's  steamboat,  to  be  carried   from 
New  York  to  Newburgh,  for  hire  and  reward,  the  said  trunk 
and  its  contents  having  been  lost,  as  was  alleged,  through  want 
of  due  care  iu  the  defendants  and  their  agents.     Plea,  the  g'en- 
eral  issue.     The  facts  proved  at  the  trial  at  the  circuit,  so  far  as 
necessary  to  be  stated,  were  that  Phillips,  being  requested   hy 
the  president  of  the  Orange  County  Bank,  received  from  the 
Bank  of  America  seven  sealed  packages  of  bank  notes,  contain- 
ing the  sum  in  question,  to  be  carried  by  him  to  ihe  Orang^e 
County  Bank;   that  the  president  of  the  said  Orange  County 
Bank  advised  him  to  deliver  the  money  to  the  captain  when  be 
went  on  board;  that  he  placed  the  money  in  his  trunk,  and  went 
on  board  the  defendants'  steamboat  with  it,  to  go  to  Newbui^h; 
that  he  did  not  inform  the  captain  or  clerk  that  the  ti-unk  con- 
tained money  or  notes,  or  anything  more  than  his  own  prop- 
erty, but  that  he  told  them  it  was  ''  a  trunk  of  importance," 
which  he  wished  to  put  in  the  office;   that  they  answered  "  as 
Boon  as  we  get  under  way,"  but  on  his  repeating  the  request 
told  him  to  put  it  behind  the  door,  which  he  did;  that  he  went 
ashore  for  a  few  minutes,  and  when  he  returned  the  trunk  was 
gone.     On  motion  of  the  defendants,  the  presiding  judge,  on 
this  evidence,  directed  a  nonsuit,  which  the  plaintiffs  nowmoTed 
to  set  aside. 

J.  L,  Wendell  and  J.  B.  Van  Dueer,  for  the  plaintiflEs,  con- 
tended, among  other  things:  1.  That  the  defendants  were  liable 
as  common  carriers  for  the  safe  carriage  of  the  baggage  of  a  pas- 
senger, though  no  hire  or  reward  distinct  from  the  passenger's 
fare  was  paid  for  it,  citing  and  commenting  on  Eobinson  y.  Z>aii- 
more,  2  Bos.  &  Pul.  419;  Clark  v.  Gray,  4  Esp.  Cas.  177;  6  East, 
566,  as  overruling  Middleion  v.  Fowler,  1  Salk.  282;  Holt,  130; 
Skin.  625;  Upshare  v.  Aidee,  1  Com.  24,  and  Loveil  v.  Hobbs,  2 
Show.  127;  citing  also  to  the  same  point:  1  Wheat.  SeL  301, 
n.  1;  5  Petersd.  Abr.  59,  marg.  n.;  Jones  on  Bailm.,  N.  Y.  ed.of 
1828,  102,  103  a;  Loveil  v.  Hobbn,  Show.  127,  Mr.  Leach's  note; 
Detfis,  fur  Ihe  heirs  of  Malpica,  v.  McKarn,  Sup.  Ct.  of  La.; 
Angel's  Law  Intelligencer  for  February,  1831,  p.  49;  and  criti- 
cising Jeremy  on  Carriers,  12.  2.  That  the  defendants,  being 
notified  that  the  trunk  was  valuable,  were  liable  without  being 
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informed  of  its  contents,  without  any  compensation  distinct 
from  the  fare,  citing  Kemp  v.  Coughtry,  11  Johns.  107,  as  main- 
taining  an    analogous  principle.     3.  That  if   this   were  con- 
ddered  a  case  of  mandcUum  or  au  undertaking  to  carry  without 
recompense,  the  defendants  were  neyertheless  liable  for  slight 
n^lect,  because  hy  providing  a  place  on  their  boat  for  baggage 
withoot  charging  any  distinct  compensation,  they  put   them- 
selTes  in  the  position  of  officiously  and  spontaneously  offer- 
ing to  perform  the  service:  Jones  on  Bailm.  41,  48,  94;  and 
the  jury  were  the  judges  of  the  negligence:  6  Johns.  160;    10 
Id.  1.     4.   That  it  was  not  necessary  to  inform  the  defendants' 
agents  of  the  value  of  the  trunk  further  than  to  state  that  it 
was  valuable,  because  no  higher  price  was  demanded  for  the 
transportation  of  money  or  other  valuables  than  of  ordinary 
goods,  as  was  the  case  in  Oibbon  v.  Faynlon,  4  Burr.  2298;  Tybj 
v.  Morris^  Carth.485,  citing  as  supporting  this  view:  FUchbume 
V.  WkUe,  1  Stra,  145,  and  note;  Seiuall  v.  AUen,  2  Wend.  340; 
S.  C- .   6  Id.  349;  1  Pick.  50.     They  cited  also  Brooks  v.  Fick-^ 
wick,  4  Bing.  218,  to  show  that  a  common  carrier  would  be 
held  liable  for  jewels  as  well  as  the  clothes  of  a  passenger. 

B.  F.  BvMer  and  M.  T,  Reynolds^  for  the  defendants,  cited: 
1  Vent.  238;  Gibbon  v.  Paynton,  4  Burr.  2301;  Brooke  v.  Fich- 
wick,  4  Bing.  218;  AUen  v.  SetoaU,  2  Wend.  827;  S.  0.,  6  Wend. 
349,  361,  364;  Harris  v.  Feckwood,  2  Car.  &  P.  76;  RUey  v. 
Heme,  2  Moo.  &  P.  337;  Jeremy  on  Carriers,  18-22,  68;  1 
East,  604;  6  Wend.  335;  Bradley  y.  Waierhmise,  1  Moo.  & 
M.  154;  S.  C,  3  Car.  &  P.  200;  Miles  v.  Catile,  6  Bing.  743; 
Ead  India  Co.  v.  FuUen,  Stra.  690. 

By  Court,  Nelson,  J.  This  case  is  peculiar  in  many  of  its 
featares,  and  must  be  determined  by  a  recurrence  to  some  of 
the  general  and  fundamental  principles  which  govern  actions 
of  this  kind.  The  rule  of  the  common  law  in  relation  to  com* 
mon  carriers  has  been  frequently  pronounced  a  rigorous  one, 
and  its  vindication  by  Lord  Holt  affords  abundant  evidence,  if 
any  were  wanting,  of  the  truth  of  the  observation.  He  says,  in 
Lane  v.  Cotton,  1  Yin.  Abr.  219,  though  one  may  think  it  a 
bard  case  that  a  poor  carrier  that  is  robbed  on  the  road,  with- 
out any  manner  of  default  in  him,  should  be  answerable  for  all 
the  goods  he  takes,  yet  the  inconveniency  would  be  far  more 
intolerable  if  it  were  not  so,  for  it  would  be  in  his  power  to 
combine  with  robbers,  or  to  pretend  a  robbery  or  some  other 
Accident,  without  a  possibility  of  remedy  to  the  party,  and  the 
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law  will  not  expose  him  to  so  great  a  temptation.    This  reason, 
which  I  believe  is  the  only  one  that  has  ever  been  given  for  the 
origin  of  the  rule,  and  which  probably  had  much  foundation 
in  fact  in  the  early  and  rude  age  in  which  it  mast  have  beezx 
established,  it  is  obvious,  at  this  day,  is  nearly  as  applicable  to 
every  person  intrusted  with  the  property  of  another,  as  it  is  to 
the  common  carrier.     In  proportion,  however,  to  the  rigor  of 
the  liability,  was  exacted  the  compensation  for  it  and  the  means 
of  enforcing  payment,  which  affords  a  sort  of  equivalent  for  the 
harshness  of  the  rule.    Accordingly  we  find  it  frequently  laid 
down  in  actions  of  this  kind,  as  a  fundamental  proposition,  that 
the  common  carrier  is  liable  in  respect  to  his  reward,  and  that 
the  compensation  should  be  in  proportion  to  the  risk.      So 
strictly  was  this  rule  adhered  to  that  it  was  repeatedly  decided 
by  Lord  Holt  that  the  hackney  coachman  was  not  liable  for  the 
traveling  trunk  of  the  passenger  which  was  lost,  unless  a  dis- 
tinct price  had  been  paid  for  the  trunk  as  well  as  for  the  per- 
son; and  that  where  it  was  the  custom  of  the  stage  coach  for 
passengers  to  pay  for  baggage  above  a  certain  weight,   the 
coachman  was  responsible  only  for  the  loss  of  goods  beyond 
such  weight:  1  Yin.  Abr.  220,  and  cases  there  cited.     So  in  the 
analogous  case  of  the  innkeper,  if  a  guest  stops  at  an  inn,  and 
departs  for  a  few  days,  leaving  his  goods;  if  they  are  stolen 
during  his  absence,  the  landlord  is  not  liable  as  innkeeper,  for 
at  the  time  of  the  loss  the  owner  was  not  his  guest,  and  he  had 
no  benefit  from  the  keeping  of  the  goods :  Cro.  Jao.  188;  1  Yin. 
Abr.  225.     It  has  since  been  determined  that  the  stage  coach- 
man is  responsible  for  the  baggage  of  the  passenger,  though  no 
distinct  price  was  paid  for  it,  upon  the  ground,  however,  still 
consistent  with  the  principle  of  the  above  cases,  to  wit,  that  the 
reward  for  carrying  the  same  was  included  in  the  fare  for  the 
passenger:  1  Wheat.  Selw.  301,  n.  1. 

Now,  upon  the  ground  that  the  defendants  in  this  case  have 
received  no  compensation  or  reward  from  the  plaintiffs  or  any 
other  person  for  the  transportation  or  risk  of  the  money  in 
question,  and  that  they  were  deprived  of  such  reward  by  the 
unfair  dealing  of  the  agent  of  the  plaintiffs  with  the  defend- 
ants, I  am  of  opinion  the  plaintiffs  can  not  recover,  and 
that  they  were  properly  nonsuited  upon  the  trial.  As  a  genera] 
rule,  where  there  has  been  no  qualified  acceptance  of  goods  bj 
special  agreement,  or  where  an  agreement  can  not  be  inferred 
from  notice,  the  carrier  is  bound  to  make  inquiry  as  to  the  value 
of  the  box  or  article  received,  and  the  owner  must  answer  truly 
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at  Ills  peril;  and  if  such  inquiries  are  not  made,  and  it  is  re- 
ceived at  such  price  for  transportation  as  is  asked  with  refer- 
ence to  its  bolk,  weight,  or  external  appearance,  the  carrier  is 
responsible  for    the  loss,  whatever  may  be  its  value.     If  be 
has  given  general  notice  that  he  will  not  be  liable  over  a  cer- 
tain amount,  unless  the  value  is  made  known  to  bim  at  the  time 
of  delivery,  and  a  premium  for  insurance  paid,  such  notice,  if 
brought  home  to  the  knowledge  of  the  owner  (and  courts  and  ju- 
ries are  liberal  in  inferring  such  knowledge  from  tbe  publication 
of  the  notice),  is  as  effectual  in  qualifying  the  acceptance  of  the 
goods  as  a  special  agreement,  and  tbe  owner,  at  his  peril,  must  dis- 
doae  the   value,  and  pay  tbe  premium.     The  carrier  in  such 
case  is  not  bound  to  make  tbe  inquiry,  and  if  the  owner  omits 
to  make  known  the  value,  and  does  not  therefore  pay  the  pre- 
mium at  the  time  of  the  delivery,  it  is  considered  as  dealing  un- 
fairly with  the  carrier,  and  he  is  liable  only  to  the  amount 
mentioned  in  bis  notice,  or  not  at  all,  according  to  the  terms  of 
his  notice :  1  ^heat.  Selw.  805, 306,  308,  and  notes;  6  Com.  L.  B. 
333;  4  Burr.  2298;  6  Com.  L.  B.  476;  8  Pick.  182;  11  Com.  L. 
B.243. 

In  this  case  no  notice  has  been  given  by  the  defendants  lim- 
iting their  responsibility,  and  they  are  no  doubt  liable  to  the 
full  value  of  the  baggage  of  the  passenger  lost,  or  of  tbe  gooda 
lost,  which  they  bave  received  without  any  special  agreement 
qualifying  the  risk  for  transportation.     The  defendants  can  not 
succeed  upon  this  ground.     But  in  tbe  absence  of  notice,  if  any 
means  are  used  to  conceal  the  value  of  the  article,  and  thereby 
the  owner  avoids  paying  a  reasonable  compensation  for  the  risk, 
this  unfairness  and  its  consequence  to  the  defendants,  upon 
the  principles  of  common  justice  as  well  as  those  peculiar,  to 
this  action,  will  exempt  them  from  the  responsibility;  for  sucb 
a  result  is  alike  due  to  the  defendants,  wbo  have  received  no 
reward  for  the  risk,  and  to  the  party  who  has  been  tbe  cause  of 
it  by  means  of  disingenuous  and  unfair  dealing.     Thus,  where 
the  plaintiff  delivered  to  the  carrier  a  box,  telling  him  there  waa 
a  book  and  tobacco  in  it,  when  it  contained   one  hundred 
pounds,  and  it  was  lost,  he  should  not  recover.     It  is  true  that 
in  such  a  case  a  party  did  recover,  though  Bolle,  C.  J.,  consid- 
ered it  a  cheat;  but  it  is  clear  that  at  this  day  he  could  not  re- 
cover: 4  Burr.  2301. 

So  where  a  box,  in  which  there  was  a  large  sum  of  money, 
was  brought  to  a  carrier,  who  inquired  its  contents,  and  was  an- 
iwered  it  was  filled  with  silk,  upon  which  it  was  taken  and  lost,  it 
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was  held  the  owner  could  not  recover:  4  Burr.  2301.     So  wliere 
a  bag  sealed  was  delivered  to  a  carrier,  and  was  said  to  contain 
two  hundred  pounds,  and  a  receipt  was  given  for  the  aaxne, 
when,  in  fact,  it  contained  four  hundred  pounds,  and  it   vras 
lost,  the  carrier  was  held  answerable  only  for  the  two  hundred 
pounds,  as  the  reward  extended  no  farther:  Id.;  Selw.  305  (n.) 
These  cases  all  proceed  upon  the  ground  that  the  carrier  is  de- 
prived of  his  reward  for  the  extra  value  of  the  article,  and  con- 
Bequent  extra  risk  incurred,  by  means  of  the   unfair  if   not 
fraudulent  conduct  of  the  owner,  and  therefore  the  rigor  of  the 
con>mon  law  rule  is  not  applied  to  him,  and  he  is  only  held  re- 
Bponsible  for  the  loss  in  case  of  gross  negligence.     If  the  defend- 
ants are  to  be  made  responsible  to  the  plaintiffs  through  the  me- 
dium and  acts  of  their  agent,  who  was  employed  to  carry  the  money 
from  New  York  to  the  bank,  the  plaintiffs  also  must  be  held  re- 
Bponsible  to  the  defendant  for  his  conduct;  the  obligation  must 
be  reciprocal.     Instead  of  committing  the  several  packages  of 
money  to  the  captain,  which  of  themselves  generally  indicate  their 
value,  and  in  this  case  would  have  done  so.  as  the  figilres(by  which 
I  understand  the  quantity  of  money  in  each  package)  could   be 
seen  upon  them,  and  thereby  enable  the  captain  to  exact  a  rea- 
sonable compensation  for  the  risk,  and  apprise  him  of  the  neoee- 
eity  of  greater  care  and  caution  in  the  safe  conveyance  of  the 
money,  which  he  naturally  would  bestow  in  proportion  to  the 
value,  the  agent  of  the  plaintiffs  put  them  into  his  trunk,  and 
<3ommitted  it  to  the  captain  as  his  baggage,  affording  no  other 
indication  of  the  value  of  its  contents  than  that  it  was  a  trunk 
of  importance.     This  was  enough  to  attract  the  attention  of  the 
felon  who  might  be  standing  by  to  its  contents,  but  certainly 
vraa  not  calculated  to  afford  information  to  the  captain  of  the 
extraordinary  character  and  value  of  those  contents.     The  cap* 
tain  might  understand  he  had  a  costly  wardrobe  and  other  nec- 
essaries and  conveniences  for  traveling  of  great  value,  but  not 
that  the  trunk  contained  eleven  thousand  dollars  in  bank  bills, 
which  the  traveler  was  carrying  for  hire  or  friendship,  and  not 
as  traveling  expenses. 

It  may  be  difficult  to  define  with  technical  precision  what  may 
legitimately  be  included  in  the  term  baggage,  as  used  in  con- 
nection with  traveling  in  public  conveyances;  but  it  may  be 
safely  asserted  that  money,  except  what  may  be  carried  for  the 
expenses  of  traveling,  is  not  thus  iocluded,  and  especially 
a  sum  like  the  present,  which  was  taken  for  the  mere  purpose  of 
transportation.     We  have  already  seen  that  formerly  so  strict 
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was  the  rale  that  the  carrier  was  liable  only  in  respect  to  the 
reward  adhered  to,  that  he  was  not  held  liable  for  the  loss  of 
the  baggage  of  the  passenger  unless  a  distinct  price  was  paid 
for  it.     The  law  is  now  very  properly  altered,  as  a  reasonable 
amount  of  baggage,  by  custom  or  the  courtesy  of  the  carrier,  is 
considered   aa  included  in  the  fare  for  the  person;  but  courts 
ought  not  to  permit  this  gratuity  or  custom  to  be  abused,  and 
under  pretense  of  baggage  to  include  articles  not  within  the 
sense  or  meaning  of  the  term,  or  within  the  object  or  intent  of 
the  indulgence  of  the  carrier,  and  thereby  defraud  him  of  his 
just  compeDsation,  and  subject  him  to  unknown  and  illimitable 
hasards.     If  the  amount  of  money  in  the  trunk  in  this  case  is 
not  fairly  included  under  the  term  baggage,  as  used  in  the 
oonnection  we  here  find  it  (and  I  can  not  think  it  is),  then  the 
eondact  of  the  agent  was  a  virtual  concealmeut  of  that  sum;  his 
representation  of  his  trunk  and  the  contents  as  baggage,  was 
not  a  fair  one;  and  was  calculated  to  deceive  the  captain;  and 
it  would  be  a  yiolation  of  first  principles  to  permit  the  plaintiffs 
to  recoTer.     The  case  of  Miles  y.  CatUe  et  al,,  19  Com.  L.  B. 
219,  in  some  respects  resembles  this  case.     The  plaintiff  was 
going  to  L. ,  and  took  a  eeat  in  a  public  conveyance.     He  had 
with  him  a  bag  labeled  '*  T.  Miles,  traveler,"  containing  clothes 
worth  about  fifteen  pounds.     Before  he  started,  G.  delivered 
him  a  parcel  containing  a  fifty-pound  bank  note,  addressed  to 
an  attorney  in  L.,  which  the  plaintiff  was  desired  to  book  at 
the  defendants'  office,  and  to  be  forwarded  by  the  defendants 
to  L.     The  plaintiff,  instead  of  doing  so,  put  the  parcel  in  his 
own  bag,  intending  to  convey  it  to  L. ,  himself.     If  the  parcel 
had  been  sent  by  the  defendants,  it  would  have  cost  four  shil- 
lings and  sixpence.     The  bag  and  contents  were  lost.     The 
verdict  was  found  for  the  fifteen  pounds,  with  leave  to  apply 
to  increase  it,  on  the  facts  in  the  case,  by  adding  the  fifty 
pounds.     The  court  denied  the  application,  principally  upon 
the  ground  that  the  plaintiff  had  no  interest  in  the  fifty  pounds. 
But  it  was  conceded  by  the  court  that  the  owner  could  not  re- 
cover on  the  facts.     Tindale,  J.,  says,  in  violation  of  his  trust 
the  plaintiff  thought  proper  not  to  deliver  the  parcel  to  the 
defendants,  but  to  deposit  it  in  his  own  bag;  thereby  depriving 
the  owner  of  any  remedy  he  might  have  bad  against  the  de- 
fendants, and  tbe  defendants  of  the  sum  they  would  other- 
wise have  earned  for  tbe  carriage  of  the  parcel.     In  tbis  case 
the  president  of  the  bank  directed  Phillips  to  commit  tbe  pack- 
ages directed  to  the  captain,  and  had  he  followed  such  direc- 
tions, the  captain  would  have  been  enabled  to  charge  a  reward 
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for  the  carriage  of  the  same,  and  the  captain,  or  the  defendants^ 
would  haye  been  responsible  for  its  safety.  His  omission  t,o 
follow  the  directions  was  a  violation  of  his  trust,  for  which  the 
defendants  are  not  accountable. 

It  was  decided  in  Sewall  y.  AUen  et  aL,  in  the  court  of  errors, 
6  Wend.  335,  that  the  Dutchess  and  Orange  Steamboat  Con^- 
pan  J,  and  the  members  thereof,  were  not  liable  for  the  loss  o^ 
packages  of  bank  bills  intrusted  to  the  captain  of  the  boat,  on 
the  ground  that  the  carriage  of  bank  bills  was  not  within  tho 
ordinary  business  of  the  company,  and  so  far  as  the  usage  ex- 
tended, it  was  a  personal  trust  committed  to  the  captain,  who 
alone  received  the  compensation,  or  in  other  words,  the  com- 
pany were  neither  by  their  charter  or  usage  under  it,  common 
carriers  of  bank  bills.     From  the  facts  appearing  in  that  case^ 
I  presume  the  principle  here  decided  by  the  highest  judicial 
tribunal  in  the  state,  would  be  equally  applicable  to  this  com- 
pany, though  from  the  direction  the  cause  took  upon  the  trial, 
facts  sufficient  do  not  appear  to  raise  the  question.     If  so,  it 
seems  to  me  impossible  to  maintain  the  proposition  that  the 
defendants  would  be  holden  responsible  for  the  loss  of  an 
article  in  the  trunk  of  a  passenger,  which  in  no  sense  of  the 
term  can  be  considered  a  part  of  the  baggage  of  the  passenger, 
and  for  the  transportation  of  which  no  compensation  is  received 
by  the  company,  when  confessedly  they  would  not  be  accounta- 
ble for  the  same  article,  if  it  had  been  committed  directly  to 
the  care  of  the  captain,  and  a  reasonable  reward  paid  him  for 
transportation.     If  it  is  said  the  difference  between  the  cases 
consists  in  this,  that  in  the  one  case  it  is  a  part  of  the  baggage 
of  the  passenger,  the  carrying  of  which  is  within  the  ordinary 
1;>usiDess  of  the  company,  and  for  which  they  receive  the  reward,, 
and  in  the  other,  it  is  a  private  transaction  between  the  owner 
and  the  captain;  the  answer  I  think  is,  that  putting  the  article 
in  the  trunk  does  not  make  it  baggage.     If  it  is  included  with- 
in that  term,  it  is  as  much  baggage  when  distinctly  committed 
to  the  care  of  the  captain  as  when  in  the  trunk;  the  place  in 
which  it  is  can  not,  in  this  instance,  at  least,  vary  the  character 
of  the  article  or  the  transaction;  the  object  is  the  transportation 
of  the  money,  without  reference  to  a  connection  with  the  person 
of  the  passenger. 

Having  come  to  the  conclusion  upon  what  I  view  as  the 
merits  and  principle  of  the  case,  that  the  plaintiffs  can  not  re- 
cover, it  is  unimportant  to  examine  any  other  question  dis- 
cussed upon  the  argument. 

Motion  for  new  trial  denied. 
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Koncx  TO  LncTT  the  Liabilitt  of  a  Cohmon  Cabrieb  for  goods  intrusted 
tohiin  Bfaould  be  plain,  explicit,  and  free  from  all  ambignity:  Barney  v. 
PrtmUuj  7  Am.  Dec.  670.  A  common  carrier  may  limit  his  liability  by  ez- 
preas  agreement  or  by  notice,  either  general  or  special,  which  is  brought 
home  to  the  owner  of  the  goods:  Nevins  v.  Bay  Steamboat  Co.,  4  Bos.  233, 
citing  Orange  Co.  Batik  v.  Brown  as  authority.  But  without  such  limita- 
tion or  some  concealment  the  common  carrier  is  liable  for  the  value  of  a  par- 
cel committed  to  him,  though  he  does  not  ascertain  its  value:  Stontman  v. 
Erie  R<ulway  Co,^  52  N.  Y.  433.  Fraud,  concealment,  or  imposition  by  the 
shipper,  however,  as  to  the  character  or  value  of  the  goods,  debars  him  from 
his  right  to  recover:  Mafjnin  v.  Dinsmorc,  38  N.  Y.  Sup.  Ct.  (6  Jones  &  S.) 
254;  S.  C,  62  N.  Y.  39,  both  citing  the  principal  case.  Without  such  con- 
cealment, etc. ,  as  to  imply  a  representation  as  to  the  value,  the  carrier  is  lia- 
ble: BaUwin  v.  Lwerpooletc.  Steamship  Co,,  74  N.  Y.  130,  where  Church,  C. 
J.,  distingaiahes  Orange  Co.  Bank  v.  Brown,  and  Magnin  v.  Dinsmore,  mpra, 
from  the  case  then  before  the  court. 

GoioioN  Carri£B*s  Liability  fob  Passeno£&*8  Baooage. — ^The  doctrine  of 
the  foregoing  decision  that  common  carriers  are  liable  for  the  customary  bag- 
gige  of  paaaengers,  without  dijrtinct  compensation  for  its  carriage,  is  approved 
in  Camden  eU.  Co.  v.  Burke,  13  Wend.  628;  Jlollviter  v.  Nowlen,  19  Id.  236; 
Cofe  ▼.  Goodwin,  Id.  258;  Dexter  v.  Syracuse  etc.  B.  R.  Co.,  42  N.  Y.  329. 

HoiTBT  OR  Valuable  Merchandise  Carried  in  Trayelino  Trunks,  in- 
da^g  samples  carried  by  a  traveling  salesman,  is  not  baggage,  and  the 
cairier,  unless  Botified,  is  not  liable  therefor.    So  held,  citing  the  principal 
ttn  as  authority,  in  Weed  v.  Saratoga  etc.  R.  R.  Co.,  19  Wend.  537;  Pardee 
V.  Drtw,  25  Id.  460;  Hawkins  v.  Hoffman,  6  Hill,  589;  Blanchard  v.  Isaacs, 
8  BarK  389;  Chamberlouny.  Western  Transportation  Co., 45  Id.  223;  Richards 
T.  IfeKcoO,  2  Bos.  604;  Warner  v.  Western  Transportation  Co.,  5  Bob.  495, 496; 
DonU  T.  Cajfuga  etc  R.  R.  Co.,  10  How.  Pr.  332.    Indeed,  it  was  held  in 
OrofU  V.  Newton,  1  E.  D.  Sm.  99,  contrary  to  the  exception  stated  in  Orange 
Co.  Bank  v.  Brown,  that  this  principle  extended  to  money  carried  in  a  trunk 
which  was  no  more  than  enough  for  traveling  expenses.    But  ihtf  contrary 
VIS  held  in  Taylor  v.  Monnot,  I  Abb.  Pr.  328;  S.  C,  4  I>uer,  119,  and  Mer- 
rill v.  Grinnell,  30>N.  Y.  621,  per  Mullin,  J.,  approving  the  limitation  con. 
tained  in  the  principal  case  on  this  point.    The  case  is  referred  to  also  in 
^teiles  V.  Howard,  1  K  D.  Sm.  60;  Stanton  v.  Leiand,  4  Id.  91,  and  Wilkina 
▼.  Earle^  3  Rob.  369;  S.  C,  19  Abb.  Pr.  194,  in  discussing  the  liability  of 
wwkeepen  for  the  goods  of  their  guests,  and  for  money  contained  in  trunks. 


Dey  v.  Dox. 

[9  WSHDELLp  129.] 

Wbibs  CoTKirAirTS  ob  AoBSEiiENTS  ARE  MUTUAL  and  independent,  one 
party  may  sue  the  other  without  averring  or  showing  performance  on  his 
part,  and  his  non-performance  can  not  be  pleaded  in  bar  of  the  action. 

PAirr  PoBtnvsLT  Betusiko  to  Pebiorm  his  Contract  can  not  Sub  the 
oiher  for  non<-performanoe,  whether  the  promises  are  independent  or  not» 
if  one  is  the  consideratioin  for  the  other,  and  the  contract  is  wholly  ex 
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Wbjcre  Perfobmancb  of  Okb  Promise  is  a  Condition  PBECsuKirr,  and 
is  to  be  done  or  ezcnsed  before  a  right  of  actioa  accrues  on  the  other 
promise,  the  one  is  independent  and  the  other  dependent. 

Whzbb  Pbohisbs  are  Ck)NCnBBENT,  neither  party  can  sae  without  mverring 
and  proving  performance  or  its  equivalent  on  his  part 

Where  Wheat  is  to  be  Delivered  before  Payment  of  the  oonsidermtaoii, 
the  promise  to  deliver  is  independent,  and  the  promise  to  pay  ia  dependent^ 
BO  that  the  vendor  can  not  sue  without  averring  and  proving  perfomuuioe 
on  his  part. 

Vendor  can  not  Sue,  aiter  a  Ksgotert  against  Him  for  non-deliwesy 
of  the  wheat  in  such  a  case,  to  recover  for  a  breach  of  the  vendee's  prom- 
ise to  pay,  even  though  the  recovery  against  him  was  for  the  fall  ▼aloe 
of  the  wheat;  for  the  damages  should  have  been  properly  adjusted  in  tba 
former  suit. 

MxABURB  OF  Damages  vor  the  Non-deuvzrt  or  Gk)0DS  on  a  oontiact  of 
sale,  where  the  consideration  has  not  been  paid,  is  the  difference  betireen 
the  contract  price  and  the  value  of  the  goods  at  the  time  appointed  tor 
deliveiy. 

Assumpsit  brought  in  January,  1830,  for  the  price  of  certain 
wheat  which  the  plaintiff  agreed  on  March  26,  1828,  to  deliver 
to  the  defendants  when  required  after  April  1  then  ensniDgf, 
and  for  which  the  defeudants  promised  to  pay  seventy-five  cents 
per  bushel  on  September  1,  only  one  dollar  being  paid  at  the 
time.  The  defendants  objected  that  the  plaintiff  could  not  re- 
cover without  showing  the  delivery  of  the  wheat  or  an  offer 
and  readiness  to  deliver  it,  but  the  judge,  holding  the  promises 
to  be  independent,  refused  a  nonsuit.  The  defendants  proved, 
against  the  plaintiff's  objection,  a  tender  by  them  of  the  price, 
and  a  demand  for  the  wheat  in  September,  1828,  and  a  refusal 
by  the  plaintiff  to  deliver  the  same.  The  plaintiff  proved  a  re- 
covery by  the  defendants  against  him  a  few  days  before  this  ac- 
tion was  commenced,  of  the  full  value  of  the  wheat  in  an  action 
for  its  non -delivery.  In  the  record,  however,  was  a  remittitur  of 
the  full  contract  price  of  the  wheat,  the  judgment  being  entered 
only  for  the  difference  between  that  price  and  the  amount  of 
the  verdict.  He  proved  also  that  the  amount  of  the  judgment 
had  been  collected  on  execution.  A  demand  by  the  plaintiff 
upon  the  defendants  for  the  price  agreed  to  be  paid  was  proved 
to  have  been  made  before  this  action  was  commenced,  when  the 
defendants  told  the  plaintiff  that  they  would  remit  the  amount 
of  the  contract  price  from  the  verdict  which  they  had  just  re- 
covered against  him,  which  he  refused,  stating  that  if  they  en- 
tered a  remittitur,  it  would  be  against  his  wishes.  The  judge 
charged  the  jury  that  the  plaintiff  was  not  entiQed  to  recover, 
but  they  nevertheless  returned  a  verdict  in  his  favor  for  the  price 
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of  the  wheat  at  seventy-fiTe  ceDts  per  bushel.    Motion  to  set 
aside  the  Yerdict. 

J.  C.  Spencer,  for  the  defendants. 

J.  A,  Spencer,  for  the  plaintiff. 

By  Court,  Nexsok,  J.    The  plaintiff  must  fail  upon  principles 
too  well  Bottled  to  require  examination,  and  the  omission  to 
avail  himself  of  those  principles,  when  prosecuted  by  the  pre- 
sent defendants  on  the  contract  relative  to  this  same  subject- 
matter,  has  no  doubt  given  rise  to  the  present  suit;  for,  had 
they  been  applied,  he  would  have  had  no  cause  of  complaint. 
If  a  greater  amount  in  damages  for  a  breach  of  his  agreement 
has  been  recovered  against  him  than  the  well-settled  principles 
of  law  would  warrant,  it  is  his  own  fault,  and  can  not  be  heard 
or  admitted  as  a  sufficient  reason  to  indulge  him  in  a  cross 
suit  to  right  bimself .     But  before  inquiring  to  see  if,  upon  prin- 
ciples of  law  and  justice,  the  whole  subject  of  litigation  arising 
open  this  ag^reement  could  not  have  been  properly  adjusted  in 
the  former  suit,  I  will  examine  this  case  for  the  present  as  if 
the  former  suit  was  out  of  the  question,  and  which  is  perhaps 
placing  it  upon  the  ground  upon  which  it  ought  to  have  been 
litigated.     It  would  then  stand  thus:  the  plaintiff,  after  being 
called  upon  to  carry  into  execution  the  agreement  on  his  part, 
peremptorily  refused;  and  while  persisting  in  such  refusal  insti- 
tuted a  suit  for  damages,  for  the  non-fulfillment  of  the  agree- 
ment on  the  part  of  the  defendants.     There  is  certainly  no  prin- 
ciple upon  which  such  an  action  can  be  sustained,  nor  have  we 
been  referred  to  any  authority  in  support  of  it.     It  can  not 
^  that  the  plaintiff  seeks  to  recover  damages,  in  the  strictest 
sense  of  that  term,  for  the  breach  of  the  contract  on  the  part  of 
the  defendants,  for  his  own  conduct  is  conclusive  to  show  that 
he  considers  the  fulfillment  of  it  an  injury  to  him,  and  has 
therefore  preferred  the  hazard  of  responding  in  damages  him- 
self, rather  than  carry  it  into  execution.     Can  he  recover  the 
^hole  consideration  for  the  wheat?    This  would  be  unjust,  for 
be  has  positively  refused  to  deliver  the  wheat  when  demanded, 
xudess,  indeed,  under  the  idea  that  they  are  independent  agree- 
ments, the  court  is  bound  to  afford  to  each  party  a  specific  per- 
fomiance  or  its  equivalent  in  damages.     Suppose  the  court 
should  do  BO,  how  would  the  case  then  stand  ?    The  plaintiff 
would  recover  the  consideration  to  be  paid  for  the  wheat,  and 
the  defendants  the  same  sum  for  the  non-delivery  of  it,  besides 
•  iQch  damages  as  a  jury  would  allow  for  the  default  in  not  de- 
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liveriiig  it.     It  is  obvious  from  ibis  view,  tbai  confiniug  tlxe 
remedy  for  a  violation  of  tbis  contract  to  a  suit  for  damag'es 
against  tbe  party  violating  it,  tbe  result  is  exactly  the  same   to 
botb  parties  as  tbat  to  wbicb  we  arrive  after  tbe  above  circuit^r 
of  action,  and  I  apprehend  tbat  sucb  is  the  well-settled  law  of  tlie 
case.    It  is  true,  wbere  tbe  covenants  or  agreements  are  mutual 
and  independent,  that  is,  mutual  and  distinct,  one  party  may 
maintain  an  action  against  the  other  without  averring  or  show- 
ing performance  on  his  part,  and  tbe  defendant  in  sacb  case 
can  not  plead  the  non-performance  by  tbe  plaintiff  in  bar  of  tbe 
action:  Wheat.  Selw.  383;  1  Saund.  320,  n. 

When  tbis  principle  is  rightly  understood  and  applied,  there 
can  be  no  objection  to  it;  and  tbe  sound  reason  given  for  it  is, 
that  the  damages  in  each  covenant  or  agreement  may  be  very 
different,  as  wbere  they  are  in  tbe  same  instrument  and  tbe  one 
not  tbe  consideration  of  the  other,  or  wbere  the  covenants  or 
agreements  go  only  to  part  of  the  consideration  on  botb  sides, 
part  having  been  executed,  and  tbe  like  cases;  in  all  sucb  the 
damages  might  be  different,  and  a  remedy  must  be  sought  in  a 
suit  by  each  party  for  a  breach.  So  tbe  terms  of  the  instru- 
ment may  be  sucb  that  the  covenants  or  agreements  must  nec- 
essarily be  independent,  without  tbe  existence  of  the  reason 
above  assigned;  in  sucb  case,  the  court  will  cariy  into  effect  tbe 
agreement  according  to  tbe  intent  of  tbe  parties;  but  whether 
tbe  covenants  or  promises  are  independent  or  not,  where  the 
agreement  is  wholly  executory,  and  the  one  covenant  or  promise 
or  performance  is  tbe  consideration  for  tbe  covenant  or  promise 
or  pei*formance  of  the  other,  it  may  be  stated  with  confidence 
that  there  is  no  principle  or  authority  wbicb  will  maintain  a  suit 
at  law  by  a  party  who  has  positively  refused  to  fulfill  his  part 
of  the  agreement  against  tbe  other  to  recover  damages  for  a 
broach  of  it.  Though  the  consideration  of  the  defendants'  cov- 
enant or  promise  can  not  be  said  technically  to  have  failed,  the 
principle  and  reason  of  that  rule  have  a  strong  application;  but 
perhaps  tbe  best  reason  is,  tbat  this  circuity  of  action,  as  I  trust 
has  already  been  shown,  is  wholly  unnecessary,  and  therefore 
should  not  be  sanctioned  by  the  court.  Tbe  case  of  Van  Ben- 
ihuysen  v.  Crapser,  8  Johns.  257,  I  consider  as  containing  the 
principle  I  am  here  applying  to  tbis  case.  See,  also,  13  Johns. 
365  [Ketchum  v.  Evertson,  7  Am.  Dec.  384].  Mr.  Justice  Marcy, 
in  delivering  the  opinion  of  tbe  court  when  this  agreement  was 
before  under  consideration,  3  Wend.  356,  referred  to  Van  Beiu 
thuysen  v.  Crapser,  and  distinguished  it  from  tbat  case;  but  the 
distinction  taken  confirms  its  application  here. 
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It  seems  to  be  considered  by  the  counsel  for  the  plaintiff  that 
if  one  of  tbe  promises  in  the  agreemeut  is  independent,  the 
other  must  be  so  also;  and,  as  it  has  been  decided  by  this  court, 
3  Wend.  356,  tbat  the  plaintiff's  promise  to  deliver  the  wheat 
was  independent,  therefore  the  defendant's  promise  to  pay  the 
money  must  be  also  independent.     This  is  an  entire  mistake. 
In  all  cases  (except  concurrent  promises,  where  the  perform- 
ance of  botb  takes  place  at  the  same  time)  where  the  perform- 
ance of  one  promise  is  a  condition  precedent,  and  must  be 
performed  or  excused  before  the  right  of  action  exists  for  the 
breach  of  tbe  otber  promise,  the  one  is  independent  and  the 
other  dependent.     The  definition  of  a  dependent  covenant  or 
promise  sbows  tbis:  If  A.  covenants  to  do  or  to  abstain  from 
doing  a  certain  act,  in  consideration  of  the  prior  performance  of 
some  covenant  on  the  part  of  B.,  A.'s  covenant  is  termed  a 
dependent  covenant,  because  B.'s  right  of  suing  A.  for  a  breach 
of  this  covenant  depends  upon  the  prior  performance,  or  what 
is  equivalent,  of  the  covenant  to  be  performed  by  B.,  which,  from 
its  nature,  is  termed  a  condition  precedent.     Now,  it  is  obvious 
that  the  covenant  of  B.  is  independent,  because  it  must  be  per- 
formed witboiit  reference  to  the  covenant  of  A.,  and  for  a  breach 
of  it,  A.  may  recover  damages,  without  showing  a  performance 
himself.     Where  the  promises    are    concurrent,  there    either 
party  seeking  to  enforce  the  agreement  against  the  other  must 
ftver  and  prove  performance  on  his  part,  or  what  is  in  law  equiv- 
alent, before  his  right  of  action  commences.     There  can  be  no 
doubt  that  the  promise  of  the  plaintiff  in  this  suit  was  inde- 
pendent, upon  the  reasons;  and  authorities  given  by  the  court: 
^  Wend.  356;  but  is  not  that  of  the  defendant  dependent?  One 
of  the  rules  of  construction  applicable  to  questions  of  this  kind 
from  the  same  high  authority  there  referred  to,  is  that  *'  when 
a  day  is  appointed  for  the  payment  of  money,  etc. ,  and  the  day 
IS  to  happen  after  the  thiug  which  is  the  consideration  of  the 
moDey,  etc.,  is  to  be  performed,  no  action  can  be  maintained 
for  the  money,  etc.,  before  performance:  1  Saund.  320,  b.     In 
the  case  under  consideration,  by  the  terms  of  the  agreement, 
the  delivery  of  the  wheat  became  due  and  demandable  on  the 
first  day  of  April,  and  the  consideration  money  therefor  was 
fiot  to  be  paid  until  the  first  of  September  thereafter 

Applying  the  above  rule,  the  delivery  of  the  wheat  is  a  con- 
dition precedent  which  must  be  performed,  or  that  must  be 
done  which  is  equivalent  in  law,  before  this  suit  can  be  sus- 
tained for  a  breach  of  the  agreement  by  the  defendants.     It 
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may  be  remarked  that  this  rule,  and  the  one  npon  vhicli  tbe 
case  in  3  Wendell  was  decided,  so  far  as  the  dependency  ar  in- 
dependency of  the  promises  was  concerned,  are  conclusive  to 
show  that  one  of  the  covenants  or  promises  in  an  agreement 
may    be    dependent,    and    the    other   independent.      If    the 
money  is  to  be  paid  on  a  day  fixed  before  the  act  is  to  be  done 
for  which  it  is  the  consideration,  the  payment  of  the  money  does 
not  depend  npon  the  performance  of  the  act — the  promise  is  in- 
dependent; but  the  performance  of  the  act  may  depend  upon 
the  payment  of  the  money — that  promise  may  be  dependent. 
If  the  money  is  made  payable  after  the  act  is  to  be  performed, 
the  performance  of  the  act  does  not  depend  npon  the  payment 
of  the  money,  but  according^  to  the  rule  I  have  above  referred 
to,  the  payment  of  the  money  depends  upon  the  performance 
of  the  act;  that  is  this  case.     The  payment  of  the  money  ^vaa 
fixed  at  a  day  after  the  plaintiff  was  bound  to  deliver  the  wheat; 
by  the  terms  of  it,  therefore,  the  defendants  were  not  to  trust 
to  the  credit  or  personal  responsibility  of  the  plaintiff,  bat  had 
a  right  tb  have  possession  of  the  wheat  before  they  parted  with 
their  money.     This  may  be  no  great  matter  here,  where  all 
parties  are  responsible,  but  the  rule  is  no  less  valuable,  and 
must  be  universal  in  its  application. 

The  rule  to  which  I  have  before  referred,  and  which  ought  to 
have  been  applied  to  the  defense  on  the  former  suit  by  the  then 
defendant,  and  would  have  adjusted  all  the  rights  of  the  parties 
without  further  litigation  upon  principles  of  law  and  justice, 
and  which  has  been  veiy  fully  considered  by  this  court,  will  be 
found  in  the  case  of  Clark  v.  Pinney^  7  Cow.  681.  The  princi- 
ple of  that  case  is,  that  where  the  vendor  is  in  default  for  not 
delivering  goods  or  chattels  in  pursuance  of  the  contract  of  sale, 
and  no  money  has  been  advanced  by  the  vendee,  the  true 
measure  of  damages  is  the  difference  between  the  contract  price 
and  the  value  at  the  time  the  article  should  have  been  delivered; 
and  the  reason  of  the  rule  is  conclusive,  to  wit,  that  such  dam- 
ages, added  to  the  contract  price  which  the  vendee  has  not 
parted  with,  will  enable  him  to  buy  the  article  in  the  market. 
It  is  obvious,  if  this  rule  had  been  applied,  the  plaintiff  here 
would  have  had  no  cause  of  complaint,  and  his  omission  to 
apply  it  can  not  be  remedied  in  this  suit.  This  principle  itself 
is  sufiicicuit  to  defeat  this  action  without  the  interposition  of 
any  other,  and  settles,  with  the  utmost  exactness,  all  rights  and 
remedies  upon  the  agreement  with  the  least  possible  litigation. 

The  view  I  have  thus  taken  of  the  case  renders  it  unneoes* 


Oct.  1832.]  Schmidt  v.  Blood.  148 

Bary  to  examine  many  of   the  questions  raised;    those  which 
have  been  examined  were  raised  upon  the  trial. 
New  trial  granted,  costs  to  abide  the  eyent. 

Dkpsndsnt  and  Independent  CoYKSAsra  and  Promisbs.— See  Gtummg^ 
ham  V.  MorreU,  6  Am.  Dec  332;  Ohermeyer  v.  NMoh,  Id.  439;  Bean  r, 
Atwaler,  lOIcL  91;  CasseUv.  Cooke,  11  Id.  610  and  note;  Roberta  ▼.  Beatty, 
21  Id.  410,  and  Gould  v.  BanJcs,  ante  90.  In  Grant  v.  Johtuon,  5  Barb.  161, 
163;  S.  C,  6  Id.  341,  it  ia  said  that  where  a  covenant  goes  only  to  part  of 
the  consideration  on  both  sides,  and  a  breach  of  it  may  be  compensated  in 
damages,  it  is  independent,  and  on  a  breach  of  it  the  plaintifif  may  sne  with- 
oat  averring  performance,  and  that  the  rule  of  the  principal  case  applies  only 
where  the  act  to  be  done  and  the  payment  therefor  afterwards  to  be  made, 
each  forms  the  entire  consideration  for  the  other.  In  Eaans  v.  I! arris,  19 
Barb.  422,  the  principal  case  is  referred  to  as  authority  for  the  position  that 
where  goods  are  to  be  delivered  before  the  day  appointed  for  payment  the 
delivery  is  a  condition  precedent. 

Measure  of  Damages  for  Non-delitebt  of  Goods  where  the  price  has 
not  been  paid,  is  the  difference  between  the  contract  price  and  the  market 
▼alae  at  the  time  when  delivery  should  have  been  made;  Caldwell  v.  BeeJ,  12 
Am.  Dec.  314.  The  rule  of  the  principal  case  to  the  same  effect  is  approved  in 
Davis  V.  Shields,  24  Wend.  327;  Ma^iterton  v.  Mayor  etc,  of  Brooklyn,  7 
Hill,  74;  Taylor  v.  Read,  4  Paige,  672;  Dana  v.  Fiedler,  1  E.  D.  Smith,  475, 
476;  S.  C,  12  N.  Y.  48;  BeaU  v.  Terry,  2  Sandf.  129;  Kent  v.  Hudson  etc. 
R,  R.  Co.,  22 Barb.  290;  Currie  v.  White,  1  Sweeny,  206;  Van  Allen  v,  IIU' 
noia  etc,  R.  R,  Co,,  7  Bos.  637;  SckuUz  v.  Bradley,  4  Daly,  39.  Where  the 
price  has  been  paid,  it  is  held  in  Pope  v.  Campbell,  3-  Am.  Dec  722,  that  the 
measore  of  damages  is  the  value  at  the  time  of  delivery  and  interest. 

MoKET  Imfbopkbly  RECOVERED  IN  Pbiob  Suit,  NO  ACTION  FoR. — In 
Btndb  V.  Wood,  43  Barh  319,  it  was  held,  following  the  doctrine  of  the  prin- 
dpal  case,  that  where  the  maker  of  a  note  paid  one  hundred  dollars  thereon 
which  was  not  credited,  and  the  holder  afterwards  sued  and  recovered  judg- 
ment therefor  against  the  maker  and  surety,  no  defense  being  made,  and  the 
surety  paid  the  jud^ipnent,  and  took  an  assignment  from  the  maker  of  his 
daim  therefor,  he  could  not  maintain  an  action  against  the  holder  to  recover 
the  amount. 
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V.  Blood. 


[9  WannsLL,  988.] 

Wabbhottsbmav  IB  Liable  only  fob  Obdinabt  Care  of  goods  intrusted  to 
him. 

Warehouseican  is  not  Liable  for  Goods  Stolen  by  his  servant  without 
negligence  on  his  part. 

Onus  of  Showino  Neoliosnce  is  on  the  plaintiff  in  such  a  case,  unless  there 
is  a  total  default  in  delivering  or  accounting  for  the  goods. 

Waxehouseman  has  a  Lien  upon  the  Balance  Left  in  his  hands  of  an  en- 
tire lot  of  merchandise  intrusted  to  him  at  the  same  time,  after  a  deliv- 
ery of  part,  for  the  storage  of  the  whole. 

Beplbyih  for  six  and  a  half  tons  of  hemp.     At  the  trial  at  the 
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circuit  it  appeared  that  the  hemp  in  question  was  part  of  an 
lot  of  ninety-nine  tons  intrusted  to  the  defendants  as  warehouae- 
men;  that  certain  parcels  of  it  had  been  deliyered  from  time  to 
time  on  plaintiffs'  order.     The  defendants  having  notified  Uie 
plaintiffs  that  ten  tons  had  been  purloined  bj  their  slore-keeper^ 
the  plaintiffs  demanded  the  balance  remaining  on  hand  and. 
tendered  the  amount  of  storage  for  such  balance,  but  the  de- 
fendants refused  to  deliver  it  without  payment  of  the  storage 
on  the  whole  ninety-nine  tons,  when  the  plaintiffs  replevied 
such  balance.    The  defendants  offered  evidence  that  the  said 
ten  tons  had  been  purloined  by  their  store-keeper  and  sold  io 
a  solvent  firm,  and  that  they  immediately  notified  the  plftintifls 
and  urged  them  to  replevy  the  same  from  the  purchasers,  which 
they  declined  to  do,  having  brought  trover;  that  they  had  ac- 
counted for  the  rest  of  the  hemp;  that  their  storage  for  the 
whole  was  unpaid,  and  that  by  the  usage  of  merchants  in  New 
York  they  had  a  lien  ou  the  balance  in  their  hands  for  the  whole 
storage.    The  evidence  was  rejected  as  to  the  usage,  as  being 
contrary  to  law,  and  also  the  other  evidence,  unless  the  defend- 
ants would  prove  that  the  ten  tons  were  taken  with  the  plaint- 
iffs' knowledge  or  assent,  or  that  the  person  taking  the  same 
was  not  defendants'  partner  or  servant.     Verdict  for  the  plaint- 
iffs, and  motion  for  a  new  trial. 

J.  Z.  Wendell,  for  the  defendants,  cited  2  Kent  Com,  441; 
4  T.  R.  581;  Peake  N.  P.  114;  4  Esp.  N.  P.  262;  1  Id.  315;  7 
Cow.  497,  to  show  that  the  defendants  were  not  liable  for  the 
loss,  unless  want  of  ordinary  care  was  proved.  As  to  the  de- 
fendants' lien,  he  cited  2  Kent  Com.  495,497,501;  4  Burr. 
2221;  3  Bos.  &  Pul.  494;  Id.  489;  6  T.  B.  262;  Amb.  252. 

E.  Bleecker,  for  the  plaintiffs,  claimed  that  the  defendants 
were  liable  for  the  loss,  and  therefore  were  not  entitled  to  com- 
pensation for  storage:  1  Anth.  N.  P.  56;  6  Johns.  171;  8  Id. 
213;  Bull.  N.  P.  73;  MoUoy,  24;  1  Ld.  Baym.  650;  Oai. 
Lex  Merc.  103,  157,  158,  178. 

By  Court,  Sutherlakd,  J.  It  appears  to  be  well  settled  that 
a  warehouseman,  or  depositary  of  goods  for  hire,  is  responsible 
only  for  ordinary  care,  and  is  not  liable  for  loss  arising  from 
accident  when  he  is  not  in  default:  2  Kent  Com.  441;  4  T. 
B.  481;  Peake  N.  P.  114;  4  Esp.  N.  P.  262;  and  in  Hnucane  v. 
Small,  1  Id.  315,  it  was  h^ld  that  if  goods  be  bailed  to  be  kept 
for  hire,  if  the  compensation  be  for  house  room,  and  not  a  re- 
ward for  care  and  diligence,  the  bailee  is  bound  only  to  take  the 
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same  care  of  the  goods  as  of  bis  own,  and  if  tbej  be  stolen  or 
embezzled  by  bis  senrant  without  gross  negligence  on  bis  part, 
he  is  not  liable,  and  the  onus  of  showing  negligence  seems  to 
be  upon  the  plaintiff,  unless  there  is  a  total  default  in  deliver- 
ingor  accounting  for  the  goods:  7  Cow.  600,  note  a,  and  cases 
there  cited:  3  Taunt.  264;  6  Barn.  &  Cress.  322;  1  H.  Bl.  298; 
Jooeson  Bailm.  106,  n.  40;  2  Salk.  G66;  1  T.  E.  33.  The  de- 
fendants' claim  for  storage,  therefore,  is  not  prejudiced  by  the 
fact  that  a  portion  of  the  goods  had  been  purloined  or  embez- 
zled by  the  storekeeper  or  servant. 

The  defendants  had  a  lien  on  the  whole  and  every  part  of 
the  hemp  for  their  storage  of  the  whole;  it  was  but  one  parcel; 
the  whole  was  deposited  with  them  at  the  same  time;  it  was 
bat  one  transaction.  It  is  admitted  that  the  defendants  might 
have  refused  to  deliver  any  portion  of  the  hemp  until  their 
storage  for  that  particular  portion  was  paid;  but  having 
parted  with  all  but  six  and  a  half  tons,  it  is  contended  that 
tbey  have  no  right  to  retain  that  for  their  charges  in  relation 
to  the  other  portions.  This  can  not  be;  it  would  be  found 
most  inconvenient  in  practice.  Bestricting  the  lien  to  ser- 
vices rendered  in  relation  to  the  whole  quantity  deposited  at 
the  same  time,  it  becomes  a  just  and  reasonable  rule,  giving 
effect  undoubtedly  to  the  actual  intentions  and  understanding 
of  the  parties;  and  promoting  the  convenience  of  trade  and  busi- 
ness: 2  Kent  Com.  496,  496. 
New  trial  granted. 

I^ABIUTT  OF  WaBXHOUSUCSN— BOUITD  ONLT  TO  ObDDIABT  CaBE.— It  11 

well  aettled  that  warehousemen  are  not,  like  oommon  carriers,  insurers  of 
goods  committed  to  their  chazge,  and  liable  for  all  losses  not  occasioned  "by 
tbe  act  of  God,  or  by  the  king's  enemies,'*  bat  are  ordinary  bailees  for  hire, 
and,  as  socfa,  bound  only  to  common  care  and  diligence,  and  liable  only  for 
vant  of  sach  diligence  and  care:  Jones  on  Bailments,  07;  Story  on  Bailments, 
MC  444;  Edwards  on  Bailments,  284;  Angell  on  Carriers,  sec.  45;  Hutchinson 
oo  Canriers,  sec.  62;  CaU\ffv.  Danvers^  Peake  N.  P.  155;  Hateliett  v.  Oibnon, 
13  Ala.  587;  Jlify^ra  v.  Walker,  31  III  353;  Buckmgliam  v.  Fislier,  70  Id.  121; 
MeCuUom  v.  Porter,  17  La.  Ann.  89;  Cowles  v.  Pointer,  26  Miss.  253;  Ducker 
T.  BameU,  6  Mo.  97;  HoUzdaw  v.  I>i(f,  27  Id.  392;  Knapp  v.  CuHin,  9  Wend. 
60;  Foote  v.  Starrs,  2  Barb.  328;  BogeH  v.  HaiglU,  20  Id.  251;  TUstoorth  v. 
Winnegar,  51  Id.  148;  Ooldin  v.  Homer,  N.  Y.  Sup.  Ct.,  May,  1880,  10 
RepL  783;  Taylor  v.  SecrUt,  2  Disney  (Ohio),  299;  Rodgers  v.  Stophel,  32  Pa. 
St  111;  Blin  v.  Jliayo,  10  Vt.  56;  Dimmkk  v.  MUwattkee  etc  B,  Co,,  18  Wis. 
471. 

Who  Liable  as  Wabxhouskken. — ^It  may  be  stated  as  a  general  principle 

that  one  who,  for  hire,  receives  goods  for  storage,  and  whose  duty  is  that  of 

eostody  rather  than  carriage,  is  liable  for  such  goods  as  a  warehouseman,  what- 

fftr  may  be  his  designation.    The  term  warehouseman,  therefore,  in  a  wide 
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■ense,  often  includes  many  classes  of  persons  other  than  those  who  are  oom* 
monly  recognized  and  spoken  of  as  pnrsning  that  calling.  Among  thooe  i^ho 
have  been  held  to  be  liable  as  warehoasemen,  are: 

1.  FoBWARDiNO  MERGHAins. — Says  Mr.  JusUoeStory:  "  Forwarding  iner- 
chants  are  a  class  of  persons  well  known  in  America^  and  osnally  oomlniie  in 
their  business  the  double  business  of  warehousemen  and  agents  for  a  compen- 
sation, to  ship  and  forward  goods  to  their  destination.  *  *  *  Their  liability  ia 
like  that  of  warehousemen  and  common  agents,  and  is  governed  by  the  gen- 
eral rule;  and,  of  course,  they  are  respoxisible  for  ordinary  care  and  skill  suad 
diligence:"  Story  on  Bailments,  sec.  444.  That  such  pezsons  are  bound  ocdjr 
to  the  same  degree  ot  care  and  diligence  as  ordinaiy  warehousemen,  unless  thi 
is  an  express  or  implied  undertaking  on  their  part  for  the  transportation, 
well  as  for  the  storage  and  forwarding  of  the  goods  intrusted  to  them,  is  dt 
both  upon  principle  and  authority:  RoherU  v.  Turner^  12  Johns.  232;  Plotl  ▼. 
ffibbard,  7  Cow.  497;  Stannard  v.  Prince,  64  N.  Y.  300;  Holtzclaw  v.  i>^^ 
27  Mo.  392.  But  where  the  contract  is  either  expressly  or  impliedly  for 
transportation  of  the  goods,  the  bailee's  liability  is  that  of  a  common 
though  he  is  not,  in  fact»  interested  in  the  vessel  in  which  the  goods  are 
ried:  Teall  v.  Seartt,  9  Barb.  317.  Thus,  where  a  warehouseman  at  Bufialo, 
who  was  also  a  carrier  on  the  Erie  canal,  and  was  accustomed  to  receive  f rei^t 
from  the  West,  and  forward  it  to  the  East  by  the  first  boat,  whether  hia  own 
or  another's,  received  certain  goods  addressed  to  his  care,  marked  "  to  go 
from  Buffalo  to  East  Albany,  at  thirty  cents  per  hundred  potmds,"  it  waa 
held  that  the  presumption  was,  from  these  facts  alone,  that  he  received  them 
as  a  carrier,  and,  therefore,  that  he  was  liable  for  their  loss  where  they  were 
burned  in  his  warehouse,  without  his  fault,  while  awaiting  shipment:  Ladmm 
v.  OHffiUi,  25  N.  Y.  364.  The  ground  of  this  decision  was,  that  the  storage 
in  tho  defendant's  warehouse  was  merely  accessory  to  the  carriage  under  the 
doctrine  of  Blossom  v.  Oriffin,  13  N.  Y.  569,  572. 

2.  Whabftngers. — Lord  Mansfield,  in  Ross  v.  Johnson,  6  Buir.  2325, 
marked  that  there  was  no  distinction  between  a  wharfinger  and  common 
rier,  because  both  **  receive  the'goods  upon  a  contract."  The  question  nnder 
consideration  in  that  case,  however,  was  not  as  to  the  liability  of  wharfingers, 
but  as  to  whether  case  or  trover  was  the  proper  remedy,  where  goods  in  the 
possession  of  a  wharfinger  were  lost  or  stolen.  In  Moving  v.  Todd,  1  Stark. 
72;  S.  C,  4  Camp.  225,  it  was  held  that  a  wharfinger  undertaking  to 
carry  goods  from  his  wharf  to  a  vessel  in  his  own  lighter  is  liable  as  a  com- 
mon carrier.  But  as  Mr.  Justice  Story  very  clearly  shows,  the  case  of  a 
wharfinger  is  not  at  all  distinguishable  from  that  of  a  warehouseman,  with 
respect  to  the  degree  of  negligence  for  which  he  is  liable:  Story  on  Bailmenta» 
sees.  451,  452.  That  there  is  no  distinction  between  them  is  held  in  Coos  ▼. 
O'Riley,  4  Ind.  368;  FooU  v.  Storrs,  2  Barb.  328;  ^^  v.  Majfo,  10  Yt.  56; 
Rogers  v.  Stophel,  32  Pa.  St.  111. 

3.  Common  Carkiebs  before  Cabbiagb  Begun  or  when  Tkbmhiatid. — 
Where  goods  are  received  by  a  common  carrier  to  be  forwarded  over  his  line, 
but  are  not  to  be  forwarded  until  further  instructions  are  received  from  the 
shipper,  or  if  anything  remains  to  be  done  by  him  before  they  are  shipped, 
the  carrier  is  liable  for  them  only  as  a  warehouseman:  Hutchinson  on  Cai^ 
riers,  sec.  63;  Barron  v.  EUiredge,  100  Mass.  455;  Michigan  etc  R.  R.  Co.  ▼. 
Shurtz,  7  Mich.  515;  O'NeU  v.  New  York  etc,  R.  R.  Co.,  60N.Y.  138;  Rogen 
V.  Wheder,  Ci2  Id.  262.  But  where  the  goods  have  been  deposited  with  him 
for  cai  riage,  nothing  remaining  to  bo  done  by  the  shipper,  the  carrier  is  liaUe  aa 
such,  and  not  as  a  warcliousemar. :  Forward  v.  PiUard,  1  T.  R.  27.     So  though 
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the  goods  have  not  yet  been  placed  on  the  cars  or  other  vehicles  of  transpor- 
tation: FUchburg  etc,  /?.  R.  Co.  v.  Ilanna^  6  Gray,  539;   Wade  v.  Wheeler,  3 
Laos.  201.     On  the  other  hand,  where  the  carrier's  duty  with  respect  to  the 
transportation  of  the  goods  is  ended,  and  they  are  deixraited  in  his  warehouse 
to  await  the  convenience  of  the  consignee  or  owner,  the  liability  of  such  car- 
rier is  merely  that  of  a  warehouseman.     If  the  carrier  has  done  all  that  is  re- 
quired of  him  to  make  delivery  of  the  goods,  he  ought  not  to  be  chargeable 
thereafter  as  an  inanrer  of  their  safety:  Hutchinson  on  Carriers,  sec.  356. 
His  remaining  duty  is  that  of  custody,  and  he  is  liable  only  with  respect 
to  that  duty.     Some  nice  distinctions  are  drawn  in  the  cases  as  to  when 
the  carrier's  duty  as  such  terminates,  but  a  discussion  of  them  is  not  per- 
tinent to  the  object  of  this  note.    Certainly  if  the  goods  have  been  tend- 
ered to  the  consignee  and  refused,  the  carrier  is  thereafter  liable  only  aa 
a  warehooaeman:  Hudson  v.  Baooendale,   2  Hurlst.   it  N.  575;   Kremer  v. 
Sovthfrn  Express  Co.,  6  Cold.  356;   WiUiams  v.  lloUand,  22  How.  Pr.  137. 
So  where,  after  diligent  inquiry,  the  consignee  can  not  be  found:  Fisk  v. 
NewUm^  1  Denio,  45.     So  where  the  goods  are  delivered  and  are  sent  back 
to  the  carrier's  warehouse  to  await  the  owner's  orders:    Cairns  v.  Robins, 
8  Mee.  &  VV.  258.     In  some  cases  it  is  said,   generally,  that  if  the  goods 
have  been  removed  from  the  cars,  at  the  end  of  the  route,  and  have  been 
deposited  in   the   carrier's  warehouse,  his  liability  for  them  thereafter  is 
only  that  of  a  warehouseman:   Chicago  etc.  R.   R.  Co,  v.   Bensley,  69  lU. 
«30;  St^agknts  v.  Western  R.  R.  Co.,  16  Gray,  132;  Collins  v.  Bums,  63  N.  Y.  1. 
So  where  the  goods  were  deposited  on  a  pier  at  the  end  of  the  route:  Lamb 
V.  Camden  etc  R.  R.  Co.,  46  N.  Y.  271;  S.  C,  7  Am.  Rep.  327.    So  where 
the  goods  were  deposited  on  the  levee,  in  front  of  a  steamboat  landing,  the 
carrier  having  no  warehouse  at  that  point:  HoUzdaw  v.  D^ff,  27  Mo.  392. 
So  where  the  baggage  of  a  passenger  is  deposited  in  the  carrier's  baggage 
n)om,  at  the  end  of  the  journey,  until  called  for  by  the  owner:  Thompson  on 
Carriers  of  Passengers,  519;    Bumell  v.  New  York  elc.  R,  R.  Co.,  45  N.  Y. 
184;  S.  C,  6  Am.  Rep.  61;  Fairfax  v.  New  York  etc,  R.  R.  Co.,  43  N.  Y. 
Snpi  Ct  18;  S.  C,  in  court  of  appeals,  67  N.  Y.  11;  Pike  v.  Chicago  etc.  R. 
fi.  Co.,  40  Wis.  683;    Van  ToU  v.  South  Eastern  R.  Co.,  12  Com.  B.  (N.  S.) 
"5;  S.  C,  31  L.  J.,  C.  P.  241;  8  Jur.  (N.  S.)  1213;  10 W.  R.  678;  6L.  T.  (N.  S.> 
214;  Harris  v  Oreai  Western  R.  Co.,  1  Q.  B.  Div.  616;  S.  C,  17  Eng.  Rep. 
(Moak)  156. 

Some  of  the  decisions  hold  that  the  liability  of  the  common  carrier  does 
not,  in  such  a  case,  become  that  of  a  warehouseman,  until  the  goods  have 
been  unladen  and  made  ready  for  delivery,  and  the  owner  has  had  a  reasona- 
ble opportunity  to  remove  them:  Alabama  etc  R.  R.  Co.  v.  Kidd,  35  Ala.  209; 
Bkhards  v.  MiclOgan  etc  R.  R.  Co.,  20  111.  404;  Tltomus  v.  Boston  etc  R.  R. 
Co.,  10  Mete  472;  Midiigan  etc,  R.  R,  Co.  v.  Ward,  2  Mich.  538;  SmUh  v. 
Nadtua  eU.  R.  R.  Co.,  27  N.  H.  86;  Moses  v.  Boston  etc  R.  R.  Co.,  32  Id. 
523;  OuimU  v.  Hendiaw,  35  Vt  605;  BlumeniJial  v.  Brainerd,  38  Id.  402.  In 
other  cases  it  has  been  determined  that  if  the  goods  were  unladen  and  placed 
m  the  carrier's  freight-house,  ready  for  delivery,  the  carrier  would  be  liable 
only  as  a  warehouseman,  even  though  the  consignee  or  owner  had  no  oppur- 
tanity  to  remove  the  goods:  Norway  Plains  Co.  v.  Boston  etc.  R,  R.  Co.,  1 
Gray,  263;  or  had  not  been  notified  of  their  arrival,  unless  they  had  not  ar- 
rived "on  time:"  Francis  \.  Dubuque  etc  R.  R.  Co.,  25  Iowa,  60;  Cincinnati 
rte.  R.  R.  Co.  V.  McCool,  26  Ind.  140.  So  where  cattle  were  placed  by  the 
carrier  in  pens  at  the  terminal  station,  the  owner  having  notice,  but  having 
»»  opportunity  to  remove  them  until  next  day,  owing  to  a  police  regulation. 
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and  two  of  them  were  killed  dnring  the  nip^ht,  it  was  held  that  the  canicr'e 
liability  was  only  that  of  a  warehonseman:  SheyHitrd  v.  Bristol  etc.  R,  Co.,  Lb 
R.,  3  Exch.  189.    Certainly,  if  the  goods  have  been  nnladen  and  placed  ready 
for  delivery,  and  the  owner  has  been  notified  and  has  had  an  opportunity  to 
take  them  away,  there  can  be  no  question  that  the  carrier's  liability  there- 
after is  only  that  of  warehonseman:  MUcliell  v.  LancoHhire  etc,  R.  Co.,  L.  XL., 
10  Q.  R  256;  S.  C,  44  L.  J.,  Q.  B.  107;  33  L.  T.  61;  23  W.  R.  853;  12  En^. 
Rep.  (Moak),  288;  Ooohl  v.  Chapin,  10  Barb.  616.     Other  cases  affirming  the 
general  principle  that  where  the  goods  have  been  unladen  and  deposited  »t 
the  end  of  the  route,  the  carrier  is  liable  only  as  a  warehouseman,  ui^Jacksan 
V.  Sacramento  etc.  R.  R.  Co.,  23  CaL  269;  Neal  v.  Railroad  Co.,  8  Jones  L.  (N". 
C. )  482;  Weed  v.  Barney,  45  N.  Y.  344;  S.  C,  6  Am.  Rep.  96;  Fenner  v.  Rail- 
road,  44  N.  H.  605.     In  Sessions  v.  Western  R.  R.  Co.,  16  Gray,  132,  it  is  said 
to  be  a  question  for  the  jury  whether  or  not  a  carrier  has  fully  performed  his 
duty  as  to  the  carriage  of  goods  so  as  to  be  liable  thereafter  only  as  a  ware- 
houseman.    So  in  Blumentlial  v.  Brainerd,  38  Vt.  402. 

Where  a  carrier  is  required  to  forward  goods  over  a  connecting  line  it  seems 
(o  have  been  held  in  some  cases  that  his  liability  as  a  common  carrier  con- 
tinues, notwithstanding  a  deposit  of  the  goods  in  his  warehouse  at  the  end 
of  his  route  to  await  further  transportation,  and  that  he  can  discharge  him- 
self of  that  liability  only  by  an  actual  delivery  to  the  connecting  line:  Rail- 
road Company  v.  Manufacturing  Co.,  16  WalL  318;  Ouimit  v.  Henshaw,  35 
Vt.  605.  But  his  liability  as  a  common  carrier  is  at  an  end  when  he  has 
placed  the  goods  on  board  a  boat  connecting  with  his  line  for  further  csrriage: 
Ackley  v.  Kellogg,  8  Cow.  223.  But  in  Garade  v.  Trent  He.  Co.,  4  T.  R.  581, 
It  was  held  that  where  goods  were  deposited  by  a  carrier  in  a  warehouse  at 
the  end  of  his  line  awaiting  transportation  over  a  connecting  line,  and  were 
in  the  mean  time  destroyed  by  fire,  the  carrier's  liability  was  that  of  a 
liouseman.     8o  in  Baltimore  etc,  R.  R.  Co,  v.  Schumadier,  29  Md.  108. 

So  long  as  the  duty  of  carnage  is  unperformed  it  is  obvious  that  the 
rier*B  liability  does  not  become  that  of  a  warehouseman:  Hutchinson  on  Car- 
riers, sec  110.  Where  by  the  bill  of  lading  it  appeared  that  the  defendants 
undertook  to  deliver  certain  goods  "at  the  port  of  London  to  the  plaintiff  or 
his  assigns,'*  and  the  plaintiff  having  sued  on  the  contract,  the  defendants 
pleaded  that  on  the  arrival  of  the  goods  in  the  port  of  London,  they  de- 
posited them  on  a  certain  wharf  where  they  were  destroyed  by  an  accidental 
fire  before  the  defendants  had  a  reasonable  time  to  deliver  them,  the  plea 
was  adjudged  bad,  because  the  undertaking  to  deliver  the  goods  had  not  been 
performed:  Oatlife  v.  Bourne,  4  Bing.  N.  C.  314;  3  Man.  &  Q.  643;  S.  C,  in 
the  house  of  lords,  11  CI.  &  Fin.  45. 

It  is  further  to  be  noted,  in  this  connection,  that  a  notice  or  stipulation  by 
a  carrier  in  the  bill  of  lading,  that  if  the  goods  are  not  removed  by  the  con- 
signee on  arrival  at  the  end  of  the  route  they  will  be  deposited  in  the  carrier's 
warehouse  **  at  the  expense  of  the  consignee,  and  at  his  risk  of  fire,  loss,  or 
injury,"  will  not  excuse  such  carrier  from  his  liability  as  a  warehouseman 
for  a  loss  occasioned  by  his  negligence  in  delivering  the  goods  to  a  wrong 
person,  or  otherwiBe:  Collins  v.  Burns,  63  N.  Y.  1.  To  the  same  effect,  sub- 
stantially, are:  Mitchell  v.  LancasIUre  etc.  R.  Co.,  L.  R.,  10  Q.  B.  256;  S.  C, 
44  L.  J.,  Q.  B.  107;  33  L.  T.  61;  23  W.  R.  863;  12  Eng.  Rep.  (Moak),  288; 
JJoUzclav:  v.  />t#.  27  Mo.  392. 

4.  Keepers  op  Bonded  Wareiiodses. — The  keeper  of  a  private  bonded 
warehouse  is  bound  to  the  same  degree  of  care,  and  liable  for  the  same  de^ 
gree  of  negligence,  with  resp«<*t  W  ^joods  intrusted  to  him,  as  an  ordinary 
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warehooaenuui,  notwithBtandiog  the  fact  that  there  is  a  govemment  store* 
keeper  also  in  charge:  Sehwerin  v.  AfrKie,  5  Rob.  (N.  Y.)  404;  a  C,  in  court 
of  appeals,  51  N.  T.  180;  8.  C,  10  Am.  Rep.  581;  ClaflinT.  Meyer,  43  N. 
Y.  Sup.  Ct.  1;  8.  C,  in  court  of  appeals,  75  N.  Y.  260;  S.  C,  31  Am.  Rep. 
467;  MaekUm,  ▼.  Fratier,  9  Bush,  3. 

5.  Othkb  Ktamtles. — ^A  municipal  corporation  receiving  gunpowder  for 
storage  outside  the  city  limits,  under  a  city  ordinance,  \a  liable  therefor  in 
the  same  way  as  a  private  warehouseman:  Moore  v.  Mayor  etc.  of  Mobile^  1 
Stew.  284.  A  keeper  of  a  floating  warehouse,  it  seems,  is  bound  to  a  greater 
degree  of  care  and  diligence,  and  liable  for  a  slighter  degree  of  negligence, 
with  respect  to  the  goods  in  his  charge  than  an  ordinary  warehouseman,  be- 
cause his  employment  requires  greater  skill  and  ability:  Hamilton  v.  EUtner^ 
24  La.  An.  455.  Li  that  case,  the  keeper  of  such  a  warehouse  was  held  lia- 
ble for  the  loss  of  certain  gunpowder  stored  on  his  boat,  because  he  had 
been  guilty  of  negligence  in  permitting  the  boat  to  be  overloaded  so  that 
•he  sprang  a  leak  and  sank,  and  in  not  removing  the  powder  before  she  sank. 

Beoikxino  ov  Wasehousbbcan's  LiABnjTT. — ^A  warehouseman's  liability 
for  goods  intrusted  to  him,  it  is  said  in  Thomas  v.  Day,  4  Esp.  262,  begins 
at  the  moment  his  tackle  is  applied  to  them  to  lift  them  into  his  warehouse, 
tnd  if  through  his  negligence  the  tackle  provided  is  insufficient,  and  breaks, 
snd  thereby  occasions  an  injury  to  the  goods,  he  must  respond  in  damages. 
If  he  consents  to  take  charge  of  the  goods  before  they  reach  his  warehouse, 
his  liability  dates  from  that  moment.    Thus,  where  a  hogshead  of  sugar  was 
deposited  on  the  bank  of  the  river  near  the  defendant's  warehouse,  and  at 
the  request  of  the  owner  the  defendant  took  charge  of  it,  and  while  he  was 
eudeavoting  to  draw  it  up  the  bank  on  a  slide  the  pins  at  the  back  of  the 
slide  broke,  and  the  cask  rolled  into  the  river,  it  was  held  that  if  the  acci- 
dent happened  through  want  of  ordinary  care  on  the  defendant's  part*  he 
was  liable  therefor,  but  not  otherwise:  Ducher  v.  BameU,  5  Mo.  97.    Where 
the  master  of  a  canal  boat  had  brought  a  cargo  of  salt  consigned  to  the  de- 
fendant to  within  a  mile  and  a  half  of  his  warehouse,  but  could  proceed  no 
farther  on  account  of  the  ice,  and  at  the  master's  request,  the  defendant  paid 
the  flight,  and  removed  part  of  the  salt  to  the  warehouse,  it  was  held  that 
by  reason  of  the  consignment,  the  payment  of  the  freight,  and  the  receipt 
sod  removal  of  part  of  the  salt,  the  defendant  acquired  such  a  special  prop- 
erty and  such  possession  of  that  remaining  on  the  boat  (the  same  having  been 
left  there  by  the  captain  until  spring),  that  if  nothing  else  appeared,  he 
vonld  be  liable  therefor  as  a  warehouseman.     Bat  it  appearing  that  the 
owner  of  the  salt  came  while  the  balance  of  it  was  on  board  the  boat,  and 
finding  it  all  richt  paid  the  defendant  his  charges  with  respect  to  the  salt  re- 
ceived, and  his  advances  for  freight,  it  was  held  that  this  terminated  the 
defendant's  lien  and  constructive  possession,  so  that  he  was  not  liable  for  a 
loss  subsequently  occurring,  the  owner  having  a  right  to  take  immediate  con- 
trol and  possession:    TUgworOi  v.  Winnegar,  51  Barb.  148.     In  Rodgera  v. 
Slopktl,  32  Pa  St  111,  it  was  decided  that  a  wharfinger's  liability  begins 
"when  the  goods  are  delivered  at»  or  rather  on  the  wharf,  and  he  has  either 
expressly  or  by  implication  received  them."    Li  BUn  v.  Mayo,  10  Vt.  56,  it 
was  held  that  evidence  was  admissible  to  show  a  usage  that  when  goods  were 
landed  on  a  wharf  they  were  considered  to  be  in  the  custody  of  the  wharf- 
inger. 

Tkbmihation  of  LiABiLnT. — ^Whcre  wheat  was  delivered  from  a  ware* 
house  to  a  vessel  through  an  iron  pipe  or  tube,  being  first  weighed  in  the  cupola 
of  the  warehouse,  in  the  presence  of  the  first  mate  of  the  vessel,  and  tallied. 
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and  then  emptied  into  the  pipe,  it  was  determined  that  the  warehonaenMUi'a 
liability  ended  and  the  carrier's  liability  began  at  the  moment  that  the  ^v-Hemt 
entered  the  pipe;  and  it  appearing  that  by  the  careening  of  the  vessel  ^fae 
pipe  parted,  so  that  a  considerable  quantity  of  the  wheat  wss  lost,  it  -virmm 
held  that  the  vessel  was  liable,  and  that  it  was  immaterial  at  what  point  tlie 
pipe  broke:  The  R.  O,    Winslow,  4  Biss.   13.     Where  the  warehonseman  is 
wrongfully  divested  of  his  possession,  there  seems  to  be  some  difference  of 
opinion  as  to  whether  or  not  it  is  his  duty  to  pursue  and  reclaim  the  property 
if  possible.    In  Sessions  v.  Wesierfi  R,  JR.  Corp,,  16  Gray,  132,  it  was  desidAl 
that  the  liability  in  such  cases  was  coextensive  with  the  warehouseman's 
actual  and  continued  x)Ossession,  and  that  where  ho' was  deprived  of  his  posses- 
sion it  was  not  his  duty  to  pursue  the  property,  his  liability  being  fixed  at  tlie 
moment  when  his  possession  ceased,  so  that  if  his  loss  of  possession  was  not 
occasioned  by  his  own  neglect,  he  was  not  responsible  for  any  of  the  after 
consequences.     It  appears  to  have  been  the  opinion  of  the  court  in  SmUh  'v. 
Frost,  51  Ga.  336,  on  the  other  hand,  that  where  cotton  was  taken  by  the 
confederate  authorities  from  tho  defendants'  warehouse  and  thrown  into  the 
sti*eet,  it  would  have  been  the  duty  of  the  defendants  to  reclaim  it  and  care 
for  it,  if  they  could  do  so  by  the  exercise  of  common  diligence.     They  were 
adjudged  not  to  be  liable  in  that  case,  however,  because  they  were  under 
duress  in  the  confederate  service  at  the  time,  and  becaose  the  owner  of  the 
cotton  was  himself  present  when  it  was  thrown  out  of  the  warehouse,  and 
might,  by  proper  diligence,  have  saved  it. 

BuBDEN  OF  Pboof  AS  TO  Nbglioence. — ^Thcre  has  been  much  controveriy 
with  respect  to  the  question  as  to  whether,  in  an  action  by  the  owner  of  goods 
against  tho  warehouseman,  to  whom  he  has  intrusted  them,  for  their  loss  or 
injury,  the  burden  of  proof  is  on  the  plaintiff  to  show  negligence,  or  on  tho 
defendsnt  to  show  due  care:  Story  on  BaiL,  sec.  454.  The  English  cases 
seem  to  place  the  burden  of  proof  on  the  plaintiff  without  qualification. 
Thus  in  Flnucane  v.  Small,  1  Esp.  315,  it  was  said  by  Lord  Kenyon  that  the 
plaintiff  must  show  "positive  negligunce."  So  in  Cooper  v.  Barton,  3  Camp. 
5,  in  nofift,  which  was  an  action  against  the  bailee  of  a  horse  for  liire,  for  an 
injury  to  tho  animal,  it  was  held  that  positive  negligence  must  bo  shown,  and 
that  it  was  not  enough  to  prove  that  such  horse  was  returned  with  his  knees 
broken,  in  order  to  throw  the  otius  on  the  defendant.  So  in  Harris  v.  Pack- 
wood,  3  Taunt.  2G4,  an  action  against  a  carrier,  it  was  determined  that  tho 
defendant  was  not  bound  to  provo  duo  caro.  In  Gilbert  v.  Dale,  5  Ad.  &  El. 
543,  the  action  was  asisimipsU  againt  the  keeper  of  a  general  booking  office,  for 
the  transmission  of  parcels  by  coach,  for  the  non-delivery  of  a  parcel.  It  ap- 
peared that  the  parcel  was  left  with  the  defendant,  and  did  not  reach  the  con- 
signee, nor  was  it  otherwise  accounted  for.  On  this  showing  it  was  held  thai 
the  plaintiff  was  properly  nonsuited,  and  that  ho  should  have  proved  by 
direol  evidence  that  the  parcel  was  taken  from  tho  booking  office  and  lost, 
or  that  it  was  not  delivered  to  any  carrier. 

Tho  American  cases  are  somewhat  conflicting.  In  Casa  v.  Boston  etc.  B, 
Ji,  Co.,  14  Allen,  448,  which  was  an  action  on  a  contract  for  tho  non-delivery 
of  gooils  by  a  warehouseman  on  demand,  it  was  held  by  a  majority  of  the 
court,  Bigelow,  0.  J.,  dissenting,  that  tho  defendant  must  show  that  tho 
goods  were  lost  without  fault  on  his  part,  although  Chapman,  J.,  intimates 
that  tho  rulo  might  bo  different  where  tho  action  is  founded  on  negligence. 
A  similar  rule  was  laid  down  in  Lichtcnheiu  v.  Boston  etc.  R.  R.  Co.,  11  Ciish. 
70,  where  it  was  said,  however,  that  tho  defendant  need  not  show  precisely 
how  the  loss  occurred.     So  in  Aide  n  v.  Peartton^  3  Gray,  342,  an  action  against 
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a  carrier,  it  was  held  that  after  proof  of  a  delivery  to  hun,  and  a  demand  and 
refusal,  or  n^lect  to  redeliver,  or  snoh  a  loss  as  to  render  a  demand  useless, 
1m  most  show  that  the  loss  occnrred  from  a  peril  for  which  he  was  not  liable. 
The  New  Tork  cases  on  this  point  are  nnmerous.   Walworth,  circuit  judge, 
is  diarging  the  jury  in  the  court  below  in  Plati  v.  Hibbard,  7  Cow.  497,  laid 
down  the  mle  to  be  that  where  property  intrusted  to  a  warehouseman  or 
whuftoger  "  is  lost,  injured,  or  destroyed,  the  weight  of  proof  is  with  the 
bailee,  to  show  a  want  of  fault  or  negligence  on  his  part."    In  a  note  to  that 
can,  however,  the  learned  reporter  questions  this  doctrine,  and  after  refer- 
ring to  a  nmnber  of  Eng^h  decisions,  says:  '*  The  distinction  would  seem 
to  be  that  when  there  is  a  total  default  to  deliver  the  goods  bailed,  on  de- 
mand, the  ontu  of  accounting  for  the  default  lies  with  the  bailee;  otherwise 
bs  shall  he  deemed  to  have  converted  the  goods  to  his  own  use,  and  trover 
win  lie:  2  Salk.  665;  but  when  he  has  shown  a  loss,  or  where  the  goods  ars 
injured,  the  law  ^rill  not  intend  negligence.'*    This  distinction  seems  to  be 
adopted  in  the  principal  case.  In  Foote  v.  Storrs,  2  Barb.  326,Wi]lard,  J.,  re- 
las  with  approval  to  the  rule  laid  down  in  Seknudt  v.  Blood  on  this  points 
8otn  Buakr.  Miller,  13  Barb.  481,  C.  L.  Allen,  J.,  referring  to  these  cases, 
adopto  the  distinctiaD,  and  holds  that  where  there  is  a  "  total  failure  to  ac- 
OQwnt  for  the  property  delivered,*'  the  onus  is  on  the  warehouseman,  or  for- 
warding merchant.    Indeed,  the  doctrine  is  well  established  in  New  York 
thai  where  there  is  a  failure  or  refusal  by  a  warehouseman  to  deliver,  on  de- 
mand, goods  which  have  been  intrusted  to  him,  it  is  prima/aeie  evidence  of 
n^H^igence  sofficient  to  cast  upon  him  the  burden  of  accounting  for  the  non- 
delivery: BumeU  v.  New  Torh  etc.  R.  R.  Co.,  45  N.  Y.  184;  S.  C,  6  Am. 
Bspi  61;  Sehwerin  v.  MeKte,  5  Bobt.  404;  S.  C,  in  the  court  of  appeals,  51 
N.  Y.  180;  8.  C,  10  Am.  Rep.  581;  Coleman  v.  Livingslon,  36  N.  Y.  Sup. 
Ct  (4  Jones  &  8.)  32;  a  C,  45  How.  Pr.  483;  Fairfax  v.  New  Torh  etc.  R. 
R-  Co.,  43  K.  Y.  8np.  Ct.  (11  Jones  &  S.)  18;  8.  C,  in  court  of  appeals,  67 
N.  Y.  II;  Ooldm  V.  Romer,  N.  Y.  Sup.  Ct.,  May,  1880, 10  B<^.  783. 

So  in  Artnt  v.  Sqttire,  1  Daly,  347»  which  was  an  action  for  damages  for  the 
loss  of  sixty  gallons  of  gin  out  of  two  pipes  stored  in  the  defendants'  ware- 
hosss,  it  was  decided  that  where  it  was  proved  that  property  intrusted  to  a 
vaishouseman  was  not  returned  on  demand,  or  was  returned  diminished  in 
^nsntity,  or  injured,  the  omis  was  on  the  warehouseman  to  show  due  dili- 
gSDoe.  In  that  case,  however,  there  was  evidence  that  the  casks  had  been 
noDopered  while  in  the  warehouse.  But  where  the  defendant  in  such  an 
iction  proves  that  the  goods  have  been  destroyed  by  fire,  or  have  been  stolen, 
the  burden  is  said  to  rest  on  the  plaintiff  to  show  want  of  ordinary  care: 
Lamb  V.  Camden  etc  R.  R.  Co,,  46  N.  Y.  271;  S.  C,  7  Am.  Bep.  327;  Claflin 
V.  Me^er,  75  N.  Y.  260;  S.  C,  Am.  Bep.  467;  reversing  Claflin  v.  Meijer,  43 
K.  Y.  8np.  Ct.  (11  Jones  &  8.)  1,  and  virtually  overrulinpc  Afadan  v.  Covert, 
42  Id.  135.  Hand,  J.,  delivering  the  opinion  of  the  court  in  Claflin  v.  Meyer, 
75 K.  Y.  260;  8.  C,  31  Am.  Bep.  467,  says:  **The  cases  agree  that  where  a 
bsike  of  goods,  although  liable  to  their  owner  for  their  loss  only  in  case  of 
negligence,  fails,  nevertheless,  upon  their  being  demanded,  to  deliver  them, 
cr  account  for  such  non-delivery,  or,  to  use  the  language  of  Sutherland,  J., 
in  Schmidt  v.  Blood,  where '  there  is  a  total  default  in  delivering  or  accounting 
far  the  goods,'  9  Wend.  268,  this  is  to  be  treated  as  prima  fade  evidence  of 
aegligenoe:  Fairfax  v.  N.  Y.  C,  and  H.  R,  R.  Co.,  67  N.  Y.  11;  Steers  v. 
Liserpool  Steamship  Co.,  57  Id.  1  [8  C,  15  Am.  Bep.  453];  Bumell  v.  N.  T. 
C.  R.  R.  Co.,  45  Id.  184  [S.  C,  6  Am.  Bep.  61].  This  rule  proceeds  either 
fnsn  the  assomed  necessity  of  the  case,  it  being  presumed  that  the 
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has  exclusive  knowledge  of  the  facts,  and  that  he  is  able  to  give  the 

for  his  non-delivery,  if  any  exist,  other  than  his  own  act  or  fault,  or    froizB 

a  presumption  that  he  actually  retains  the  goods,  and  by  his  refusal  converts 

them. 

'*  But  where  the  refusal  to  deliver  is  explained  by  the  fact  appearing  that  tli^ 
goods  have  been  lost,  either  destroyed  by  fire  orstolen  by  thieves,  and  thebaile» 
is  therefore  unable  to  deliver  them,  there  is  no prkna/acie  evidence  of  his  wan^ 
of  care,  and  the  court  will  not  assume,  in  the  absence  of  proof  on  the  point,  thaife 
such  firo  or  theft  was  the  result  of  his  negligence:  Lamb  v.  Camden  and  Ant" 
boy  R.  R.  Co.,  4G  K.  Y.  271  [S.  C,  7  Am.  Rep.  327],  and  cases  there  cited; 
Schmidt  V.  Blood,  9  Wend.  268;  Piatt  v.  Ilibbard,  7  Cow.  500,  note.  Grover, 
J.,  in  46  N.  Y.,  supra,  says,  in  delivering  the  opinion  of  the  court,  the  ques- 
tion is,  *  whether  the  defendant  was  bound  to  go  further  (i.  e.,  than  showing 
the  loss  by  fire),  and  show  that  it  and  its  employes  were  free  from  negligenco 
iu  the  origin  and  progress  of  the  fire,  or  whether  it  was  incumbent  on  the 
plaintiffs  to  maintain  the  action  to  prove  that  the  fire  causing  the  loss  re- 
sulted from  such  negligence.'  And  he  proceeds  to  show  that  the  charge  of 
the  judge  who  tried  the  cause  gave  to  the  juiy  the  former  instruction,  and 
that  this  was  contrary  to  the  law  and  erroneous.  So  Sutherland,  J.,  in  9 
Wend.,  ftijjj-a,  in  the  case  of  a  warehouseman,  says  the  onus  of  showing  the 
negligence  '  seems  to  bo  upon  the  plaintiff,  unless  there  is  a  total  default  in 
delivery  or  accounting  for  the  goods.'  And  he  cites  a  note  of  Judge  Cowea 
to  his  rc|>ort  of  Piatt  v.  Hibbard,  7  Cow.  500,  in  which  that  very  learned 
author  says,  criticising  and  questioning  a  charge  of  the  circuit  judge,  '  the 
distinction  would  seem  to  be  that  when  there  is  a  total  default  to  deliver  the 
goods  bailed  on  demand,  the  onun  of  accounting  for  the  default  lies  with  the 
bailee;  otherwiso  ho  shall  bo  deemed  to  have  converted  the  goods  to  his  own 
use,  and  trover  will  lie:  Anonymous,  2  Salk.  655;  but  when  he  has  shown  a 
loss,  or  whcro  the  goods  aro  injured,  the  law  will  not  intend  negligence.  The 
onus  is  there  shifted  upon  the  plaintiff.' 

**It  will  be  seen,  as  the  result  of  these  authorities,  that  the  burden  is  ordi- 
narily x:>ut  upon  the  plaintiff  alleging  negligence,  to  prove  it  against  a  ware- 
houscmau,  who  accounts  for  his  failure  to  deliver  by  showing  a  destruction  or 
loss  from  iire  or  theft.  It  is  not,  of  course,  intended  to  hold  that  a  ware- 
houseman refusing  to  deliver  goods  can  impose  any  necessity  of  proof  upon 
tho  owner  by  merely  alleging,  as  an  excuse,  that  they  have  been  stolen  or 
burned.  These  facts  must  appear  or  bo  proved  wi^h  reasonable  certainty. 
Nor  do  \\Q  concur  in  tho  view  that  there  is  in  these  cases  any  real  shifting  of 
tho  burden  of  proof.  The  warehouseman,  in  tho  absence  of  bad  faith,  is  only 
liable  for  iicL;ligcucc.  The  plaintiff  must,  in  all  cases  suing  him  for  the  loss 
of  goods,  allcgo  ncgligeuco  and  prove  negligence.  This  burden  is  never 
shifted  from  him.  If  he  proves  tho  demand  upon  the  warehouseman  and  his 
refusal  to  deliver,  these  facts  unexplained  aro  treated  by  the  courts  as  jnrima 
/acie  evidence  of  ncg.igencc;  but  if,  either  in  tho  course  of  his  proof  or  that 
of  tho  dcfondaut,  it  appears  tliat  tho  goods  have  been  lost  by  theft,  the  evi- 
dence must  show  that  tho  loss  arose  from  tho  negligence  of  tho  warehouseman.'* 

In  Clark  v.  S^'pcnn^  10  Watts,  3C5,  which  was  an  action  on  the  case 
against  warehousemen  for  the  value  of  a  trunk  intrusted  to  them,  several 
witnesses  for  the  defendants  testified  to  the  loss  of  tho  trunk,  but  left  it  un- 
certain whether  it  had  been  Gtoleu  or  delivered  to  a  wrong  person,  though  it 
clearly  appeared  to  have  come  to  the  possession  of  a  third  j^erson.  Ilogers, 
J.,  after  referring  to  tho  rule  laid  down  by  Mr.  Justice  Walworth,  in  Piatt 
v.  Ilibbard,  7  Cow.  501,  as  stated  above,  expressed  liimsclf  as  follows:  **It 
is  to  be  regretted  that  this  ij  not  tho  rule,  but  it  seems  to  bo  contrary  to  the 
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carrcnt  of  authority,  as  has  been  clearly  shown  by  the  cases  cited  at  the 
bar.  The  rule  is  that  when  a  loss  has  been  proved,  or  when  g>x>d8  are  in- 
jured, the  law  will  not  intend  negligence.  The  bailee  is  presumed  to  have 
acted  according  to  his  trust  until  the  coutrar}*  is  shown.  But  to  throw  the 
proof  of  uogligenoe  on  the  bailors^  it  is  necessary  to  show,  by  clear  and  satis- 
factory proot  that  the  goods  were  lost,  and  the  manner  they  were  lost.  AU 
the  bailor  has  to  do,  in  the  first  instance,  is  to  prove  the  contract  and  the 
delivery  of  the  goods,  and  this  throws  the  burden  of  proof  that  they  were 
lost*  and  the  manner  they  were  lost,  on  the  bailee,  of  which  we  have  a  right 
to  require  very  plain  proofs."  The  same  learned  judge  laid  down  the  rule 
applicable  to  this  class  of  cases  in  very  similar  language  in  Dechman  v.  Shoust, 

5  Bawle,  179.     In  accordance  with  this  rule  it  was  held  in  Logan  v.  Matliews, 

6  Pa.  St.  417,  that  where  one  who  had  hired  a  buggy  returned  it  in  a  dam- 
aged condition,  without  giving  any  explanation  of  the  injury,  the  burden 
was  on  him  to  show  that  it  was  not  due  to  any  want  of  care  on  his  part. 

The  rule  laid  down  in  Jackson  v.  Sacramento  etc,  /?.  R.  Co.,  23  Cal.  269,  is 
that  in  caso  of  a  loss  of  property  intrusted  to  a  warehouseman,  the  onus  is  on 
tho  bailor  to  show  that  it  occurred  through  want  of  ordinary  care  and  dili- 
gence. On  tho  other  hand  it  was  held,  in  Thomas  v.  Darden,  22  La.  An. 
413,  that  in  such  a  case  the  bailee  must  show  that  the  loss  occurred  without 
any  negligence  on  his  part  But  where  it  appears  that  the  loss  was  occa- 
sioned bj*  an  overpowering  force,  such  as  fire,  it  is  held  in  the  same  state 
that  the  burden  is  on  the  bailor  to  show  negligence:  McCullom  v.  Foley ,  17 
La.  An.  89.  So  where  the  goods  appeared  to  have  been  seized  by  the  con- 
federate government:  Babcock  v.  Murphy^  20  Id.  399.  In  BoieH  v.  Hartford 
etc,  n.  R.  Co,^  37  Conn.  272;  S.  C,  9  Am.  Rep.  347,  which  was  assumpsit 
for  the  non-delivery  of  cotton  by  the  defendants  as  warehousemen,  it  was 
decided  to  bo  the  duty  of  tho  defendants  to  account  for  the  bales  that  were 
missing,  and  show  that  they  were  not  lost  through  want  of  care.  The  court 
held  that  the  very  fact  that  they  were  missing  was  strong  evidence  of  neg- 
ligence under  the  circumstances;  but  declined  to  lay  down  a  general  rule 
applicable  to  a  different  state  of  facts.  In  Cox  v.  O^RHty^  4  Ind.  36S,  where 
the  defendant,  a  wharfinger,  had  failed  to  deliver  certain  goods  to  the  con- 
signee on  demand,  it  was  held  that  he  must  show  that  the  property  was  not 
in  his  possession,  being  permitted  to  prove  that  he  used  reasonable  and 
ordinary  diligence  in  preserving  it 

The  doctrine  doducible  from  these  authorities  seems  to  be  this:  A  bailor 
seeking  to  recover  from  a  warehouseman  for  the  non-delivery  of  goods,  or  an 
injury  thereto,  must  prove  negligence.  When  he  shows  that  the  goods  were 
not  delivered  on  demand,  or  were  delivered  in  a  damaged  condition,  he  has 
made  a  j/rima  Jacie  case.  If  tho  defendant  accounts  for  the  uou-dclivcry 
or  injury  by  showing  that  the  goods  were  stolen,  or  were  lost  or  damaged 
by  fire,  or  in  any  other  manner  consistent  with  the  exercise  of  ordinary  care 
on  his  part,  the  plaintiff's  prima  facie  case  is  overcome,  and  he  must  prove 
positive  negligence  occasioning  the  loss. 

Nature,  Value,  and  CoyDmox  of  Property  as  Affecting  Question 
OF  Due  Diligence. — ^No  doubt  the  intrinsic  value  of  tho  pro^jerty  committed 
to  the  charge  of  a  warehouseman,  as  well  as  its  nature  with  res^xxst  to  lia- 
bility to  injury,  has. an  important  bearing  as  affecting  the  question  whetlier 
or  not  he  has  been  guilty  of  negligence  in  storing  it.  Ho  is  not  **  expected 
to  take  the  same  care  of  a  bag  of  oats  as  of  a  bag  of  dollars;  of  a  bale  of 
eotton  as  of  a  box  of  diamonds  or  other  jewelry;  of  a  load  of  wood  as  of  a 
box  of  rare  paintings:"     IJatcheU  v.  Gibson,  13  Ala.  587.     Nor  is  the  same 
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degree  of  care  required  in  protecting  a  quantity  of  pig  iron  as  a  bale  of  iieznp 
from  exposure  to  the  weather:  HoUzclato  v.   Duf,  27  Ma  392.     Bnt  the  a^ 
gregate  amount  of  the  property  makea  no  difference  in  the  warehoosexnan'e 
duty  as  to  taking  care  of  it.    One  who  stores  with  him  a  single  bale  of  oo^too 
has  a  right  to  demand  of  him  the  same  degree  of  diligence  as  one  who  stoj 
ahundred  bales:  BcUcJieU  v.  Oibson,  13  Ala.  587.    Where  a  loesoccurs,  the  ivj 
houseman  has  a  right  to  show,  if  he  can,  that  the  goods  were  delivered  to 
him  in  a  condition  unfit  for  storage,  and  that  the  injury  occurred  from  tluift 
cause;  as  where  it  was  claimed  that  palm-leaf  for  the  manufacture  of 
was  delivered  to  the  defendant  when  it  was  damp.     And  on  the  other 
the  bailor  in  such  a  case  may  prove  that  it  was  customaiy  to  deliver  snefa 
jiroperty  to  the  warehouseman  in  a  damp  state,  and  that  it  was  his  duty  to 
take  it  out  of  the  sacks  and  expose  it  to  the  air:  Brown  v.  Hiteheock,  28  Vti. 
^2. 

Whsn  Bailor  Bjsquired  to  Disclosb  Yalub  or  Pabcxl. —Where 
is  deposited  in  the  baggage  room  of  a  railway  company  subject  to  a 
printed  on  the  check  or  deposit-receipt,  or  otherwise  brought  to  the  notice  of 
the  bailor,  that  the  company  will  not  be  responsible  for  packages  above  a 
specified  value,  unless  the  true  value  is  disclosed,  and  the  baggsge  is  beyood 
that  value,  which  fact  is  not  disclosed  to  the  company,  the  owner  can  not 
recover  for  its  loss  even  thoiigh  the  company's  servants  are  guilty  of  negli- 
gence in  its  storage:   Van  ToU  v.  SouU^  Eakem  Railway  Co,,  12  Com.  B.  (S, 
8.)  75;  S.  C,  31  L.  J.,  C.  P.  241;  8  Jur.  N.  a  1213;  10  W.  B.  678;  6  L.  T., 
K.  S.  244;  Harris  v.  Great  Western  Railway  Co.,  1  Q.  B.  Div.  515;  a  C,  17 
£ng.  Bep.  (Moak),  156.    In  the  absence  of  such  a  stipulation,  unless  tbece 
should  1)0  fraudulent  concealment  of  the  value  of  a  parcel,  a  warehouseman 
would  no  doubt  be  liable  for  its  real  value,  if  lost  through  his  negligence^ 
though  its  value  was  unknown  to  him  at  the  time  of  the  deposit.    See  Oramge 
County  Dank  v.  Brown,  ante,  and  cases  cited  in  the  note  thereto.    In  Clark 
V.  Spenee,  10  Watts.  335,  which  was  an  action  against  a  warehouseman  for 
the  loss  of  a  trunk  intmstod  to  him,  it  was  decided  that  the  contents  of  the 
trunk  might  be  proved. 

Liability  wdere  Goods  Stolen.— It  is  perfectly  well  settled,  as  laid  down 
in  the  principal  case,  that  a  warehouseman  is  not  liable  for  goods  stolen  while 
in  his  charge,  citlicr  by  his  own  servants  or  by  other  persona,  if  he  has  ex- 
ercised common  diligence,  and  has  taken  such  precautions  as  are  usual  with 
those  engaged  in  the  same  business,  to  protect  such  goods:  Moort  v.  Mayor 
etc.  of  MohiU,  1  Stew.  284;  Cincinnati  etc.  R.  R.  Co.  v.  McCool,  26  Ind.  140; 
LamJp  V.  Western  R.  R.  Co.,  7  Allen,  98;  Cass  v.  Bostoft  etc.  R.  R.  Co.,  14  Id. 
448;  WilUams  v.  Holland,  22  How.  Vr.  137;  ScJiwerin  v.  McKie,  51  N.  Y.  180; 
S.  C,  10  Am.  Bcp.  581 ;  Clajlin  v.  Meyer,  75  N.  Y.  260;  S.  a,  31  Am.  Bep.  467; 
^eal  V.  Railroad  Co.,  S  Jones  L.  (N.  C.)  482.  If  the  whole  evidence  in  such  a 
ca.sc  is  .OS  consistent  witli  the  exorcise  of  due  care  as  with  the  want  of  it,  the 
warohonscinan  is  not  liable:  Claflin  v.  Meyer,  75  N.  Y.  260;  S.  C,  31  Am.  Bep. 
4G7.  Where  it  appeared  that  a  inilroad  warehouse  in  which  the  plaintiffs 
whisky  was  8tore«l  was  securely  locked  and  fastened  at  night,  but  that  a 
burglar  entered  through  a  graui-slioot  and  bored  a  hole  in  the  barrel,  so  that 
the  ^vhisky  was  lost,  it  was  held  that  the  evidence  did  not  disclose  a  want  of 
due  care:  Chicmnati  etc.  R.  R.  Co.  v.  McCool,  20  Ind.  140.  Extraordinsxy 
and  unusual  precautions  are  not  necessary.  Where  it  appeared  that  goods 
were  deposited  in  a  wooden  warehouse  at  a  country  railroad  station,  which 
was  kept  fastened  in  the  agent's  absence,  both  in  the  day-time  and  at  night, 
with  iron  locks,  bolts,  and  bars,  and  tliat  the  agent  resided  within  two  hun- 
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dred  yudi  of  the  waiehomae,  it  was  held  that  this  was  safficient  evidence  of 
oidiziary  care  to  exempt  the  defeDdants  from  liahility  as  warehoasemen  for 
goods  stiAen  from  such  warehouse:  Neal  v.  RaUroad  Co.,  o  Jones  L.  (N.  C.) 
482.  And  where  the  average  valne  of  goods  stored  in  a  warehoose  did  not 
exceed  five  hundred  dollars,  it  was  decided  not  to  he  evidence  of  ordinary  neg- 
ligence to  show  thai  a  night  watchman  was  not  employed :  PUm  v.  Chicctgo  etc, 
B.  R.  Co.,  40  Wis.  583.  But  where  it  appeared  that  goods  were  stolen  from 
a  wsieboDse  hy  some  person  who  entered  in  the  day-time  and  concealed  him- 
self until  night,  it  seems  to  have  been  considered  that  it  was  evidence  of 
neg^igenoe  in  not  keeping  a  proper  watch,  although  it  was  shown  that  the 
wirehoose  was  securely  fastened  at  night:  Madan  v.  Covert^  42  N.  Y.  Sup. 
Ct  (10  Jonea  &  S.)  135.  In  order  to  exempt  himself  from  liability  on  the 
gromd  that  the  goods  of  the  plaintiff  have  been  stolen,  a  warehouseman 
most  do  more  than  show  that  they  might  have  been  stolen  by  soldiers  and 
freedmen  in  the  vicinity  who  were  commonly  believed  to  be  perpetrating 
ndi  acts:  ThomoM  v.  Darden,  22  La.  An.  413. 

Whzbs  thx  Goods  axe  Besibotzd  bt  Fibs,  the  same  general  principle 
applies,  sad  the  warehooseman  is  not  liable  unless  the  loss  was  occasioned 
bj  want  of  ordiBary  care  on  his  part:   MeCullom  v.  Porter,  17  La.  An.  89; 
Gibmu  V.  HalekeU,  24  Ala.  201.     He  is  not  bound  to  deposit  the  goods  in  a  fire- 
proof hoilding  unless  he  has  expressly  or  impliedly  contracted  so  to  do.    But 
where  he  has  advertised  storage  in  a  fire-proof  building,  he  is  liable  for  a  loss 
oecasioned  by  his  failure  to  store  in  such  a  building:  IlateJieU  v.  Qibaon,  13 
Ala.  587;  Vineeni  v.  Raiher,  31  Tex.  77;   unless  the  owner  has  expressly  or 
by  implication  consented  to  the  deposit  of  his  goods  in  a  building  which  is 
not  firs-proof:  HalcheU  v.  Oibwn,  13  Ala.  587;  Oibwn  v.  HateheU,  24  Id. 
SOI.    And  where  the  agreement  is  to  store  goods  in  a  fire-proof  building,  the 
warehouseman  is  not  bound  to  provide  apparatus  for  the  extinguishment  of 
fires,  such  as  backets,  etc.,  unless  it  is  so  stipulated  in  the  contract,  or  there 
isaussge  to  that  effect:  Jones y.Hatchelt,  14  Ala.  743.    In  caseof  afire,  such 
thst  ordinary  ooursge  and  intrepidity  can  not  overcome  it,  it  is  the  duty  of 
the  wardunisemaa  to  remove  the  goods  if  possible:  MadkUn  v.  Frasaer,  9 
Bosh,  3.    This  is  no  more  than  the  ordinary  care  which  ono  would  be  ex- 
pected to.  take  of  his  own  property.    But  a  warehouseman  is  not  liable  for 
the  nq^eet  of   his   servants  to  remove  goods,  where  they  happen  to  be 
present  at  a  fire  accidentally  breaking  out  in  the  warehouse  at  night,  for  their 
ptesenoe  in  such  a  case  is  not  in  the  course  of  their  employment:  Aldrich  v. 
Bodom  eic  R.  R.  Co.,  100 Mass.  31;  S.  C,  1  Am.  Rep.  76.    It  is  negligence  on 
the  part  of  a  warehouseman  to  leave  combustible  matter  in  his  warehouse  in 
soeh  a  sitoation  that  it  is  likely  to  ignite,  even  though  such  combustible  mat- 
ter is  brought  into  the  building  by  a  government  store-keeper  who  has 
custody  of  the  goods  therein  jointly  with  himself:  Maeklin  v.  Fraziert  9  Bush, 
3.    Where  it  appeared  that  Uie  fire  by  which  the  plaintiff's  goods  were  de- 
stroyed was  communicated  to  the  wharf  where  the  goods  were  through 
interrening  structures,  from  a  shifting  engine  used  by  the  defendants  on  a 
trsck  two  hundred  or  two  hundred  and  fifty  yards  from  the  wharf,  tho  space 
between  being  covered  mostly  by  water,  it  was  held  that  this  evidence  was 
too  remote  to  charge  the  defendants  with  n^ligence:  Barron  v.  Eldredf}^, 
lOOMass.  455. 

Destbcction  of  Goods  by  Rats. — A  warehouseman  is  not  liable  for  the 
loee  of  goods  in  his  warehouse  which  have  been  destroyed  by  rats,  if  he  has 
taken  ordinary  precautions  to  prevent  such  loss:  Edw.  on  Bail.  295;  Story 
CD  BaiL  aec  444.    Keeping  cats  about  the  premises  is  evidence  of  common 
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diligence  in  such  a  case:  CaiUfv.  Danvers,  1  Peake  K.  P.  155.  So  keeping  a 
"terrier  dog:"  Tdylor  v.  SecrUt,  2  Disney  (Ohio),  299.  Keeping  a  cat  on  board 
ship  has  been  held  to  be  evidence  of  due  diligence,  so  as  to  r^ender  a  leak 
caused  by  rats  **  a  peril  of  the  sea:"  Garrigues  v.  CoiSf,  1  Binn.  5d2;  S.  C,  2 
Am.  Dec.  493;  Ai/mar  v.  Asior,  6  Cow.  267.  But  the  oontrary  'wms  held 
in  Laveroni  v.  Drury,  16  Eng.  L.  &  Eq.  610;  S.  C,  16  Jup.  1024;  222  Ijw  J.  R. 
(N.  S.)  Exch.  2,  where  Pollock,  C.  B.,  intimated  that  a  more  efficient  method 
of  protecting  a  vessel  and  its  cargo  from  rats  might  be  provided  *'  by  no  ▼eiy 
exti'aordiDary  degree  of  diligence. " 

Dispossession  by  Legal  Process  o&  Ovebwhelhing  FoBCS.-^'Where  a 
bailor  of  goods  has  no  title,  and  they  are  taken  from  the  warebooaeman  by 
authority  of  law  as  the  property  of  a  third  person,  the  warehoosenian  may 
show  this  in  an  action  against  him  by  the  bailor:  Burton  v.  WUkinaany  18  Tt 
186.     Where  goods  were  deposited  witli  the  defendant  as  a  warelioiiaeiDaD, 
by  the  agent  of  the  owner,  who  notified  him  not  to  deliver  them  except  npOD  his 
order,  and  the  owner  afterwards  informed  the  defendant  that  the  gQoda  were 
his,  and  that  ho  ninst  not  permit  them  to  be  taken  away  without  liis  order, 
to  which  he  assented,  and  the  plaintiff  soon  after  demanded  the  goods  and 
offered  the  diefendant  a  bond  of  indemnity  and  payment  of  his  charges,  bat 
the  defendant  refused  to  deliver  them,  and  they  were  subsequently  levied 
upon  and  sold  on  an  execution  against  the  agent,  it  was  held  in  an  bcUod 
against  the  defendant  by  the  owner  that  the  defendant  was  not  bonnd  to 
resist  such  levy  and  sale,  and  was  not  guilty  of  negligence  or  want  of  care 
in  omitting  to  do  so:  Ball  v.  Liney,  44  Barb.  505.     But  the  decision  in  this 
case  was  reversed  in  Ball  v.  Liney,  48  N.  Y.  6;  S.  C,  8  Am.  Bop.  511 ;  and  it 
was  decided  that  the  defendant  was  liable  for  the  value  of  the  goods,  on  ths 
ground  that  ho  should  cither  have  given  them  np  or  have  filed  a  bill  of  inter- 
pleader to  determine  the  rights  of  the  parties,  and  that  the  levy  and  sale  un- 
der the  execution  did  not  mitigate  the  damages,  although  the  sheriff  bad  at 
the  same  time  an  execution  against  the  plaintiff  under  which  nothing  had 
been  done. 

Where  the  warehouseman  is  deprived  of  his  possession  by  an  overwhelm- 
ing force,  if  there  has  been  no  want  of  due  care  on  his  part,  he  is  not  liable 
for  the  loss  of  the  goods.  It  was  so  ruled  in  Babcoeh  v.  Murphy,  20  La  An. 
399,  where  the  goods  were  taken  possession  of  by  the  confederate  authoritiei 
nnder  a  forced  sale  by  the  owner's  agent,  and  were  afterwards  seized  by  the 
United  States  as  confederate  prox)erty.  But  it  seems  that  suoh  a  disposses- 
sion will  not  exempt  the  warehouseman  from  liability,  if  he  has  not  ezercised 
due  care  in  preserving  the  goods:  ScJiwartz  v.  Baer,  21  La.  An.  601;  Smith 
V.  Frost,  51  Ga.  336. 

Delivery  of  Goods  to  a  Thibd  Person  bt  Mistake  or  n^ligenca 
renders  a  warehouseman  liable  for  a  conversion  of  them:  WiUard  v.  Bridge, 
4  Barb.  361;  Collins  v.  Btims,  63  N.  Y.  1;  Alabama  etc  B.  B.  Co.  v.  Kidd, 
35  Ala.  209;  Jejfcrsonvilk  /?.  7?.  Co,  v.  White,  6  Bush,  251;  Derertuxv.  Bar' 
clay,  2  Barn.  &  Aid.  702.  So  though  the  delivery  is  only  pennisaive,  as 
where  the  goods  are  removed  by  such  third  person,  with  the  assent  or  knowl- 
edge of  the  warehouseman  or  his  agents:  LiclUerUiein  v.  Boston  etc.  B,  B,  Co., 
11  Gush.  70.  So  where  the  goods  are  left  in  the  warehouse  by  the  ware- 
houseman on  his  moving  into  another  building,  and  are  delivered  to  a  third 
person  by  his  successors  in  the  former  warehouse:  Du/our  v.  Mrpham,  31 
Mo.  577.  The  warehouseman  can  not  excuse  himself  from  liability  for  a  de- 
livery to  a  stranger,  not  the  owner,  by  showing  that  ho  exercised  ordinal^ 
care  and  prudence,  and  was  laboring  under  an  honest  mistake,  for  such  de* 
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livery  ''overrules  all  such  grounds  of  excuse:"  Lichienhein  v.  Boston  ftc  R. 
R,  Co.,  11  Cush.  70.  And  it  was  held  in  Compton  y.  Shaw,  1  Hun,  441;  S. 
C,  3  Thomp.  &  C.  761,  that  a  warehouseman  was  liable  to  the  carrier  from 
whom  he  received  the  goods,  for  delivering  them  to  the  consignee  without 
payment  of  the  freight,  contrary  to  instructions.  Where  goods  are  removed 
from  the  warehouse  by  a  stranger  by  mistake,  without  the  knowledge  or  as- 
•ent  of  the  warehouseman  or  his  servants,  the  warehouseman  is  not  liable  if 
be  can  show  that  he  exercised  ordinary  care  and  diligence  as  to  the  custody 
of  such  goods:  Lichienhein  v.  Boston  etc.  JR.  B.  Co.,  11  Cush.  70.  If  the  de- 
livery  ia  in  accordance  with  the  directions  of  the  person  from  whom  the 
warehooseDum  received  the  goods,  he  is  not  liable.  In  Parker  v.  Lombard, 
100  Maaa.  405,  it  appeared  that  the  defendant  hired  a  warehouse  containing 
certain  goods  on  storage,  and  received  a  list  of  the  owners,  in  which,  by  mis- 
take, a  quantity  of  cotton  belonging  to  the  plaintiff  was  credited  to  another 
person.  The  plaintiff  held  a  warehouse  receipt  for  it»  but  there  was  no  usage 
in  the  city  to  give  or  take  such  receipts.  After  the  lapse  of  some  eight 
months,  the  defendant,  having  no  knowledge  of  the  real  ownership  of  the 
cotton,  notified  the  person  named  as  the  owner  in  his  list  to  come  and  take 
it  away,  which  he  did.  Upon  these  facts,  it  was  held  that  the  defendant, 
having  honestly  complied  with  his  instructions,  was  not  liable  for  negligence 
in  not  ascertaining  the  real  ownership  of  the  cotton,  nor  for  a  conversion.  In 
this  connection  it  is  proper  to  remark  that  trover  does  not  lie  against  a  ware- 
hoaseman  for  the  mere  non-delivery  of  goods  unless  they  are  in  his  posses- 
sion, and  he  refuses  to  deliver  them  on  demand,  nor  for  goods  lost  or  stolen 
through  his  negligence,  but  there  must  be  some  positive  act  of  conversion: 
Alabama  etc  R,  R.  Co.  v.  Kidd,  35  Ala.  209.  The  rule  is  the  same  with  re- 
spect to  a  common  carrier:  Packard  v.  Oeiman,  21  Am.  Dec.  166. 

Under  this  head  of  delivery  to  a  wrong  person  may  be  classed  the  case  of  a 
fcvwarding  merchant  who  mismarks  goods,  so  that  they  do  not  reach  the  real 
consignee.  Thus,  in  Forsythe  v.  Walker,  9  Pa.  St.  148,  the  facts  were  that 
the  plaintiffs  consigned  certain  goods  to  Galena,  marked  "J.  F.,  Galena." 
The  defendants,  forwarding  merchants,  received  them  and  inserted  in  the  bill 
of  lading  the  name  of  *' J.  Flanagan,"  as  consignee,  and  shipped  them  to  a 
fcnrwarding  house  at  St.  Lotus,  where  they  were  seized  and  sold  under  an  exe- 
cution against  Flanagan;  and  it  was  held  that  the  loss  was  occasioned  by  the 
defendants'  negligence,  and  that  they  were  liable. 

Wabehouseuan  Receiving  Wheat  and  Mixinq  it  with  his  own,  and 
shipping  it  away,  would  be  liable  for  its  value,  even  thongh  he  should  supply 
its  place  with  other  wheat  procured  and  deposited  in  his  warehouse,  and  the 
accidental  destruction  of  the  warehouse  with  the  substituted  wheat  in  it 
would  not  protect  him.  But  if  he  mixes  the  wheat  with  his  own  with  the 
owner's  oonaeut,  and  according  to  the  usage  of  trade,  with  the  understanding 
that  he  is  to  retain  or  ship  it  at  pleasure,  and  on  presentation  of  the  warehouss 
receipt  is  either  to  pay  the  market  price  or  to  deliver  the  same  or  other 
wheat,  the  transaction  is  a  sale,  and  not  a  bailment,  and  the  property  being 
in  him,  if  it  is  lost  he  must  bear  the  loss:  Cluue  v.  Washburn,  1  Ohio  St.  244. 
In  Ives  V.  Hartley,  51  IlL  520,  it  is  decided  that  where  a  warehouseman  re- 
ceives grain,  the  implied  agreement  is,  that  it  is  to  be  returned  in  the  same 
condition  in  which  it  is  received,  and  that,  if  mixed  with  the  warehouseman's 
own  grain  with  the  owner's  consent,  it  is  to  remain  with  the  warehouseman 
until  demanded.  And  if  the  warehouseman  converts  it  into  flour  and  sells  it, 
the  owner  may  waive  the  tort,  anu  sue  in  assumpsit  for  the  price  received  for 
the  flour.     In    Young  v.  MUcm,  23  Wis.  643.  it  was  dctennined  that  where 
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the  plaintifiTs  grain  was  stored  in  roasA  with  other  grain  in  a  warebonae, 
the  plaintifTs  consent,  and  after  varioas  shipments  by  the  warehooaemaza  tiia 
amount  remaining  was  no  more  than  what  was  due  to  the  plaintiff,  sndm  re- 
mainder was  the  plaintiffs  absolute  property,  and  that  a  sale  of  it  bjr  tli« 
warehouseman  without  his  consent  was  a  conversion. 

EviDEKCE  OF  Neglioencb  IN  Pabticulab  Cases. — ^In  addition  to  ih»  in- 
stances  referred  to  under  other  heads,  in  which  warehousemen  have 
held  chargeable  with  a  want  of  due  care  and  diligence,  may  be 
the  following:     Where  one  who  is  liable  in  the  character  of  a 
deposits  cotton  or  other  property  liable  to  injury  by  the  weather  on 
ground,  owing  to  his  having  no  building  in  which  to  store  it,  he  is  de^riy 
liable  on  the  ground  of  negligence  for  any  damage  occasioned  by  his  failure  to 
adopt  the  usual  methods  of  protecting  such  property  out  of  doors:  HoUsclaw^ 
V.  Dvff,  27  Mo.  392;  MttcIieU  v.  Lancashire  etc.  Railway  Co,,  L.  B.,  10  Q.  B. 
256;  S.  C,  44  L.  J.,  Q.  K  107;  33L.T.  61;  23W.  R.  853;  12£ng.  RepL(Mo«k:). 
28.     So  where  one  liable  as  a  warehouseman  permitted  cotton  intmsted  to 
him  to  remain  with  the  roping  off,  the  liagging  torn,  the  cotton  loose,  and  tha 
under  bales  in  the  water  and  mud,  so  that  it  became  weather-stained  aaid 
much  of  it  was  destroyed,  it  was  held  that  this  was  sufficient  evidence  of  m 
want  of  ordinary  care:  J^oreJiead  v.  Brown,  6  Jones  L.  (N.  C.)  367.     And  in 
that  case  it  was  decided  that  the  custom  of  the  place,  as  to  keeping  and  storing 
cotton,  might  be  shown.     Disobedience  of  instructions  also  will  be  sufficient 
proof  of   want  of  due  care.     Thus,    where  a   wharfinger   received  grain 
which  he  was  directed  to  ship  to  a  certain  party,  and  that  direction  was  after- 
wards  countermanded  and  he  was  instructed  to  ship  the  grain  to  another 
party,  but  neglected  to  do  so  and  shipped  it  to  the  person  first  named,  who 
had  become  insolvent,  he  was  held  liable  to  the  shipper:    Howell  v.  Aforian^ 
78  HI   162.     Omission  to  give  reasonably  prompt  and  direct  notice  to  the 
consignee,  of  the  arrival  of  goods,  will  also  render  a  wharfinger  liable  for  a 
loss  occasioned  thereby:  Cox  v.  0^ Riley,  4  Ind.  368. 

Extraordinary  vigilance  and  care,  however,  are  not  demanded  of  those  who 
are  liable  in  the  character  of  warehousemen,  as  many  of  the  cases  cited  else- 
where in  this  note  abundantly  show.  A  warehouseman  is  not  bound  to  antic- 
ipate an  extraordinary  freshet,  and  if  his  warehouse  is  located  above  the  or- 
dinary high-water  mark,  and  if,  when  the  water  unexpectedly  rises  beyond 
that  mark,  he  takes  reasonably  prompt  and  prudent  steps  to  protect  the 
property  in  his  charge,  but  such  property  is  lost  or  damaged  in  spite  of  his 
exertions,  he  is  not  liable:  Cowle*  v.  Pointer,  26  Miss.  253;  Knapp  v.  Cwiin, 
9  Wend.  60. 

The  Doctrine  of  C!ontributobt  Neoliqencb  no  Doubt  Afpuxs  to  this 
as  well  as  to  other  cases  of  liability  for  negligence.  Hence,  if  the  plaintiff's 
own  want  of  care  has  contributed  to  his  injury,  where  goods  intrusted  to  the 
defendant  as  a  warehousman  have  been  lost  or  damaged,  he  can  not  recover. 
This  is  seen  in  the  case  of  Gihwn  v.  HatclwU,  24  Ala.  201,  referred  to  in  another 
part  of  this  note,  where  it  was  held  that,  although  the  defendant  agreed  to  store 
the  plaintiffs  cotton  in  a  fire- proof  building,  yet  if  the  plaintiff  had  afterwards 
tacitly  assented  to  its  storage  in  a  building  which  he  knew  not  to  be  fire- 
proof, he  could  not  recover  for  a  loss  by  fire.  So  in  iSmUh  v.  Fro^A,  51  Ga.  336^ 
also  referred  to  elsewhere,  where  the  plaintiff  was  held  to  be  debarred  of  his 
right  of  recovery,  on  the  ground  of  his  own  negligence  in  omitting  to  rescue 
his  cotton  when  he  aaw  it  thrown  into  the  street.  So  where  it  is  claimed 
that  goods  have  been  injured  by  storage  in  an  improper  place,  the  warehouse- 
man may  show  tliat  the  plaintiff  liimself  selected  the  place:  Brown  v.  //iCcA- 
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eodb.  128  Yt.  452 .  So,  where  the  plaintiff's  iron  was  damaged  by  nut  by  being 
stored  in  proxiinity  to  salt,  it  was  held  that  the  defendant  might  defend  on 
the  ground  that  the  plaintiff  assumed  that  risk  at  the  time  of  the  bailment, 
without  shifting  the  burden  of  proof  from  tho  plaintiff  to  himself:  Oay  v. 
Bates,  99  Mass.  263. 

The  Neguoencb  must  bk  the  Cause  or  the  Injubt  or  the  warehouseman 
will  not  be  liable,  though  both  the  negligence  and  the  injury  be  proved. 
Thus  where  the  bailor's  cotton  was  destroyed  by  fire,  and  it  appeared  that  gu  n- 
powdcr  was  stored  in  the  warehouse  at  the  time,  an  instruction  that  this  was 
sufficient  proof  of  negligence  to  render  the  warehouseman  liable,  was  held  to 
have  been  rightly  refused.  Goldthwaite,  J.,  passing  on  this  point  in  the 
rapreme  court,  said:  "Without  deciding  tho  question  whether  the  keeping 
of  gunpowder  in  a  cotton  warehouse  was  a  want  of  ordinary  care  in  Hatchett, 
it  is  certain  that  if  the  destruction  of  the  cotton  was  not  connected  with  that 
act,  but  was  owing  to  other  causes,  the  bailee  could  not  be  held  responsible 
on  that  ground:*'  Gibson  v.  IlatcheU,  24  Ala.  201. 

Scbseqcent  DESTBTTcnoN  OF  THE  GooDS  DOES  NOT  EXCUSE. — ^Whero  the 
warehouseman  has  been  guilty  of  negligence,  causing  an  injury  to  the  bailor's 
goods,  the  fact  that  the  goods  were  afterwards  wholly  or  partly  destroyed, 
without  fault  on  his  part,  by  a  calamity  which  would  have  happened  even  if 
he  had  not  been  guilty  of  the  pre viops  negligence,  will  not  excuse  him:  Poto- 
ervv.  ilfi^c/ie(4  3 Hill,  645. 

LiABiLmr  Extends  only  to  .  Pbopeett  Bailed. — ^A  warehouseman  is 
liable,  as  such,  only  with  respect  to  the  property  intrusted  to  him.  Hence 
he  is  not  bound,  unless  made  so  by  some  statutory  or  municipal  regulation,  to 
provide  poets  for  hitching  horses  for  those  coming  to  his  warehouse  for  eoods,. 
or  to  place  guards  on  his  wharf  to  prevent  teams  from  falling  into  the  water, 
and  ho  is  not  liable  for  an  injury  caused  by  the  absence  of  such  safeguards: 
Buekingliam  ▼.  FkJter,  70  UL  121. 

LiABiLFTT  TOB  AcTS  OF  Sebvants  AND  Otbzbs. — Of  couTse,  a  bailee  for 
hire  is  liable  for  the  negligence  of  his  servants  as  well  as  for  his  own:  Brind 
T.  DtiU,  8  Car.  &  P.  207.  But  only  in  the  course  of  their  ordinary  employ- 
ment, as  we  have  already  noticed:  Aldridi  v.  Boston  etc,  B,  B.  Co.,  100  Mass. 
31;  S.  C,  1  Am.  ILep.  76.  He  is  liable  also  for  the  negligence  of  other  per- 
sons to  whom  he  intrusts  the  goods:  Dt{four  v.  Mepfiam,  31  Mo.  677.  As 
where  ho  deposits  the  i^oods  in  the  warehouse  of  a  third  person:  AJtabama  etc* 
B.  B.  Co.  V.  Kidd,  35  Ala.  209. 

Bailor's  Bight  to  Insubancb  Monet  Collected  on  Goods. — In  Sida- 
ways  V.  Todd,  2  Stark.  400,  it  was  held  that  where  goods  were  deposited 
with  a  wharfinger  for  sale,  the  owner  paying  warehouse  rent^  and  the  wharf- 
inger insured  the  goods,  and  on  their  being  destroyed  by  fire,  collected  the 
insurance  money,  the  owner  was  entitled  to  it.  In  CoU  v.  Favorite,  69  UL 
457«  it  appeared  that  a  warehouseman  procured  insuranoe  on  certain  goods 
in  his  charge,  pursuant  to  an  agreement  with  the  owner.  A  loss  having 
happened,  tho  warehouseman,  under  a  subsequent  agreement  with  tho  owner, 
brought  an  action  on  the  policy,  which  was  defeated  by  proof  of  the  fact  that 
he  hail,  at  the  owner's  request,  given  him  a  receipt  showing  that  he  received 
the  property  to  beheld  up  to  a  certain  day  anterior  to  the  loss.  In  an  action 
by  the  owner  against  the  warehouseman,  it  was  determined  that  the  latter 
not  liable  for  the  failure  to  recover  the  insurance  on  the  property. 

RiGUT  TO  Refuse  to  Bedeltveb  to  Bailor.— In  OosUng  v.  Bimie,  7 
339;  and  HoU  ▼.  Orifin,  10  Id.  246^  it  was  decided  that  a  wharfinger, 
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after  having  acknowledged  the  plaintiff's  property  in  gooda  intmat^d  to  him, 
and  after  having  promised  to  deliver  them  to  the  plaintiff",  oonld  not  set  up 
title  in  another.  Bat  in  Thome  v.  Tilbury^  3  Hurlst.  &  N.  534,  it  was  deter-* 
mined  tliat  such  a  bailee  might  refuse  to  redeliver  the  property  to  the  bailor, 
if  forbidden  by  the  real  owner.  See,  also,  on  this  point,  tho  decision  in  BaR 
V.  Liney,  48  N.  Y.  6;  S.  C,  8  Am.  Rep.  511,  referred  to  above.  A  refusal  to 
deliver  the  property  to  the  assignee  of  the  bailor,  except  upon  the  productioa 
of  the  warehouse  receipt,  or  upon  the  giving  of  an  indemnity,  is  not  a  con- 
version for  which  a  warehouseman  will  be  liable,  even  though  he  may  have 
said  that  ho  believed  such  assignee  to  be  the  owner:  PatUn  v.  Baggft,  43  Gil 
167.  The  owner,  it  seems,  is  the  proper  person  to  sue  for  a  failure  to  deliver 
property  intrusted  to  a  warehouseman,  and  not  one  who  has  merely  a  special 
lien  on  it  for  advances,  and  who  controls  the  shipment:  ScoU  v.  Jater,  13 
Ark.  437. 

As  TO  TEDS  LiEK  ov  A  Wabshoussmak,  the  doctrine  of  SchmkU  v.  Blood 
is  recognized  in  MeFarland  v.  Wheder,  26  Wend.  478;  and  Morgan  t.  Cong- 
don,  4  N.  Y.  554. 

Liability  of  othsb  Bailees  fob  Pbopertt  Lost  ob  Stolbh. — See 
FoBter  V.  Essex  Bank,  9  Am.  Dea  168;  ScM^eUn  v.  Hanqf,  5  Id.  906; 
Owens  ▼.  Oeiger,  22  Id.  437. 
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[0  WnmBU.,815.] 

Oontinttangb  of  a  Nuisance  fob  Twentt  Ybabs  gives  no  presoriptive 

right  to  maintain  it. 
Right  to  Ovebflow  a  Pabty's  Land  mat  be  Aoquibsd  bt  Pbbsgbiftioh 

so  as  to  bar  any  action  for  the  injury  to  the  land. 
One  Suffebino  Special  and  Peculiab  Injubt  vbom  a  Pcblio  Nuisance, 

occasioned  by  the  maintenance  of  a  dam  rendering  the  adjacent  country 

unhealthy,  may  have  an  action  therefor. 

Action  on  the  case  for  maintaining  a  dam  whereby  the  atmos- 
phere was  corrupted  and  the  health  of  the  plaintiff's  family  in- 
juriously affected.  There  was  evidence  tending  to  show  that 
the  dam  had  been  maintained  for  twenty  years.  The  question 
as  to  whether  the  dam  had  rendered  the  neighborhood  un- 
healthy and  had  caused  sickness  in  the  plaintiff's  family  was 
left  to  the  jury.  At  the  close  of  the  plaintiff's  evidence  the  de- 
fendants moved  for  a  nonsuit,  because :  1.  The  dam  having  been 
continued  for  twenty  years,  no  action  would  lie.  2.  This  being 
a  public  nuisance,  if  a  nuisance  at  all,  no  private  action  would 
lie  therefor.  Motion  overruled.  The  judge  charged  the  juiy 
that  if  the  sickness  in  the  plaintiff's  family  was  caused  wholly  or 
partly  by  said  dam,  he  was  entitled  recover.  Verdict  for  the 
plaintiff  for  seventy  dollars  damages.    Motion  for  a  new  trial. 

i/.  T.  Reynolds,  for  the  defendants. 
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c7.  L.  Viele,  for  the  plaintiff. 

By  Court,  SvTHSBLAin),  J.     There  is  no  such  thing  as  a  pre- 
BcriptiTe  right,  or  any  other  right,  to  maintain  a  public  nui« 
saoce.     Admitting^  that  the  defendants'  dam  has  been  erected 
and   maintained    more  than    twenty  years,  and  that  duriog 
the  whole  of  that  period  it  has  rendered  the  adjacent  country 
unhealthy,  such  length  of  time  can  be  no  defense  to  a  proceed^ 
ing  on  the  part  of  the  public  to  abate  it,  or  to  an  action  by  any 
individual  for  the  special  and  peculiar  injury  which  he  may 
have  suffered  from  it:  8  Cow.  152,  153;  4  Wend.  9,  25.    If  the 
defeodants  haye  for  twenty  years  been  permitted  to  overflow  the 
plaintiff's  land  with  their  mill  pond,  so  far  as  the  injury  to  the 
land  is  concerned,  they  have  by  that  length  of  possession  ac- 
quired a  right  to  use  it  in  that  manner,  and  are  not  responsible 
in  damages  to  the  plaintiff.     So  a  man  may  overflow  his  own 
laad;  but  if  such  overflow  spread  disease  and  death  through 
the  neighborhood,  it  may  be  abated,  and  he  must  respond  in 
damages  for  the  special  injury  which  any  individual  may  have 
sustained  from  it,  and  it  would  seem  to  be  veiy  absurd  to  con- 
Und  that  the  defendants  in  a  case  like  this  would  have  greater 
lights  or  immunities.    The  motion  for  a  no;isuit  therefore  was 
properly  overruled.     Whether  the  sickness  of  the  plaintiff  and 
bis  fiuoily  was  produced  by  the  defendants'  dam  or  not,  was 
iaizly  and  properly  left  to  the  jury  as  a  question  of  fact.     That 
it  had  some  share  in  producing  it,  the  evidence,  I  think,  leaves 
little  doubt.     But  whether  it  was  the  means  or  principal  cause, 
is^  in  my  opinion,  upon  the  evidence  detailed  in  the  case,  very 
queetioDable.     The  jury  were  the  most  competent  judges  upon 
this  matter,  and  the  well-established  principles  applicable  to 
<iU6s  of  this  description  vnll  not  authorize  us  to  disturb  their 
▼erdict. 
Uotion  for  new  trial  denied. 


l^Aix  BiOBT  or  AcmoN  fob  a  Publio  Kuisaitcs. — An  to  the  right  of 
one  nffering  special  and  peculiar  injury  from  a  pablic  nniaance  to  maintain 
tt  iction  therefor,  see  Burrows  v.  PixUy,  1  Am.  Deo.  56;  JJughes  v.  Ileiser, 
2  Id.  459;  Lansmg  v.  SmU7^,  21  Id.  89,  and  note;  Baker  v.  Boston,  22  Id. 
i21.  Aa  to  the  right  of  a  person  aggrieved  to  abate  a  publio  nuisance,  see 
^ort  7.  Mayor  etc,  o/ Albany,  post^  and  cases  cited  in  the  note  thereto.  The 
^<)ctiiiie  of  MiUs  ▼.  HaU^  that  one  sustaining  a  particuUr  injury  from  such  a 
inuittioe,  and  he  only,  can  have  an  action  therefor,  is  approved  in  Myers  v. 
^okotm^  6  Hill,  296;  Hay  v.  Colvoes  Co,,  3  Barb.  48;  F^st  Baptist  Church 
▼•  dtiea  eU.  B.  B.  Co,,  6  Id.  317;  FoH  Plain  Bridge  Co,  v.  Smith,  30  N.  y. 

TaiT  Length  or  Tims  does  not  TiTOTALTzk  a  Kuxsano^  and  a  right  to 
Ax.  Dao.  Toi^  33aV— U 
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maintain  it  can  never  be  acquired  by  prescription,  is  a  principle  for  'which 
Mills  V.  Hall  IE  frequently  referred  to  as  authority:  Renwick  y.  MorrU^  7 
Hill,  576;  People  v,  Cunningham^  1  Den.  536;  Partridge  v.  GilbeH,  3  Xhier, 
203;  Marvin  v.  Brewnter  Iron  Mining  Co.,  55  N.  Y.  559;  Campbell  v.  Seanuxn, 
2  N.  Y.  Sup.  Ct  (Thomp.  k  C.)  241;  Crill  v.  Cily  ^  Borne,  47  H<wr.  Pr. 
406. 

The  principal  case  is  cited  also  in  Renwick  v.  Morris,  3  Hill,  623,  and  UoT' 
rower  v.  Ritson,  37  Barb.  309,  to  the  point  that,  with  respect  to  public  nui- 
sances, the  remedy  by  abatement  is  co-extensive  with  that  by  indictment; 
and  in  Stevens  v.  Rhinelander,  5  Bob.  309,  as  to  what  oonstitates  »  poUie 
nuisance. 


Fabb  v.  Smith. 

[9  Wbhdkll,  838.] 

Justice's  Exeoutign  is  Void  if  Made  Rktubnablb  in  Thibtt  "DAYa, 

when  the  law  prescribes  ninety. 
Tenant  in  Common  can  not  Maintain  Trover  tor  a  DispoaBiasioK  of 

the  common  chattel  by  his  co-tenant. 
Sale  or  Destruction  of  the  Common  Chattel  bt  a  Co-tbnakt  is  a  oon- 

version  for  whicli  trover  lies. 
Tender  of  the  Amount  Due  on  a  Mortgage  of  Chattels,  by  one  who 

has  converted  the  same,  claiming  under  the  mortgagor,  is  ineffectual 

after  an  action  commenced  for  the  conversion,  unless  the  costs  are  also 

tendered. 

Error  from  the  common  pleas  in  an  action  of  trover  for  a 
quantity  of  wheat,  brought  by  the  defendant  in  error  as  plaintiff 
below  against  the  plaintiffs  in  error  as  defendants.     The  plaint- 
iff claimed  as  purchaser  under  a  justice's  execution  in  his  favor 
against  one  Jones  for  forty-one  dollars  and  eighty-eight  cents, 
said  execution  being  made  returnable  in  thirty  days;  and  also 
as  assignee  of  a  mortgage  of  said  wheat,  made  by  Jones,  dated 
October  9,  1829,  which  authorized  the  mortgagee  to  take  pos- 
session of  the  wheat  when  harvested.     The  wheat  was  sowed  io 
the  fall  of  1829,  by  Jones,  on  a  farm  in  the  possession  of  one 
Kelly,  on  the  shares,  Jooes  to  have  one  third  and  Kelly  two 
thirds,  each  harvesting  his  own.     When  the  wheat  was  ripe, 
the  plaintiff  below  harvested  one  third  of  it,  and  it  was  taken 
by  the  defendants.    Tbe  defendants  claimed  under  an  execution 
against  Jones  in  favor  of  Emmous,  the  lien  of  which  was  sub- 
sequent to  the  plaintiff's  execution,  and  also  to  the  mortgage. 
They  also  proved  that  at  the  date  of  the  agreement  between 
Jones  and  Kelly,  the  latter  was  tenant  to  one  De  Mott,  who,  in 
October,  1829,  contracted  to  sell  the  farm,  without  a  reserva* 
tion  of  crops,  to  Emmons,  who  contracted  to  sell  tbe  same  U> 
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Farr;  and  that  the  hitter  entered  into  possession  in  the  spring 
of  1830.  An  assignment  from  Kelly  to  Emmons,  in  October, 
1829,  of  Kelly's  interest  in  the  agreement  with  Jones,  was  also 
proved,  and  also  a  tender  by  the  defendants  of  the  amount  of 
the  plaintiff's  mortgage  on  the  day  it  was  due,  after  the  com- 
mencement of  this  action,  which  tender  was  refused  because 
the  defendants  declined  to  pay  the  costs.  Verdict  and  judg- 
ment in  favor  of  the  plainti£f,  when  the  defendants  sued  out 
this  writ  of  error,  relying  on  points  made  at  the  trial,  which 
tofficiently  appear  from  the  opinion. 

A.  Oibba,  for  the  plaintiffs  in  error. 

W.  B.  Canfield,  for  the  defendant  in  error. 

By  Court,  Savaos,  C.  J.    The  plaintiff  below  undertook  to 
ahow  title  to  the  wheat  in  two  ways:  1.  By  a  judicial  sale  un* 
der  his  judgment  and  execution;  and  2.   As  assignee  of  a 
mortgage.     By  the  first,  he  acquired  no  interest  in  the  wheat; 
and  the  execution  being  returnable  in  thirty  instead  of  ninety 
days,  was  unwarranted  by  the  statute,  and  void:  5  Wend.  276; 
bat  by  the  mortgage,  of  which  the  plaintiff  was  assignee,  he 
did  become  'entitied  to  take  possession  of  Jones'  part  of  the 
wheat,  and  this  title  is  older  than  that  of  the  purchase  by  Em- 
mons under  his  judgment  and  execution.     On  the  supposition, 
therefore,  that  Kelly  and  Jones  were  entitled  to  the  crop.  Smith, 
the  plaintiff  below,  having  the  interest  of  Jones,  was  the  owner 
of  one  third  of  the  wheat,  and  the  other  two  thirds  belonged 
either  to  Emmons,  as  the  assignee  of  Kelly's  interest,  or  to 
Farr,  to  whom  Emmons  had  sold  the  farm,  without  any  reser- 
vation of  the  crops.   The  defendants,  therefore,  or  one  of  them, 
were  tenants  in  common  with  the  pfaintiff  of  the  wheat.     By 
the  contract,  Jones  was  to  harvest  one  third  and  Kelly  two 
thirds,  but  their  interest  was  joint  until  a  division;  of  the  wheat, 
which  was  cut,  the  defendants  were  the  owners  of  two  thirds, 
and  the  plaintiff  was  owner  of  the  remainder.     The  law  is  well 
settled  that  one  tenant  in  common  of  a  chattel  can  not  bring 
trover  against  his  co-tenant  for  dispossessing  him.     If  one 
tenant  in  common  of  a  chattel  destroy  or  sell  (which  is  con- 
stmctively  a  destruction),  then  he  is  accountable  in  this  action: 
dCow.  230;  3  Johns.  175;  15  Id.  181.    As  this  point  disposes 
of  the  whole  case,  it  seems  unnecessary  to  consider  the  nature 
of  Kelly's  tenancy.     The  tender  upon  the  mortgage  was  cer- 
tainly ineffectual,  as  this  suit  was  then  commenced  and  there 
^18  no  offer  to  pay  the  costs. 
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Judgment  of  Seneca  common  pleas  reversed  with   single 
oostSf  and  the  costs  to  abide  the  event  of  a  new  trial. 


Tbnast  IK  Common  mat  MAiinAnr  Tbovbr  against  Co-tsnant.  whxv 
AND  WHBN  NOT. — See,  on  this  Bnbject,  Bdl  y.  Layman^  15  Am.  Dec.  83; 
Jlyde  y.  Stone^  18  Id.  501  and  note;  Sheldon  y.  Skinner,  21  Id.  161;  Hpd€  ▼. 
Stone,  22  Id.  582;  Oilbert  v.  Diekerson,  Id.  592.  The  principal  caae  ia  x»- 
f erred  to,  as  an  authority  on  this  point,  in  Rogers  v.  Arnold,  12  Wend.  37; 
Tyler  y.  Taylor,  8  Id.  588;  FobcM  y.  SluUtuck,  22  Id.  569;  Foster.^,  Magee^  2 
Lana.  184;  Channon  y.  Z^imI;,  Id.  215;  King  y.  PhiUipe,  1  Id.  429: 
y.  Fo^tefite,  42  N.  Y.  561. 
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Habt  t;.  Mayor  eto.  of  AiiBany. 

[9  Wsnau.,  871.] 

bonscnoK  to  RESTRAni  a  Mess  Tbespabs  will  not  be  granted  where  the 

injniy  is  not  irreparable  and  destmctive  to  the  plaintifiTs  estate,  but  ia 

•naoeptible  of  pecuniary  compensation  in  the  ordinary  course  of  the  law. 

Per  Sutherland,  J. 

lutmcnoN  TO  Pbetsnt  Multiflicitt  or  Suits  is  applicable  only  where 

the  right  is  controverted  by  numerous  persons,  each  standing  on  his  own 

ground,  and  not  to  cases  where  one  or  more  persons  persevere  in  repeated 

acts  of  trespass,  notwithstanding  suits  and  recoveries  against  them.    Per 

Sutherland,  J. 

CcofpLAirrAirr  must  at  leabt  Establish  a  Stboko  Prima  Facib  Right  in 

order  to  obtain  an  injunction  against  a  trespass.    Per  Sutherland,  J. 
Ibditidual  has  no  Right  to  Moor  a  Floating  Wabbhousb  Pebma- 
nentlt  in  a  Public  Basin  or  part  of  a  public  river  within  the  juris- 
diction of  a  municipal  corporation,  in  violation  of  a  municipal  ordinance, 
even  though  it  be  moored  opposite  his  own  lot  on  the  pier. 
Sdch  a  Warehousx  in  a  Public  River  is  a  Public  Nuisance,  because 
it  obstructs  navigation,  and  may  be  indicted  as  such,  or  abated  without 
indictment  by  any  individual  aggrieved  by  it. 
JxDvmyuAh  CAN  not  Appropriate  Part  or  a  Public  Highway  to  his  ex- 
clusive use,  though  enough  is  left  for  the  accommodation  of  others. 

I>I8TRUCTI0N  or  A  FLOATING  WAREHOUSE  IS  NOT  AN  IRREPARABLE  TRES- 
PASS against  which  an  injunction  will  lie,  even  though  the  owner  of  it 
has  a  right  to  maintain  it,  such  an  injury  being  susceptible  of  ample 
compensation  in  damages.    Per  Sutherland,  J. 

GiTT  or  Albany  has  Jurisdiction  over  the  Basin  constructed  in  the 
Hudson  river  opposite  said  city,  under  the  act  of  1823,  for  the  purpose 
of  passing  by-laws  to  prevent  obstructions  to  navigation  therein,  and  en- 
forcing the  same  by  penalties  not  exceeding  twenty-five  dollars  for  each 
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Abatement  of  Nuisance  by  Municipal  Corpobation. — A  municipal 

poration  having  anthority  to  prevent  obstructions  in  a  river  ivithin  iti 
bounds,  may  summarily  remove  sucli  an  obstruction  as  a  public  nuisaoce. 

This  Power  may  be  Exercised  by  an  Ordinance  directing  the  officers  of 
the  corporation  to  remove  the  obstruction. 

Party  Maintaining  a  Public  Nui&vnce  is  not  Entitled  to  a  Jury  Treai. 
in  summary  proceedings  for  its  abatement. 

Preamble  to  a  Statute  has  no  binding  force  in  construing  such  atstate  in 
a  manner  hostile  to  the  obvious  meaning  of  its  subsequent  enaefcrnenta. 
Per  Edmonds,  Senator.^ 

Municipal  Corporation  can  not  Oiu>ain  a  Forfeiture,  seizare,  ^nd  aalo 
of  a  floating  warehouse  constituting  an  obstruction  in  a  public  river,  in 
case  the  owner  refuses  to  remove  it,  under  a  clause  in  its  charter  giving 
it  power  to  pass  by-laws  to  prevent  such  obstructions,  and  to  enforce  the 
same  by  penalties  not  exceeding  a  certain  sum.     Per  Edmonda,  Senator. 

Appeal  from  chancery.     The  appellants,  as  complainants  be- 
low, filed  their  bill  against  the  mayor,  aldermen,  etc.,  of  Albany, 
setting  forth,  in  substauce,  that  tbey  were  merchants  engaged 
in  the  transportation  of  goods  on  (he  Hudson  river  from  New 
York  to  Albany,  etc. ;  that  to  facilitate  their  business  they  bad 
rented  two  lots  with  stores  thereon  on  the  pier,  forming  wbat 
is  called  the  basin  in  Albany,  and  had  constructed,  at  an  ex- 
pense of  about  three  thousand  dollars,  a  float  or  ark,  particularly 
described  in  the  bill,  for  receiving  and  discharging  merchan- 
dise, and  had  moored  the  same  in  the  basin  opposite  the  lots 
occupied  by  them,  at  a  place  where  the  vessels  navigating  the 
Hudson  (except  certain  tow-boats  and  canal  boats  used  by  the 
complainants  or  transacting  business  with  them)  never  came  or 
bad  occasion  to  come  in  the  course  of  their  business;  that  said 
float  did  not  obstruct  navigation,  and  was  of  great  convenience 
in  unloading  tow-boats,  etc. ;  but  that  the  defendants  had,  on 
July  25,  1831,  for  the  purpose  of  preventing  the  complainants 
from  enjoying  the  use  of  their  property,  passed  an  ordinance, 
having  special  reference  to  said  float,  directing  the  dock-master 
to  affix  a  notice  on  any  vessel,  boat,  or  float  in  the  basin  not 
engaged  in  navigating  the  Hudson  river  or  canals,  requiring 
the  owner  to  remove  it  within  ten  days,  and  if  -not  so  removed, 
directing  the  dock-master  to  remove  it  and  sell  it,  or  the  ma- 
terials composing  it,  at  auction,  and,  after  deducting  expenses, 
to  pay  the  proceeds  to  the  chamberlain  of  the  city;  and  that 
another  ordinance  amendatory  thereof,  and  of  the  same  tenor, 
was  subsequently  passed;  that,  in  obedience  to  said  ordinances, 
the  dock-master  bad  affixed  a  notice  to  the  plaintiffs'  float,  re- 
quiring them  to  remove  it  in  ten  days  or  he  would  take  pos- 
session and  remove  it;  and  that,  as  it  could  not  be  removed 
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without  takings  it  to  pieces  or  destroying  it,  it  was  the  intention 
of  the  defendants  to  destroy  it,  to  the  irreparable  injury  of  the 
complainants,  etc.     The  bill  farther  alleged  that  the  said  ordi- 
nances were  illegal  and  unconstitutional,  and  that  tbe  common 
council  had  no  jurisdiction,  etc.,  and  prayed  an  injunction.    An 
iDJUDction  was  accordingly  granted,  restraining  tbe  defendants 
and  their  agents  from  intermeddling  with  the  float  or  ark  of  the 
complainants.     The  defendants  filed  an  answer  admitting  the 
passage  of  tbe  ordinances  referred  to,  and  the  proceedings  of 
the  dock-master  as  alleged,  but  denying  that  they  had  any  in- 
tention of  destroying  the  complainants'  property  further  than 
to  remoTe  it  from  the  basin.    They  admitted  that  it  would  be 
neeoooary  to  take  it  to  pieces.     They  further  alleged  that  said 
float  was  an  obstruction  to  navigation,  denying  the  allegations 
of  the  bill  to  the  contrary,  and  claimed  that  they  had  full  au- 
thority to  remove  it.    They  also  set  out  some  other  facts,  and  the 
provisiona  of  sundry  statutes,  which  sufficiently  appear  from  the 
opinions  of  Sutherland,  J.,  and  Senators  Allen  and  Edmonds. 
On  the  coming  in  of  the  answer,  the  chancellor  dissolved  the 
injunction,  3  Paige,  213,  and  the  complainants  appealed  to  this 
court. 

B.  F.  BuUer  and  A.  Van  Vechien,  for  the  appellants. 

J.  JjoveU  and  J.  McEown^  for  the  respondents. 

S€THEBi.Aia>,  J.  The  chancellor  ordered  the  injunction  in 
this  case  to  be  dissolved,  principally  upon  the  ground  that  the 
threatened  interference  of  the  defendants  with  the  complain- 
ants' property,  if  carried  into  efifect,  would,  if  illegal,  be  a  mere 
trespass,  for  which  the  complainants  would  have  an  ample  rem- 
edy at  law,  and  that  it  was  not  the  course  of  the  court  in  such 
cases  to  grant  an  injunction  before  the  complainants'  right  was 
established  at  law,  unless  it  was  free  from  all  doubt,  or  unless, 
from  the  nature  of  the  case,  the  injury  would  be  irreparable,  ^ 
or,  from  the  irresponsibility  of  the  defendants,  compensation 
by  way  of  damages  could  not  be  obtained ;  and  he  was  of  the 
opinion  that  the  right  of  the  complainants  to  erect  and  continue 
the  float  in  question,  in  the  manner  set  forth  in  the  pleadings, 
was  at  least  doubtful,  and,  if  it  should  Anally  be  established, 
that  it  was  an  ordinary  case  for  the  assessment  of  damages  by 
a  jury,  and  there  was  no  allegation  or  pretense  of  the  irrespon- 
sibility of  the  defendants. 

The  general  doctrine  that  a  court  of  equity  will  not  grant  an 
m junction  to  restrain  a  mere  trespass  where  the  injury  is  not 
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irreparable  and  destructiye  to  the  plain  tiff's  estate,  but  is  sus- 
ceptible of  pecuniary  compensation,  and  for  which  the  party 
may  obtain  adequate  satisfaction  in  the  ordinary  course  of  la^w^, 
is  believed  to  be  perfectly  established.     The  practice  of  grant- 
ing injunctions  in  any  case  of  mere  trespass  is  quite  modem  in 
the  English  court  of  chancery.   As  late  as  1786,  Lord  Tharlow, 
in  Mogg  v.  Moggy  2  Dick.  670,  said  that  no  such  case  was  to  be 
found,  and  denied  an  injunction  in  that  case,  although  the  act 
complained  of  was  the  catting  and  destruction  of  timber,  on 
the  ground  that  the  defendant  was  a  mere  trespasser,  and  as 
such  liable  to  an  action  at  law.     Subsequently  to  that  period, 
however,  the  practice  has  grown  up,  and  is  now  well  estab- 
lished, of  restraining  trespasses  in  special  cases  where  irrepar- 
able injury  would  otherwise  follow;  thus,  in  MiicheU  y.  Dors,  G 
Yes.  147,  Lord  Eldon  allowed  an  injunction  against  the  defend- 
ant, who  had  worked  from  his  own  coal  mine  into  that  of  the 
plaintiff.     Lord  Eldon  put  himself  upon  the  authority  of  a  aim* 
ilar  case  said  to  have  been  decided  by  Lord  Thurlow.     This 
appears  to  have  been  the  case  of  Flamang,  and  is  stated  at 
length  by  Lord  Eldon  in  Hanson  v.  Oardner,  7  Ves.  308.     In 
Courihorpe  v.  Mapplesden,  10  Id.  290,  a  trespasser  was  enjoined 
from  cutting  timber,  it  being  alleged  to  be  done  in  collusion 
with  the  tenant;  Lord  Eldon  remarked  that  the  trespass  par- 
took of  tbe  nature  of  waste,  there  being  collusion  vnth  the  ten- 
ant, and  he  put  the  decision  upon  that  ground,  expressly  re- 
serving himself  upon  the  case  of  a  mere  trespass,  though  he  refezB 
to  the  cases  of  MilcheU  v.  Dors  and  Hanson  v.  Oardner,    In^Eari 
Cotopcr  V.  Barker,  17  Yes.  128,  the  trespass  was  in  the  nature 
of  waste.     The  bill  was  filed  by  the  lord  of  a  manor,  and  his 
lessees,  to  restrain  the  defendant  from  taking  certain  stones  of 
a  peculiar  character  and  value,  found  at  the  bottom  of  the  sea 
within  the  manor.     It  was  put  upon  the  ground  of  the  irrepar- 
able nature  of  the  injury. 

In  Thomas  v.  Oakley,  18  Yes.  184,  the  defendant  was  re- 
strained from  taking  stone  from  the  plaintiff's  quarry.  Lord 
Eldon  goes  somewhat  at  length  into  the  doctrine,  and  refers  to 
the  cases  of  injunctions  to  restrain  the  cutting  of  timber,  dig- 
ging of  coal  and  other  mines,  and  says  that  the  court  interferes 
in  Buch  cases  to  prevent  the  removal  and  destruction  of  that 
which  is  the  plaintiff's  estate  and  freehold;  and  he  held  the 
principle  equally  applicable  to  a  stone  quarry.  So  in  Robinson 
v.  Lord  Byron,  1  Bro.  C.  C.  588,  an  injunction  was  granted 
against  diverting  a  water-course  from  a  mill,  on  the  ground 
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that  it  was  absolute  destruction  to  the  mill.  Vide  also  Crock- 
ford  V.  Alexander,  15  Ves.  138.  In  all  these  cases  there  was  no 
dispute  about  the  plaintiff's  title;  that  was  a  conceded  point  in 
all  of  them.  But  in  PiUaworih  v.  Eopton,  6  Yen.  51,  an  iu junc- 
tion to  restrain  waste  was  denied,  the  defendant  being  in  pos- 
session and  claiming  bj  an  adverse  title;  and  in  Smith  v.  CoU" 
\f(T,  8  Ves.  89,  it  was  refused  where  the  title  was  disputed  as 
between  devisee  and  heir  at  law. 

This  doctrine  was  several  times  under  the  consideration  of 
Chancellor  Kent.   In  Stevens  v.  Beekman  and  others,  1  Johns.  Ch. 
318,  he  refused  an  injunction  to  restrain  the  defendants  from 
cutting  timber  from  land  of  which  the  plaintiff  was  in  posses- 
Bion  as  owner,  although  it  was  alleged  that  the  premises  were 
prindpallj,  if  not  exclusively,  valuable  on  account  of  the  tim- 
ber.    He  adverted  to  the  doubts  and  difficulties  of  Lord  Thur- 
low  and  Lord  Eldou  as  to  injunctions  for  trespass,  and  ex- 
pressed his  own  conviction  that  the  public  convenience  would 
not  be  promoted  by  the  exercise  of  such  jurisdiction,  except 
in  cases  of  a  very  peculiar  nature,  where  irreparable  injury  would 
otherwise  arise.     In  Livingston  v.  Livingston,  G  Johns.  Ch.  497 
[10  Am.   Dec.  353],  the  defendant  and  his  tenant  claimed  a 
right  to  estovers  in  the  land  of  the  plaintiff;  there  had  been  an 
action  at  law  tried  and  decided  in  favor  of  the  plaintiff,  and 
another  suit  was  pending  on~  the  same  question.     In  this  stage 
of  the  case,  the  plaintiff  applied  for  an  injunction  to  restrain 
the  defendant  and  his  tenants  from  cutting  any  more  timber; 
the  injunction  was  granted  on  tiie  ground  of  preventing  multi- 
phdty  of  suits.     The  right  having  been  decided  in  favor  of  the 
plaintiff  in  one  action,  and  another  suit  at  law  being  still  pend- 
ing, the  chancellor  held  it  just  and  necessary  that  the  further 
disturbance  of  the  freehold  should  be  prevented  until  the  right 
was  finally  settled.   The  chancellor  referred  to  the  English  cases 
ia  which  injunctions  to  restrain  trespasses  had  been  granted, 
.  and  suid  the  principle  of  the  jurisdiction  in  all  of  them  was  to 
preserve  the  estate  from  destruction;  he  also  referred  to  the 
then  recent  cases  of  Garstin  v.  Asplin,  1  Madd.   Ch.  150,  as 
showing  that  the  general  rule  in  England  was  that  an  injunc- 
tion will  not  lie  in  a  naked  case  of  trespass  where  there  is  no 
privity  of  title,  and  where  there  is  a  legal  remedy  for  the  in- 
trndon;  that  there  must  be  something  peculiar  in  the  case  so  as 
to  bring  the  injury  under  the  head^of  quieting  possessions,  or  to 
make  out  a  case  of  irreparable  mischief  or  of  jeopardy  to  the 
inheritance. 
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This  doctrine  was  again  considered  and  elaborately  discussed 
by  Cbancellor  Kent  in  Jerome  and  others  v.  i^oss,  7  Johns.  Ch- 
315  [11  Am.  Dec.  484],  where  he  dissolved  an  injunction  which 
had  been  granted  by  one  of  the  vice-chancellors,  restraining 
the  defendants  from  taking  and  carrying  away  stone  from  a 
ledge  or  mass  of  rock  belonging  to  the  plaintiff,  for  the  purpose 
of  being  used  in  the  construction  of  a  dam  connected  with  the 
Ghamplain  canal.     He  again  referred  to  the  English  cases,  and 
again  remarked  that  they  were  all  cases  of  great  and  irremedi- 
able mischief,  which  damages  could  not  compensate,  hecanse 
the  mischief  reached  to  the  very  substance  and  valae  of  the 
estate,  and  went  to  the  destruction  of  it  in  the  character  in 
which  it  was  enjoyed.     The  case  before  him  he  held  distin* 
guishable  from  those,  by  the  fact  that  the  plaintiff  did  not  aTer 
or  show  that  the  mass  of  rock  on  which  the  trespass  was  com- 
mitted was  of  any  essential  use  or  value;  and  he  remarked  that 
if  the  plaintiff  was  entitled  to  an  injunction  in  that  case,  he  did 
not  see  why  every  man  in  the  possession  of  land  might  not  call 
for  an  injunction  to  protect  him  from  his  neighbor's  trespassea 
in  every  possible  case;  that  he  thought  it  inexpedient,  upon 
every  principle  of  justice  and  policy,  to  substitute  the  chancery 
remedy  of  injunction  for  the  more  gentle  common  law  remedy 
by  action;  and  the  assessment  of  damages  by  a  jury,  except  in 
very  strong,  peculiar,  and  aggravated  instances  of  trespass, 
where  the  injury  could  not  well  admit  of  recompense.     He  re- 
ferred to  several  cases  in  which  incorporated  companies  and 
other  public  bodies  had  been  restrained  by  injunction  in  cases 
of  trespass;  but  they  were  all  cases  in  which  they  clearly  ex- 
ceeded their  powers,  and  were  making  permanent  appropria- 
tions of  the  land,  and  were  destroying  the  inheritance  of  the 
complainants:  Agar  v.  The  Regeni^  Canal  Co.,  Coop.  Eq.  77; 
Shand  v.  Henderson,  2  Dow.  519;  Eughes  v.  The  Trustees  ofMer- 
ton  College,  1  Yes.   188.     In  this  last  case,  Lord  Hardwicke 
granted  an  injunction  against  the  commissioners  of  a  turnpike  . 
company,  who  forcibly  entered  the  complainant's  garden,  dug 
up  his  roots,  etc.,  and  took  from  it  gravel  for  their  road.     Al- 
though a  very  aggravated  case,  Lord  Hardwicke  said  that  if 
there  had  been  any  ground  of  doubt  as  to  the  authority  of  the 
commissioners,  he  would  not  have  interposed  until  that  doubt 
was  removed,  and  finally  determined  at  law;  but  none  such  ex- 
isting, the  nature  of  the  injury  was  such  as  to  entitle  the  com- 
plainant to  an  injunction:  Vide,  also,  2  Johns.  Ch.  162,  463. 
The  principle  of  interfering  by  injunction  to  prevent  multi- 
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plidtj  of  salts,  is  applicable  only  to  cases  where  the  right  is 
coutroverted  by  numerous  persons,  each  standing  on  his  own 
ground,  and  not  to  the  case  of  one  or  more  persons  persevering 
in  repeated  acts  of  trespass,  notwithstanding  suits  and  recov- 
eries against  tbem:  Lord  Tenham  v.  Herbert,  2  Atk.  483;  JEl- 
dridge  ▼.  SUl  and  Murray,  2  Johns.  Gh.  281.  In  Livingston  v. 
Van  Ingen,  9  Johns.  507,  the  defendants  were  restrained  from 
n.avigating  tbe  Hudson  river  with  boats  propelled  by  steam,  in 
violation  of  an  exclusive  right  conferred  upon  the  complain- 
ants by  a  long-continued  series  of  legislative  acts.  The  right 
of  the  complainant  was  held  to  be  clear,  and  the  injury  not 
easily  susceptible  of  compensation  by  way  of  damages. 

To  entitle  the  complainants  in  this  case,  therefore,  to  an  in- 
janction  upon  the  principles  established  and  recognized  in  the 
cases  above  referred  to,  it  was  incumbent  upon  them  to  estab- 
lish at  least  a  strong  prima  fade  right  to  erect  and  continue  * 
their  float  in  the  basin  in  the  manner  and  for  the  purpose  stated 
in  the  pleadings;  and  to  show  that  if  it  should  be  removed  or 
destroyed,  the  injury  would  be  irremediable  and  incapable  of 
compensation  by  way  of  damages.     The  burden  of  establishing 
ihe  right  rests  upon  the  complainants.    They  invoke  the  extra- 
ordinary interposition  of  a  court  of  equity  to  protect  their  prop- 
erty against  a  trespasser,  and  must  bring  themselves  within  the 
established  principles  upon  which  alone  a  court  of  equity  will 
interpose  in  such  cases.     They  appear  to  me  to  have  utterly 
Isiled  in  establishing  their  right;  in  the  first  place,  there  is  no 
presumption  in  its  favor  arising  from  long-continued  and  un- 
molested exercise  and  enjoyment.    They  were  warned  by  a 
formal  notice  from  the  corporation  before  their  machine  was 
completed  that  its  erection  was  considered  illegal.     It  was 
erected  in  direct  violation  of  an  ordinance  of  the  corporation  of 
the  city  of  Albany.     The  complainants  neither  show  nor  claim 
&ny  exclusive  or  peculiar  right  to  erect  and  use  a  float  of  this 
description  within  the  basin.     It   is  conceded  that  the  pro- 
prietors of  any  other  line  of  tow  boats,  or  any  individual  or 
Association  of  individuals  engaged  in  the  shipping  and  trans- 
porting of  merchandise,  would  have  the  same  right  to  erect  a 
similar  machine,  and  that  it  would  be  equally  convenient  and 
sdvantageous  to  them.     It  is  admitted  that  if  this  right  should 
be  geneniUy  exercised,  and  any  considerable  number  of  these 
doacA  should  be  permanently  moored  within  the  basin,  it  would 
destroy  the  main  purpose  for  which  it  was  created,  aud  instead 
of  promoting  the  public  convenience  they  would  then  becomi 
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a  public  nuisance.     The  object  of  the  construction  of  the  lifisiii 
was  to  afford  a  safe  harbor  for  canal  boats  and  vessels  na'vi'ipat- 
ing  the  river,  while  engaged  in  transhipping  produce  and  mer- 
chandise, the  one  from  the  other,  or  ia  unlading  and  takiog-  in 
their  cargoes  in  any  other  manner.     All  the  provisions  of    the 
act  show  that  the  common,  free,  and  uninterrupted  use  of  e^erx 
part  of  the  basin  was  intended  to  be  secured  to  all  the  canal 
boats  and  vessels  that  might  enter  it;  and  a  right  permanentlj 
and  exclusively  to  occupy  any  portion  of  its  waters  by  any  in- 
dividual or  association  of  individuals  is  utterly  inconsistent 
with  the  purpose  for  which  it  was  created,  whether  it  be  con- 
sidered a  mere  basin  or  dock,  or  a  public  highway.    If  the  com- 
plainants can  moor  a  floating  storehouse  in  the  basin,  it  is  not 
perceived  why  they  may  not  erect  a  more  permanent  building', 
with  its  foundation  on  the  bottom  of  the  basin. 

It  is  very  immaterial  to  the  public  how  far  either  below  or 
above  the  surface  of  the  water  the  obstruction  reaches;  it  im* 
pedes  the  navigation  or  other  use  of  the  basin  neither  more 
nor  less  on  that  account;  and  a  row  of  brick  or  wooden  store- 
houses, extending  from  one  extremity  to  the  other  of  the  basin, 
in  front  either  of  the  pier  or  of  the  city  docks,  at  a  convenient 
distance  from  them,  with  occasional  intervals  for  the  purpose 
of  access  to  them,  may  be  erected  and  maintained,  for  aught  I 
perceive,  upon  the  same  principles  on  which  the  right  to  erect 
the  float  in  question  is  maintained.  It  may  very  well  be  that 
the  convenience  of  the  public  at  large  would  be  promoted  by 
it;  that  additional  facilities  for  the  transhipping  of  goods  would 
be  afforded;  and  that  enough  of  the  basin  would  still  be  left  for 
the  accommodation  of  the  sloops  and  boats  that  might  enter  it. 

And  yet,  conceding  all  this,  would  any  man  contend  that 
such  ert^tions  could  be  justified  ?  It  seems  to  have  been  sup- 
posed b^  the  complainants  in  their  bill,  and  also  by  their  coun- 
sel, that  the  circumstance  of  their  being  the  owners  or  lessees 
of  the  pier  lots,  opposite  to  which  their  float  is  moored,  gave 
them  a  right,  in  relation  to  that  part  of  the  basin,  which  other- 
wise they  might  not  have  possessed.  I  see  no  foundation  for 
this  opinion.  The  act  authorizing  the  construction  of  the  basin. 
Laws  of  1823,  page  128,  made  it  the  duty  of  the  commission* 
ers  of  the  land  ofiSce  to  grant,  by  letters  patent,  to  the  commis* 
sioners  appointed  by  that  act,  the  land  under  water,  occupied 
by  said  mole  or  pier,  as  soon  as  it  should  be  completed;  and 
the  commissioners  were  to  divide  it  into  lots,  and  sell  those  lots 
at  auction.    The  purchasers,  as  proprietors  of  the  pier,  acquired 
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certain  rights  in  relation  to  canal  tolls  and  wbarfage  and  dock- 
age, but  they  Lave  no  right  to  appropriate  or  use  the  waters  of 
the  basin,  or  the  land  under  those  waters,  in  any  manner  which 
other  citizens  have  not.    Whatever  may  have  been  the  intention 
of  the  complainants,  it  is  ohvious  that  their  claim,  if  sustained, 
may  affect  most  injuriously  the  proprietors  of  the  city  docks 
and  of  the  pier;  that  although  there  may  he  some  conveniences 
for  the  purpose  of  loading  and  unloading  vessels  in  a  floating 
store-house,  which  rises  and  falls  with  the  tide,  and  which  may 
be  approached  by  boats  on  all  sides  at  the  same  time,  over  a 
8t<)re-hou8e  of  the  same  description  upon  land,  yet  the  most 
material  advantage  is  the  saving  to  the  proprietors  the  expense, 
either  by  way  of  rent  or  purchase,  which  they  would  have  to  in- 
cur in  order  to  obtain  as  large  an  area  upon  the  pier  or  d ock.   The 
store-house  of  the  complainants,  of  the  dimensions  of  one  hun- 
dred and  twenty  by  forty-two  feet,  costs  them  about  two  hun- 
dred dollars  per  annum,  that  being  the  interest  of  the  sum 
expended  in  building  it;  accommodations  to  the  same  extent 
on  the  lower  floor  of  a  store  or  stores  on  the  pier  would  proba- 
bly cost  at  least  five  times  as  much.     It  pays  no  dockage  or 
wbaziage,  because  it  is  not  a  vessel  which  navigates  the  Hudson 
river;  and  I  presume  no  tax  is  imposed  upon  it,  either  as  real  or 
personal  estate.     If  advantages  of  this  character,  and  to  this 
extent,  can  be  legitimately  obtained  and  enjoyed,  there  will  be 
litUe  demand  for  store-houses  or  lots,  as  long  as  there  is  a 
▼acant  spot  left  in  the  basin  where  a  floating  store-house  can 
^moored. 

If  the  basin  be  considered  merely  as  a  part  of  the  Hudson 
Tiver  (a  great  public  highway),  the  right  of  the  appellants  per- 
manently to  appropriate  any  portion  of  it  to  their  own  exclu- 
^VQ  use  is  equally  unfounded.  They,  like  all  other  citizens,  caa 
use  it  only  as  a  highway  for  the  purposes  of  navigation;  they 
We  no  right  exclusively  to  occupy  any  part  of  it,  by  either 
floating  or  permanent  buildings  or  obstructions.  This  float, 
if  permanently  moored  and  continued  in  the  open  part  of  the 
river,  thereby  rendering  the  navigation  less  safe  and  convenient, 
vonld,  I  apprehend,  most  clearly  be  a  public  nuisance,  liable 
to  be  indicted  as  such,  or  to  be  abated  without  indictment  by 
&QJ  individual  who  might  be  injured  or  aggrieved  by  it.  It 
certainly  is  not  less  a  nuisance,  if  the  views  which  I  have  ex- 
pressed are  correct,  for  being  placed  within  the  basin.  The 
cases  of  The  King  v.  Buasell,  6  East,  427;  27k?  King  v.  Cross,  3 
Camp.  224:   and  The  King  v.  Jones,  Id.  229,  all  show  that 
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any  obstruction  of  a  public  street  or  highway  for  an 
ble  length  of  time,  although  in  the  prosecution  of  a  lavrf  ul  busi- 
ness, as  in  the  loading  or  unloading  of  wagons  or  drays,  or  hj 
stages  waiting  and  soliciting  for  passengers,  is  indictable  as  a 
public  nuisance,  although  room  enough  might  still  be  left  for 
the  accommodation  of  the  public  on  the  opposite  side  of  the 
street.     The  public  are  entitled  to  the  use  and  enjoyment  at  the 
whole  of  the  highway,  and  no  individual  can  appropriate  a  por- 
tion of  it  to  his  own  exclusive  use,  and  shield  himself  from  reHpon- 
sibility  to  the  public  by  saying  that  enough  is  still  left  for  the  ac* 
commodation  of  others.     In  eveiy  point  of  view  in  which  X  have 
been  able  to  consider  this  case,  it  appears  to  me  that  the  right 
claimed  by  the  complainants  is  not  merely  doubtful,  but  that  it 
is  most  clearly  and  obviously  unfounded;  and  that  upon   this 
ground,  without  considering  any  other  branch  of  the  case,  the 
decree  of  the  chancellor  dissolving  the  injunction  was  correct, 
and  might  be  affirmed. 

But  if  the  question  of  right  was  less  clear  against  the  com- 
plainants, I  should  still  be  of  opinion  that  tbey  were  not  enti- 
tled to  an  injunction,  on  the  ground  that  they  could  obtain 
ample  compensation  in  an  action  at  law,  by  way  of  damages, 
for  any  injury  which  they  might  sustain  from  the  trespass  of 
the  defendants.     There  would  be  no  more  difficulty  in  the  as- 
sessment of  damages  by  a  jury  in  this  case,  than  in  innumerable 
others  which  are  daily  occurring  in  our  courts  of  law.     The 
cost  of  the  machine  is  easily  proved,  and  its  value  to  the  com- 
plainants in  the  saving  of  time  and  labor  in  the  transhipping  of 
cargoes,  and  the  lading  and  unlading  of  boats  and  vessels  (if 
that  be  a  legitimate  item  of  damages),  can  be  established  by 
witnesses  who  have  seen  its  operation,  and  know  the  nature 
and  extent  of  the  business  in  which  the  complainants  employ  it. 
Professional  men  and  others  who  are  in  the  habit  of  attending 
our  courts  of  law,  well  know  that  questions  of  a  similar  character 
in  relation  to  tbe  extent  of  damages,  and  of  at  least  equal 
difficulty,  are  constantly  presented  to  juries  and  by  them  settled 
and  adjusted  according  to  the  weight  of  evidence  in  the  case. 
If  the  complainants'  right  is  doubtful,  and  the  injury  which 
they  may  sustain  from  the  threatened  trespass  is  susceptible  of 
adequate  compensation  nt  law,  they  are  not  entitled  to  an  in- 
junction simply  on  the  ground  that  the  trespass  will  cause  the 
total  destruction  of  their  float,  as  it  can  not  be  removed  from 
the  basin  without  being  broken  up.     The  cases  already  referred 
to  show  that  that  alone  is  not  a  sufficient  ground  for  an  injauo- 
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lion.  Admitimg^,  therefore,  that  the  corporation  of  Albany 
have  no  jnrisdiction  over  the  basin,  that  the  ordinances  com- 
plained of  are  unconstitutional  and  illegal,  I  am  still  of  the 
opinion  that  the  complaintants  have  failed  to  show  a  case  in 
which,  according^  to  the  established  principles  of  a  court  of 
equity,  they  are  entitled  to  an  injunction.  It  is  unnecessary 
for  me,  therefore,  to  go  at  length  into  the  consideration  of  the 
Tahdity  of  those  ordinances. 

By  its  original   charter,  the  city  of  Albany  was  bounded  on 
the  east  by  the  Hudson  river,  at  low-water  mark;  but  by  an  act 
passed  the  twenty-fifth  March,  1808,  6  vol.  of  Webst.  ed.  of  the 
Laws,  p.  288,  the  easterly  bounds  of  the  city  were  extended  to 
the  west  bounds  of  the  county  of  Rensselaer,  opposite  to  said 
city;  that  is,  to  the  center  of  the  river.    Previously,  however, 
to  this  extension  of  the  eastern  line  of  the  city  (to  wit,  in  1801, 
2  B.  L.  of  1801,  p.  157,  sec.  19),  the  corporation  had  been  em- 
powered to  make  by-laws  to  prevent  the  docks  and  slips  and 
the  river  opposite  thereto  from  being  in  any  manner  obstructed. 
Since  1808,  therefore,  the  corporation  have  possessed  and  ex- 
ercised the  same  general  jurisdiction  over  the  waters  of  the 
river,  to  the  middle  of  the  main  channel,  that  they  have  a  right 
to  exercise  over  any  other  part  of  the  city.     It  is  not  pretended 
that  this  jurisdiction  has  been  taken  away  or  limited  by  any 
Bobseqaent  act,  unless  it  be  by  the  act  authorizing  the  construc- 
tion of  the  basin:  Laws  of  1823,  p.  123.    To  the  passing  of 
that  act,  the  corporation  assented.     It  appears  from  the  pream- 
ble that  it  ^as  deemed  an  act  of  great  importance  to  the  com- 
mercial interests  of  the  city.     So  far,  therefore,  as  that  act 
liinits  or  a£fects  the  rights  and  powers  of  the  corporation,  it  is 
binding  upon  them.     In  some  respects  it  does  limit  their  powers 
and  affect  their  previous  rights.     It  expressly  provides  that  no 
wharfage  or  other  charge  shall  ever  be  exacted  from  canal  boats 
or  other  craft,  or  rafts  of  lumber  entering  from  the  canal  and 
using  the  waters  of  the  basin,  or  passing  through  the  same  into 
or  from  the  Hudson  river,  or  for  lying  alongside  the  pier  or 
bridges:  Sec.  6.    It  fixes  the  sum  to  be  charged  for  wharfage 
on  all  other  vessels,  and  gives  half  of  it  to  the  proprietors  of  the 
pier:  Sees.  6,  7,  and  8.     It  makes  it  the  duty  of  the  canal  com- 
vuaaioners  to  compute  and  charge  tolls  on  all  boats,  etc.,  enter- 
ing the  basin  from  the  canal,  or  leaving  the  basin  for  transpor- 
tation on  the  canal,  in  the  same  manner  as  if  the  basin  were  a 
part  of  the  canal;  that  is,  they  are  to  add  the  length  of  the 
in  tlieir  computation  of  the  distance  for  which  toll  is  to 


176  Habt  v.  Mayob  op  Albany.       [New^  Xork, 

be  paid,  and  the  increase  of  toll  thus  received,  after  dedactiD^ 
certain  charges  and  expenses,  is  to  be  paid  over  to  the  proprie- 
tors of  the  pier:  Sec.  9.  It  is  to  be  considered  as  a  part  of  the 
canal,  for  the  purpose  of  ascertaining  and  collecting  witli  con- 
venience the  amount  of  tolls  to  be  paid  by  canal  boats  entering' 
the  basin.  But  in  the  tolls  thus  accruing  and  collected^  the 
state  has  no  interest;  they  belong  exclusively  to  the  pier  com- 
pany, and  are  paid  over  to  them. 

The  basin  is  in  no  sense,  affecting  the  question  of  jurisdiction 
over  its  waters,  a  part  of  the  canal.     No  jurisdiction  or  control 
over  it  is  either  expressly  or  impliedly  given  to  the  canal  com- 
missioners; nor  are  the  pre-existing  powers  of  the  corporation 
of  Albany,  in  that  respect,  in  any  manner  limited  or  restricted, 
except  in  the  particulars  already  adverted  to.     In  1826,  laws  of 
1826,  p.  184,  the  several  acts  relating  to  the  city  of  Albanj* 
were  amended  and  combined  into  one  act.    By  the  fifteenth 
section  of  that  act,  the  common  council  are  authorized,  amon^ 
other  things,  to  establish  and  regulate  docks,  wharves,  or  what- 
ever may  be  necessary  in  and  about  the  same,  to  prevent  the 
incumbering  of  the  streets,  sidewalks,  wharves,  or  slips  with 
wheel -barrows,  lumber,  stone,  or  any  materials  whatever;    to 
regulate  and  restrain  the  running  at  large  of  horses,  hogs,  etc., 
and  generally  to  make  all  such  rules,  by-laws,  and  regulationB 
for  the  good  order  and  government  of  the  said  city  and  the 
commerce  and  trade  thereof,  as  they  may  deem  expedient,  not 
repugnant  to  the  constitution  and  laws  of  this  state;  and  to  in- 
flict penalties  for  the  violation  of  any  by-law,  not  exceeding 
twenty-five  dollars  for  any  one  offense.     The  provision  of  the 
act  of  1801,  which  empowered  the  corporation  to  make  by-laws 
to  prevent  the  docks  and  slips,  and  the  river  opposite  thereto, 
from  being  in  any  manner  obstructed,  is  almost  in  the  same 
terms  introduced  into  the  act  of  1826. 

The  question  then  is,  whether,  under  these  various  acts,  the 
corporation  of  Albany  had  authority  to  pass  the  ordinance  of 
July  26, 1831,  of  which  the  appellants  complain.  That  ordi- 
nance made  it  the  duty  of  the  dock-master,  in  case  any  vessel, 
craft,  boat,  etc.,  not  actually  employed  in  navigating  the  Hud- 
son river,  or  some  one  of  the  canals,  should  be  within  any 
basin,  dock,  wharf,  pier,  or  slip  in  said  city,  to  cause  notice  to 
be  given  to  the  owner  or  owners  thereof,  to  remove  the  same 
from  the  basin  and  wharves  of  said  city  within  ten  days  after 
service  of  such  notice;  and  if  the  same  was  not  removed  within 
that  time,  then  it  was  made  the  duty  of  the  dock-master  to  take 
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pofisesaion  of  and  remove  it  himself.  In  discussing  this  question, 
I  shall  assazne,  as  having  been  already  established:  1.  That  the 
corporation  have  authority  to  make  by-laws  to  prevent  the  docks 
and  slips  of  the  city,  and  the  river  opposite  thereto,  from  being 
in  any  manner  obstructed,  and  to  enforce  the  same  by  penalties 
not  exceeding  twenty-five  dollars  for  any  one  offense.  2.  That 
the  float  of  ibe  appeUants  is  an  illegal  and  unauthorized  ob- 
struction of  the  basin,  considered  either  as  a  dock  or  a  part  of 
the  river,  and  that  an  ordinance  of  the  corporation  directing 
the  same  to  be  removed  under  the  penalty  aforesaid  would 
have  been  Talid,  and  might  legally  have  been  enforced. 

All  that  remains  to  be  considered,  then,  is  whether  the  corpo- 
ration, either  io  lieu  of  or  in  addition  to  such  penalty,  had  a  right 
to  treat  aach  obstruction  as  a  public  nuisance,  and  to  direct  its 
officers  by  ordinance  summarily  to  abate  it.    It  has  been  laid 
down  as  a  general  proportion  that  wbeu  a  corporation  is  empow- 
ered io  enforce  its  ordinances  by  fine  or  in  any  other  prescribed 
manner,  it  is  by  implication  precluded  from  adopting  any  other 
method  of  punishing  disobedience  to  them:  Kirk  v.  NovoiU,  1 
T.  B.  124.     The  question  in  that  case  was  whether  a  corporation 
which  possessed  a  general  power  of  making  by-laws,  could  make 
a  bj-law  creating  a  forfeiture.    Lord  Mansfield  held  that  no  cor^ 
poration  possessed  such  an  extraordinary  power,  unless  it  was 
expressly  given,  it  being  against  magna  charia :  and  Mr.  Justice 
BuUer  also  said  that,  considering  it  a  by-law  creating  a  forfeit^ 
ore,  the  act  of  parliament  not  having  given  this  corporation  a 
power  to  make  such  a  by-law,  it  was  bad  on  that  ground;  and 
he  held  it  to  be  bad  for  the  additional  reason,  that  the  act  had 
pteacribed  in  what  manner  by-laws  should  be  enforced,  namely, 
by  fine  or  amerciament,  and  that  therefore  the  corporation  was 
ptecluded  by  the  act  from  inflicting  any  other  punishment. 
This  case  has  been  cited  by  subsequent  elementary  writers  aa 
establishing  both  those  positions:  2  Kyd  on  Corp.  110;  Will, 
on  Munic.  Corp.,  p.  180,  pi.  449;  Ang.  &  A.  on  Corp.  200.    Con- 
sidering the  ordinance  in  question  as  a  mere  ordinance  or  by- 
law, I  must  confess  I  do  not  see  how  its  validity  is  to  be  main- 
tained if  the  principle  laid  down  by  Mr.  Justice  Buller  is  cor- 
f^.    But  the  real  question  in  this  case  is,  not  whether  the 
ordinance  in  question,  considered  as  a  legislative  act,  is  valid, 
bat  whether  the  corporation  had  power  upon  any  principle  wha<>* 
^▼er  to  do  the  act  which  the  ordinance  authorized  to  be  done. 
The  injunction  restrained  the  corporation  and  their  officers  from 
inienneddling  with  or  removing  the  complainants'  float.     If 
Ax.  Dxo.  VcxL.  xxiv->ia 
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that  float  is  a  public  nuisance,  which  the  corporation  had  a  ri^ht 
to  abate,  that  right  can  not  be  afifected  or  impaired   by  their 
having  undertaken,  in  the  form  of  an  ordinance,  to  prescribe 
to  their  agents  or  officers  the  manner  in  which  they  should  pro- 
ceed to  cause  it  to  be  removed.     I  have  already  expressed  the 
opinion  that  this  float,  considered  as  an  unauthorized  obstruc- 
tion, either  of  the  river  or  the  basin,  was  a  public  nuisance,  and 
the  books  lay  down  the  rule  in  very  broad  terms  that  any  person 
may  abate  a  common  nuisance;  it  is  so  stated  by  Yiner,  tit.  Nui- 
sance, T.  pi.  3,  and  W.  pi.  4.  In  Bacon's  Abr.,  tit.  Nuisance,  6,  that 
any  one  may  pull  down  or  otherwise  destroy  a  common  nuisance, 
as  a  new  gate,  or  even  a  new  house  created  in  a  highway;  for 
if  one  whose  estate  is  prejudiced  by  a  private  nuisance   may 
justify  the  entering  into  another's  grounds,  and  pulling  down 
and  destroying  it,  it  can  not  but  follow  a  fortiori  that  any  one 
may  lawfully  destroy  a  common  nuisance;  and  in  Com.  I>ig., 
tit.  Action  upon  the  Case  for  a  Nuisance,  D.  4,  it  is  said  if  it  be 
a  common  nuisance,  as  a  gate  erected  across  a  highway,  eyerj 
one  may  throw  it  down:  Blackstone,  3  £1.  Com.  7,  says,  if  a  new 
gate  be  created  [erected]  across  the  public  highway,  which  is  a 
common  nuisance,  any  of  the  king's  subjects  passing  that  way 
may  cut  it  down  and  destroy  it. 

The  case  of  James  v.  Hayward,  Cro.  Ch.  184,  is  referred  to  in 
all  those  cases  in  support  of  the  position,  and  it  seems  to  sus- 
tain it.     That  was  an  action  of  trespass  for  breaking  the  plaint- 
iff'»  close,   and   pulling  up  and  cutting  down  a  gate.     The 
defendant  justified,  1)ecause  the   gate  was  placed  across  the 
highway,  and  so  fixed  that  the  king's  subjects  could  not  pass 
without  interruption  by  reason  of  the  said  gate,  and  therefore 
he  cut  it  down.     The  justification  was  sustained,  the  court  hold- 
ing it  was  a  common  nuisance,  which  every  person  had  a  right 
to  abate,  and  for  the  abating  of  which  no  action  would  lie. 
The  language  of  the  court  on  the  second  point  is,  "  that  ad- 
mitting  it  to  be  a  nuisance,  although  the  usual  course  is  to  re- 
dress it  by  indictment,  yet  every  person  may  remove  the  nui- 
sance,  and   the   cutting  of  the  gate  was  therefore   lawful." 
There  was  no  averment  in  that  case  that  the  defendant  was 
specially  aggrieved  by  the  nuisance.     Houghlon  v.  Butler  and 
Q'^ollier,  4  T.  R  364,  seems  to  support  the  same  doctrine;  thai 
was  also  trespass  for  breaking  down  a  gate.     The  defendants 
justified  on  the  ground  of  a  right  of  way  over  the  locus  in  quo; 
and  because  the  gate  was  wrongfully  erected  across  the  said 
way,  they  broke  it  down.    There  was  no  avement  in  that  oaaa 
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tbat  thej  were  specially  aggrieved  by  the  gate.  It  seems  to  be 
safficieDt  to  sbow  that  the  obstruction  was  illegal,  and  that  the 
party  removing'  it,  either  as  one  of  the  community  at  large  in 
the  case  of  a  x^ublic  highway,  or  by  special  grant  in  the  case  of 
a  private  way,  bad  a  right  to  an  unobstructed  passage  there. 
Every  citizen  bas  a  right  to  an  unobstructed  passage  over  the 
navigable  waters  and  public  highways  of  the  state;  and  I  ap- 
prehend he  may  remove  any  obstruction  to  his  passage,  and 
that  it  will  not  be  necessary  for  him  to  aver  in  his  justification 
that  he  was  specially  impeded  by  it.  If  this  be  so,  I  apprehend 
with  the  chancellor  that  this  corporation  can  not  be  liable  to 
an  action  for  the  exercise  of  a  power  which  every  member  of 
the  community  possesses.  But  if  the  true  doctrine  be  that  as- 
flertcd  by  the  complainants'  counsel,  that  no  one  but  a  person 
aggrieved  can  remove  a  public  nuisance,  the  corporation,  whose 
duty  it  is  to  preserve  the  public  streets,  the  docks  and  slips, 
and  the  river  opposite  thereto,  from  being  in  any  manner  ob- 
structed, may  well  be  considered  a  party  aggrieved  by  any  such 
illegal  obstruction. 

If  this  is  a  case  in  which  the  corporation  or  any  other  person 
had  a  right  summarily  to  remove  or  abate  this  obstruction,  then 
the  objection  that  the  appellants  by  this  course  of  proceeding 
may  be  deprived  of  their  property  without  due  process  of  law 
or  trial  by  jury,  has  no  application.  Formal  legal  proceedings 
ftnd  trial  by  jury  are  not  appropriate  to,  and  have  never  been 
used  in  such  cases:  2  Cow.  819,  n.  b;  8  Wend.  85. 

On  the  whole,  I  am  of  opinion  that  the  decree  of  the  chan- 
cellor ought  to  be  affirmed;  but  I  desire  to  be  understood  as 
placing  that  opinion  principally  upon  the  ground  that  the  com- 
plainants have  failed  to  show  a  case  which  entitles  them  to  the 
special  interposition  and  protection  of  a  court  of  equity  accord* 
ing  to  the  well-established  principles  of  that  court. 

AlliEN,  Senator.  It  was  admitted  by  the  counsel  for  the  appel- 
laots  that  the  bounds  of  the  county  of  Albany  extended  to  a 
liDe  drawn  through  the  middle  of  the  main  stream  of  the  Hud- 
son river,  and  consequently  that  the  basin  and  pier  were 
within  the  corporate  limits  of  the  city.  The  appellants  deny, 
however,  that  the  powers  of  the  common  council  over  the  basin 
extend  further  than  to  preserve  and  maintain  good  order 
within  the  bounds  of  the  city,  and,  therefore,  that  the  ordinance 
assuming  that  the  float  or  ark  of  the  appellants  was  a  nuisance, 
and  the  order  to  remove  it  were  contrary  to  the  powers  granted 
to  them  by  their  charter  and  the  statutes  amending  it,  and  was 
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a  proceediDg  not  warranted  by  the  constitution  of  tbe  state. 
By  the  act  of  the  legislature,  sess.  49,  c.  185,  sec.  15,  the  cor- 
poration are  authorized  to  regulate  docks,  wharves,  or  ^ehatever 
may  be  necessary  in  and  about  the  same;  to  abate  or   remoTe 
any  nuisances;  to  regulate  bridges,  wharves,  and  slips;   to  pre- 
vent all  obstructions  in  the  river  near  or  opposite  such  wharves, 
docks,  or  slips;  to  prevent  the  incumbering  of  the  wharves  or 
slips;  to  regulate  the  police  of  the  city;  to  be  comnussioners  of 
highways  in  and  for  the  city;  and  generally  to  make  all   such 
rules,  by-laws,  and  regulations  for  the  order  and  good  g^overn- 
ment  of  the  city,  and  the  commerce  and  trade  thereof,  as  they 
may  deem  expedient,  not  repugnant  to  the  constitution  or  laws 
of  the  state;  and  to  inflict  penalties  for  the  violation  of  any  by- 
law, not  exceeding  twenty-flve  dollars  for  any  one  offense. 
These  are  the  statutory  powers  possessed  by  the  corporation, 
and  under  which  they  are  authorized  to  regulate  the  docks, 
wharves,  and  slips,  to  remove  any  nuisance  from  them,  and  to 
prevent  obstructions  in  them.    By  the  terms  docks,  wharves, 
and  slips,  the  piers,  bulkheads,  and  matters  surrounding  them 
are  meant;  and  the  jurisdiction  of  the  corporation,  therefore, 
for  the  above  purposes  is  extended  over  the  waters  of  the  river 
to  the  center  of  the  same,  and  every  erection  in  or  on  it,  in- 
cluding the  basin  and  pier  docks  alluded  to. 

By  one  of  the  points  made  by  the  appellants,  the  extent  of 
this  jurisdiction  is  denied,  and  it  is  contended  that  the  basin 
forms  a  part  of  the  canal,  and  is  subject  only  to  state  regula- 
tion, and  they  refer  to  tbe  act  of  1823,  c.  Ill,  in  support  of  this 
position.  But  no  part  of  that  act,  or  any  other  act  of  the  leg- 
islature, declares  the  basin  to  be  a  part  of  the  canal;  the  act 
alluded  to  only  directs  the  canal  commissioners  to  charge  tolls 
on  all  canal  boats  entering  the  basin  from  the  canal,  or  which 
shall  leave  the  basin  for  transportation  on  the  canal,  for  its  en- 
tire length,  in  the  same  manner  as  if  it  were  part  of  the  canal. 
If  the  basin  was  a  part  of  the  canal,  why  are  the  words  *'  as  if 
it  were"  used?  Evidently  to  show  that  it  was  not  a  part  of  the 
canal,  but  that  the  regulation  in  the  payment  and  receipt  of 
tolls  should  be  the  same  as  those  on  the  canal.  In  their  grant 
to  the  owners  of  the  pier  lots,  the  legislature  no  doubt  took 
into  consideration  the  advantages  that  would  result  to  the  canal 
boats,  craft,  and  rafts  of  lumber,  in  the  accommodation  of  en- 
tering an  extensive  basin  at  the  termination  of  the  canal  where 
they  could  lie  Becure  from  flood  or  tempest,  instead  of  entering 
the  river  where  they  would  be  exposed  to  both;  and  therefore. 
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as  an  enconragement  to  the  undertaking,  and  without  doing 
any  injustice  to  the  owners  of  the  boats  or  vessels  who  used  the 
baain,  they  granted  certain  privileges,  such  as  the  toll  on  the 
canal  boats,  and  double  wharfage  on  all  vessels  or  other  craft 
navigating  the  Hudson  river  which  entered  the  basin. 

The  appellants  contend  also  that,  by  the  statute,  the  leading 
object  of  the  basin  was  to  facilitate  transhipments  of  produce 
and  merchandise,  and  that  if  the  ark  has  tended  to  effect  this 
object  it  is  no  nuisance.    The  preamble  of  the  act  of  1823  states 
that  the  construction  of  the  basin  would  enable  transhipments 
to  be  made  between  canal  and  river  craft  without  the  cost  and 
delay  of  cartage  and  storage.     In  passing  this  act,  it  is  quite 
clear  to  my  mind  that  the  legislature  could  not  have  had  in 
view  any  such  construction  as  the  float  or  ark,  in  order  that 
transhipments  might  be  facilitated.    By  the  words  of  the  pre- 
amble, it  must  have  been  intended  that  the  transhipments 
alluded  to  were  those  that  would  probably  take  place  between 
the  canal  boats  and  the  vessels  navigating  the  river  employed 
in  carrying  the  produce  of  the  country  to  a  market,  and  in  no 
other  way.     The  word  transhipment,  according  to  Webster 
and  other  lexicographers,  is  the  act  of  transferring  goods  from 
one  ship  to  another.    This  float  or  ark,  however,  is  neither  a  ship 
nor  vessel  capable  of  being  navigated;  neither  is  it  a  canal  boat  or 
a  river  craft,  as  its  immense  size  will  not  permit  it  to  float  out 
of  the  basin  or  pass  through  the  canal,  nor  was  it  intended  for 
any  other  purpose  than  a  store-house,  and  therefore  the  delay 
of  storage  is  not  avoided  by  its  use.     It  did  not  come  through 
the  canal,  and  therefore  paid  no  toll;  neither  did  it  come 
through  the  lock,  and  therefore  has  not  navigated  the  Hudsonf 
river,  and  is  not  subject  to  double  wharfage.     It  is,  in  fact,  an 
erection  not  in  the  contemplation  of  the  statute,  or  of  the  own« 
eis  of  the  pier. 

The  powers  of  the  corporation,  it  appears  to  me,  are  sufficient 
to  authorize  the  removal  of  this  float  or  ark,  if  they  shall  deem 
it  a  nuisance,  and  injurious  to  the  trade  and  commerce  of  the 
city.  One  of  the  specific  powers  granted  to  the  corporation  is 
to  abate  and  remove  any  nuisance  in  any  wharf,  and  to  prevent 
all  obstructions  in  the  river  near  or  opposite  such  wharf.  The 
good  government  of  a  populous  city  requires  that  the  munici- 
pal authority  should  possess  in  certain  cases  summary  jurisdic- 
tion, and  it  appears  to  me  that  the  legislature  intended  by  the 
act  of  1826  to  invest  the  corporation  of  Albany  with  the  neces- 
sary powers  to  remove  an  obstruction  so  formidable  as  the  one 
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alluded  to.     In  addition  to  the  power  to  abate  or  remove    nui* 
sances,  they  are  authorized  to  forfeit  and  seize  all  bread  xnacle 
contrary  to  the  fixed  assize.     How,  it  may  be  asked,  are  they 
to  abate  or  remove  a  nuisance,  or  cause  a  forfeiture  of  bread, 
except  by  a  summary  proceeding  ?    If  it  is  answered  that    tbe 
statute  authorizes  a  •penalty  of  twenty-five  dollars,  I  reply, 
first,  that  the  power  to  inflict  penalties  is  optional,  as  is  the 
power  to  imprison  for  certain  offenses,  either  of  which  may  be 
inflicted  or  neither,  as  they  shall  deem  expedient;  second,  that 
the  remedy  by  penalty  is  incomplete  to  effect  the  object;  as  in 
the  present  case,  if  the  corporation  had  recovered  the  penalty, 
the  evil  would  still  have  remained,  the  pecuniary  advantag'es 
accruing  to  the  appellants  far  exceeding  the  penalty;  and   if 
they  had  repeated  the  action  again  and  again,  the  mischief 
would  not  have  been  removed,  as  the  advantages  to  the  appel- 
lants would  enable  them  to  pay  auy  penalty  the  corporation 
are  authorized  to  exact.     A  power  to  prevent  the  continuance 
of  the  nuisance,  therefore,  by  means  not  to  be  resisted,  appears 
to  be  essentially  necessary,  in  order  to  the  due  administration 
of  justice.     Where  there  are  no  negative  powers  in  a  statute, 
the  court  will  allow  ex  necessitate  a  latitude  of  construction. 
The  construction  must  be  according  to  the  intention,  and  must 
be,  from  the  whole  taken  together.     All  statutes  made  for  the 
public  good  must  be  expounded  iu  such  manner  that  they  may, 
as  far  as  possible,  attain  the  end  of  their  enactment.     It  is  the 
duty  of  judges  to  give  such  construction  as  will  redress  tbe 
mischief  and  advance  the  remedy,  and  to  suppress  all  evasions 
that  may  be  attempted  to  continue  the  mischief.     The  law  will 
.not,  by  any  construction,  advance  a  private  interest  to  the  de- 
struction of  that  of  the  public,  but,  on  the  contrary,  will  advance 
the  public  interest  as  far  as  possible,  though  it  be  to  the  injury 
of  private  interests.      Whenever  a  statute  gives  a  discretionary 
power  to  any  person  to  be  exercised  by  him  upon   his  own 
opinion  of  certain  facts,  it  is  a  sound  rule  of  construction  that 
the  statue  constitutes  him  the  sole  and  exclusive  judge  of  the 
existence  of  those  facts.     It  is  no  answer  that  such  power  may 
be  abused,  for  there  is  no  power  which  is  not  susceptible  of 
abuse:  14  Petersd.  513;  1  Stra.  253;  12  Wheat.  31.     The  con- 
struction I  have  given  the  act  of  182G  is  in  accordance  with  the 
foregoing  precedents,  which  authorizes,  as  I  think,  the  conclu- 
sion I  have  arrived  at,  that  ample  power  was  delegated  by  that 
law  to  remove  the  evil  complained  of. 

If,  however,  I  should  be  wrong  in  the  construction  of  the 
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Btatnte,  I  think  it  can  hardly  be  dispated  that  the  obstruction 
may  be  removed  as  a  common  utiisaDce.     Blackstone  defines  a 
nnisance  to  be  whatever  unlawfully  annoys  or  doth  damage  to 
another,  and  such  nuisance  may  be  abated,  that  is,  taken  away, 
or  removed  by  the  party  aggrieved  thereby,  so  as  he  commit  no 
riot  in  doings  it.     Bums  says  it  seems  to  be  certain  that  any  one 
may  pull  down  or  otherwise  destroy  a  common  nuisance,  for  if 
one  whose  estate  is  or  may  be  prejudiced  by  a  private  nuisance, 
may  justify  the  entering  upon  another's  ground,  and  destroy- 
ing such  a  nuisance,  it  can  not  but  follow  a  fortiori  that  any  one 
may  lawfully  destroy  a  common  nuisance;   and  as  the  law  is 
now  holden,  it  seems  that  in  a  plea  justifying  the  removal  of  a 
nuisance,  a  man  need  not  show  that  he  did  as  little  damage  as 
might  be:    3  Bl.  Com.  5;  3  Burns' Justice,  222.    Is  not  then 
the  float  or  ark  a  common  nuisance  ?    The  ark  is  represented 
by  the  appellants  to  be  one  hundred  and  twenty  feet  in  length, 
and  forty-two  feet  in  width;  they  are  in  possession  as  tenants  of 
only  one  hundred  and  ten  feet  on  the  pier,  in  front  of  which 
the  float  or  ark  is  moored.     It  appears,  then,  that  the  ark  oc- 
cupies ten  feet  more  of  the  waters  in  front  of  the  pier  than 
ivhat  is  owned  by  the  appellants.    It  is  permanently  fixed  at  this 
place  by  piles  driven  into  the  bottom  of  the  liver  or  basin,  to 
ivhich  it  is  fastened.    By  the  diagram  annexed  to  the  answer 
it  is  shown  that  the  float  lies  immediately  in  a  line  with  the 
lock  or  entrance  into  the  basin,  and  must,  therefore,  more  or 
less  obstruct  the  free  nayigation  of  it.     The  act  of  1823  pro- 
vides that  no  wharfage  or  other  charge  shall  be  exacted  from  the 
canal  boats  or  other  craft,  or  rafts  of  lumber  entering  from  the 
canal,  for  lying  alongside  the  pier  or  bridges.     Here  is  a  gen- 
eral permission  for  the  canal  boats  and  rafts  of  lumber  to  lie 
il  the  pier  free  of  expense,  and  to  them,  therefore,  the  float 
which  occupies  permanently  one  hundred  and  twenty  feet  of 
this  pier,  must  be  an  obstruction  of  the  privilege  granted  by 
the  act.     By  the  act  of  1828,  c.  164,  the  corporation  are  au- 
thorized to  excavate  and  deepen  the  basin  in  front  of  any  pier 
lot,  the  expense  to  be  apportioned  among  the  lots,  and  paid  by 
the  owners  or  occupants  thereof.     The  operation  of  excavating, 
however,  is  obstructed  by  this  float,  permanently  fixed  as  it  is 
by  piles  driven  into  the  bottom  of  the  basin.     The  petition  of 
the  owners  and  proprietors  of  the  pier  lots  set  forth  in  the  an- 
swer of  the  respondents  represents  the  float  as  injurious  to 
their  rights  and  property;  and  as  an  improper  use  of  the  basin 
by  the  persons  who  have  placed  the  float  in  it,  and  as  an  im« 
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pediment  to  its  use  by  others.     And  the  respondents  c 
that  the  float  or  ark  is  an  obstruction  to  the  free  navigatioii 
the  basin,  and  that  it  never  \vas  the  intention  in  the  construe— 
tion  of  the  basin  that  this  description  of  hulk  should  be  acooni.— 
modated  within  its  waters.     Here,  it  appears  to  n:e,  is  obstruc- 
tion  enough   to   constitute  a  common  nuisance,  which  does 
unlawfully  annoy,  or  doth  damage:  1.  To  those  entering  the 
basin;  2.  To  the  boats  and  rafts  of  lumber  entering  the  basin 
through  the  canal;  3.  To  the  corporation,  in  preventing  the 
excavation  of  the  basin;  4.  To  the  owners  and  proprietors  of 
the  pier  lots,  as  injurious  to  their  rights  and  property;  and,  5. 
To  the  respondents,  and  the  public  generally,  in  preventing  the 
free  navigation  of   the  basin,  and    as  otherwise  injuring  the 
trade  and  commerce  of  the  city. 

If  the  principles  contended  for  by  the  appellants  be  correct^ 
however,  and  they  can  not  be  obstructed  in  the  free  use  of  any 
means  to  facilitate  business  within  the  basin  which  are  not  ex- 
pressly prohibited  by  legislative  enactments,  then  if  the  ark  was 
moored  in  any  other  part  of  the  basin  so  as  to  obstruct  its  navi- 
gation in  a  much  greater  degree  than  it  now  does,  or  if  a  num* 
ber  more  of  these  floats  were  erected,  and  thus  a  large  portion 
of  the  basin  obstructed,  there  would  be  no  remedy,  as  the  build* 
iiig  and  mooring  of  such  a  structure  is  not  prohibited,  in  so 
many  words,  by  the  statute.  That  this  doctrine  is  clearly  un- 
tenable is  evident  from  the  following  authorities.  The  case  in 
1  Dall.  150,  is  directly  in  point,  and  involves  similar  principles 
to  that  under  consideration.  It  was  a  nuisance  in  erecting  a 
wharf  on  the  public  property,  and  the  case  before  us  is  the  erec- 
tion of  a  float  or  ark  on  the  property  of  the  public,  or  property 
under  the  jurisdiction  of  the  public  authorities.  The  defendant 
offered  to  show,  as  in  the  present  case  it  was  insisted,  that  tlie 
erection  had  been  beneficial  to  the  public,  and  therefore  not  to 
be  regarded  as  a  nuisance.  The  court  held,  however,  that  the 
evidence  was  inadmissible  for  two  reasons:  1.  Because  it  would 
only  amount  to  matter  of  opinion,  whereas  it  is  on  facts  the 
court  must  proceed,  and  the  necessary  facts  are  already  in 
proof.  2.  Because  it  would  be  no  justification,  for  on  the  same 
principle  that  the  defendant  might  carry  out  his  wharf  twelve 
feet  he  could  justify  the  extending  it  further,  or  any  other  man 
migb  t  claim  a  right  to  a  similar  intrusion.  Suppose,  for  instance, 
a  street  were  sixtj*  feet  wide,  twelve  feet  might  be  taken  off  it 
without  domg  any  material  injury  to  the  public  property,  or  cre- 
ating any  great  obstruction  to  passengers;  yet  surely  this  wiU 
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not  justify  any  man's  building  upon  and  assuming  the  property 
of  the  twelve  feet  that  could  be  thus  spared.     The  Queen  y. 
Leof^,  6  Mod.  145,  is  also  a  case  in  point.     The  nuisance  com- 
plained of  was»  that  the  defendant  had  brought  a  large  ship  of 
three  hundred  tons  into  a  dock,  which  was  a  common  dock  for 
the  accommodation  of  small  vessels.     It  was  excepted  by  the 
defendant  that  it  is  inconsistent  to  say  that  a  place  is  a  common 
dock,  and  that  it  is  a  nuisance  for  a  large  ship  to  come  there, 
for  a  common  dock,  in  its  nature,  is  free  for  all  ships.    But  the 
court  held  that  there  might  be  a  common  dock  for  small  ships, 
as  well  as  a  common  pack  and  horse  way,  and  if  a  man  with  a 
cart  use  such  way,  so  as  to  plow  it  and  render  it  less  convenient 
for  riders,  will  not  that  be  a  nuisance  ?    The  principles  upon 
which  these  cases  were  decided  will  apply  with  peculiar  force 
to  the  one  under  consideration;  for,  as  in  the  one  case,  if  twelve 
feet  may  be  obstructed  by  one  man,  so  may  it  be  done  by  an- 
other, and   if  the  appellants  may  occupy  permanently  one 
Lnndred  and  twenty  by  forty-two  feet  in  the  basin,  so  may 
another  do  it;    and  in  the  other  case,  if  one  may  float  or 
place  a  hulk  or  vessel  in  a  dock  intended  and  constructed 
for  the  accommodation  of    small  vessels,   so    may    another; 
find  in  like   manner  if  the  appellants  may  occupy  the  basin, 
which   was   intended  for  the  accommodation  of  canal  boats 
and  river  craft,  with  this  immense  float,  so  may  others  also, 
and  there  is  no  point  at  which  the  evil  could  be  arrested,  until 
it  destroyed  the  accommodation  afforded  b}'  the  basin  alto- 
gether.    The  case  of  Charleiston  Bridge  v.  Warren  Bridge^  6  Pick. 
398,  may  also  be  referred  to,  as  bearing  upon  the  subject.    This 
^aa  a  bill  praying  an  injunction  to  restrict  the  defendants  from 
erecting  a  bridge  in  the  immediate  vicinity  of  that  of  the  plaint- 
^-    Chief  Justice  Parker  observed,  without  doubt  this  is  such 
a  case  as  the  legislature  contemplated,  for  the  remedy  is  incom- 
plete.   Nothing  short  of  an  absolute  prevention  of  the  evil  is 
a  competent  remedy,   and  a  court  of  common  law  is  incom- 
Vetent  to  afford  this;  an  injunction  was  accordingly  granted. 
Ill  the  present  case  also  nothing  short  of  an  absolute  removal 
of  the  evil  is  a  competent  remedy,  and  an  application  to  a  court 
of  law,  to  enforce  the  penalty  authorized  in  ordinary  cases,  will 
not  cure  the  evil. 

It  was  further  insisted  by  the  appellants  that  the  ordinance 
of  the  corporation  was  unwarranted  by  the  constitution  of  the 
Btate,  and  by  the  statutes  which  confer  and  define  the  powers 
of  the  common  council.     I  have  attempted  to  show  that  the 
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corporation  had  the  authority,  by  the  statute  of  1826,  as  a  polico 
regulation,  to  pass  and  enforce  the  ordinance  conplained  of, 
and  1  will  only  refer  to  the  cases,  7  Cow.  585,  588,  and  5  Id. 
538,  where  an  ordinance  of  the  corporation  of  New  York  is  de- 
cided a  constitutional  act,  and  where  it  was  held  by  the  supreme 
court  that  the  act  of  the  legislature  under  which  it  passed  is  not 
unconstitutional,  either  as  impairing  the  obligation  of  contracts 
or  taking  private  property  for  publio  use  without  compensation, 
but  stands  on  the  ground  of  being  an  authority  to  make  police 
regulations  in  respect  to  nuisances.  See,  also.  Barker  y.  Jack~ 
son,  1  Paine,  559,  and  Lindsay  v.  Commissioners^  2  Bay,  38. 

My  opinion,  however,  is  grounded  upon  the  authority  del* 
gated  to  the  common  council  of  the  city  of  Albany  by  the  acts  of 
the  legislature,  where,  as  1  think,  the  power  is  expressly  given 
to  correct  the  evil  complained  of,  as  a  police  regulation  to  abate 
a  common  nuisance,  or  as  commissioners  of  highways  to  remove 
an  obstruction. 

I  am  of  opinion,  therefore,  that  the  decree  of  the  chanoeUor 
ought  to  be  affirmed. 

Edmonds,  Senator.  Several  questions  are  presented  for  our 
consideration  in  this  case.  Some  are  of  a  character  that  do  not 
necessarily  involve  the  merits  of  this  controversy,  and  their  de- 
cision would  lead  more  to  the  continuance  of  unprofitable  litiga* 
tion  than  to  that  of  speedy  adjustment  of  the  rights  of  the 
parties,  which  ought  to  be  the  aim  of  courts  of  justice.  The 
main  question  relates  to  the  rights  and  powers  of  the  respond- 
ents as  a  corporation,  and  if  the  conclusion  to  which  I  have 
arrived  upon  that  point  is  correct,  it  would  be  a  useless  expen- 
diture of  time  to  examine  the  other  questions  to  which  I  have 
already  alluded. 

The  vessel  erected  by  the  appellants  in  the  Albany  basin  is 
not  intended  for  the  purposes  of  navigation  on  the  river  or  the 
the  canal,  but  is  in  fact  a  floating  store-house,  calculated  to 
remain  stationary  in  the  basin.  This  constitutes  its  entire 
utility,  if  not  its  greatest  value  to  the  appellants.  Its  continu- 
ance will  give  to  them  the  exclusive  use  of  so  much  of  the  basin 
as  is  occupied  by  it,  and  their  right  to  this  use  we  are  called  upon 
to  determine.  The  appellants  do  not  set  up  any  right  peculiar 
to  themselves  and  denied  to  other  citizens.  The  privilege  they 
claim,  they  admit,  belongs  to  every  owner  or  lessee  of  pier  lots, 
and  every  navigator  of  the  Hudson  river.  They  do  not  pretend 
to  any  grant  of  this  right  to  themselves,  or  to  have  paid  anj 
adequate  compensation  for  the  great  benefits  they  may  derive 
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IiotQ  its  exercise;  they  claim  it  solely  in  their  character  of  lessees 
EDil   DaTigators.     They  do  not  admit  that  they  are  limited  in 
tVieir  priTilege  to  the  space  now  covered  by  their  erection;  two, 
three,  or  fonr  times  that  space  may  as  well  be  occupied  by 
Ibem,  and  that  occupation  be  as  well  defended  under  their 
present  claim.     If  the  claim  is  well  founded,  I  can  discover 
nothing*  to  restrain  these  appellants,  or  any  other  owners  or 
lessees  of  pier  lots  and  navigators  of  the  river,  from  so  increas- 
ing these  floating  store-houses,  both  in  size  and  number,  as  to 
cover  the  entire  face  of  the  basin,  and  wholly  interrupt  any 
passage  upon  its  waters.     I  can  have  no  hesitation  in  saying 
that  sach  a  use  of  the  basin  was  never  intended. 

The  statute  which  authorized  the  construction  of  the  basin, 
laws  of  1823,  p.  128,  c.  Ill,  clearly  defines  its  object  and  its  use. 
Section  one  speaks  of  a  basin  for  the  accommodation  of  canal 
boats,  vessels,  and  other  craft  and  rafts  of  lumber.  -  Section 
four  directs  the  erection  of  bridges,  with  a  draw  in  such  man- 
ner that  vessels  and  boats  can  at  all  times  pass  through  the 
same  with  convenience  and  dispatch.     Section  five  authorizes 
the  grant  of  land  to  the  company,  with  the  reservation  that  no 
wharfage  or  other  charge  shall  be  exacted  from  the  canal  boats 
or  other  craft  or  rafts  of  lumber  entering  from  the  canal,  and 
using  the  waters  of  said  basin,  or  passing  through  the  same  into 
or  from  the  Hudson  river,  or  for  lying  alongside  the  said  pier 
or  bridges.     Section  six  authorizes  the  collection  of  certain  rates 
of  wharfage  from  all  vessels,  boats,  or  other  craft  navigating 
the  Hudson  river  and  entering  into  the  said  basin.     Section 
lune  directs  the  construction  of  a  sloop  lock,  and  authorizes  the 
collection  of  tolls  from  all  canal  boats,  craft,  and  lumber  which 
shall  enter  into  the  basin  from  the  canal,  or  which  shall  leave 
the  basin  for  transportation  on  the  canal,  computing  the  entire 
length  of  the  said  basin  in  the  same  manner  as  if  it  were  a  part 
of  the  canal.     These  provisions  indicate  plainly  that  a  free 
Davigation  of  the  basin  was  intended  as  well  by  the  legislature 
Bs  by  the  company — a  navigation  which,  in  the  language  of  the 
preamble  to  that  act,  "  would  be  not  only  extremely  beneficial 
to  the  trade  of  said  city,  but  a  great  accommodation  to  all  per- 
sons carrying  produce  or  merchandise  to  and  from  the  city." 
It  is  true  that  that  preamble  supposes  these  benefits  would  re- 
sult from  the  fact  that  the  basin  ''  would  enable  transhipments 
to  be  made  between  canal  and  river  craft,  without  the  cost  and 
delay  of  cartage  and  storage."    But  how  are  these  advantages 
in  transhipment  to  be  obtained  ?    By  practices  which  might 
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nltimaiely  cover  the  basin  with  floating  store-hoases,  so   that 
?anal  and   river  craft  could  not  navigate  its  waters?     Or  bj 
any  device  which,  while  it  would  produce  the  saving'  of  the  coet 
%nd  delay  of  cartage  and  storage,  would  cause  a  i^ermanent  ob- 
Btruction  to  the  free  navigation  of  all  parts  of  the  basiu  ?     It  is 
contended  by  the  appellants  that  the  latter  is  the  true  meaning 
of  the  preamble,  and  that  their  erection  is  within  the  intention 
of  the  statute,  as  derived  from  this  construction  of  the  pream- 
ble, inasmuch  as  it  is  peculiarly  adapted  to  facilitate  tranship- 
ments, and  reduce  their  cost  and  delay.     Conceding-  this  to  be 
a  correct  view  of  the  preamble,  it  would  be  sufficient  to  say  that 
it  is  a  well-established  principle,  that  a  preamble  can  ne^er  be 
of  any  binding  force  in  construing  a  statute  in  a  manner  hostile 
to  the  clear  and  obvious  meaning  of  its  subsequent  enactments. 
But  were  the  rule  otherwise,  I  could  not  acknowledge  the  cor- 
rectness* of  the  appellants'  construction  of  that  preamble;  for  it 
must  be  borne  iu  mind  that  the  trade  of  the  whole  city,  not  of 
any  particular  individual,  is  to  be  benefited  by  the  basin,  and 
that  all  persons  carrying  produce  or  merchandise,  are   to  be 
greatly  accommodated  by  it. 

The  object  of  the  statute,  then,  is  to  produce  the  greatest 
amount  of  public  good;   and  this,  I  apprehend,  can   not  be 
effected  by  granting  to  the  appellants  the  exclusive  right  of 
permanently  occupying  a  part  of  the  basin,  or  by  sanctioning  a 
practice  which  might  ultimately  cover  its  whole  waters  with 
floating  store-houses,  to  the  exclusion  of  vessels  navigating  the 
canals  and  the  river,  but  can  be  best  produced  by  that  course 
which  the  wisdom  of  the  legislature  has  provided,  to  wit,  as  free 
a  navigation  of  the  waters  in  the  basin  as  is  already  secured  to 
our  citizens  in  the  river  and  on  the  canal.     If  erections  like 
that  now  in  question  had  been  contemplated  by  the  act  of  1823, 
it  must  have  been  as  obvious  to  the  legislature  then  as  it  is  to 
this  court  now,  that  the  absence  of  any  provision  limiting  them 
as  to  size  and  number  might,  and  indeed  would,  result  in  con- 
verting the  basin  into  a  collection  of  floating  store-houses,  to 
the  exclusion  of  free  navigation  on  its  waters.     It  would,  in 
that  event,  be  veiy  natural  to  inquire  why  the  act  should  speak 
of  a  basin  for  the  accommodation  of  canal  boats;  why  provide 
for  a  free  passage  for  boats  through  the  bridges;  why  forbid 
wharfage  upon  boats  passing  through  the  basin ;  why  construct 
a  sloop  lock;  and,  above  all,  why  direct  the  collection  of  tolls 
in  the  same  manner  as  if  it  were  a  part  of  the  canal.     It  is  ob- 
vious, then,  that  the  use  which  the  appellants  are  making  of 
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the  basin  in  the  instaDce  now  under  consideration,  is  in  viola- 
tion of  the  law  which  directed  its  construction,  is  not  warranted 
by  their  rights  as  lessees  of  pier  lots,  or  as  navigators  of  the 
Hudson  river,  and  is  without  color  of  lawful  authority. 

But  have  the  respondents  the  power  to  redress  the  evil  or 
punish  the  appellants  for  their  usurpation  ?  This  is  the  most 
important  question  in  the  case,  and  demands  our  consideration, 
not  merely  because  the  appellants  seem  to  have  rested  their, 
claim  less  upon  the  strength  of  their  own  right  than  upon  the 
weakness  of  the  respondents'  power,  but  also  because  our  de- 
cision may  materially  affect  those  chartered  rights  which  have 
been  conferred  upon  the  city  of  Albany  and  other  corporations 
of  a  similar  character,  for  the  advancement  of  the  public  good. 
In  support  of  the  power  exercised  by  the  respondents  in  the 
case  before  us,  we  have  been  referred,  first,  to  their  act  of  in- 
corporation and  the  powers  therein  specifically  granted;  and 
second,  to  their  right  at  common  law  as  a  corporation  to  abate 
and  remove  all  nuisances  within  their  jurisdiction.  The  orig- 
inal charter  of  the  city  of  Albany,  granted  by  the  royal  govern- 
ment in  July,  168G,  and  under  which,  and  the  several  acta 
amending  it,  its  municipal  authority  was  exercised  until  1813, 
extended  the  bounds  of  the  city  into  the  river  no  farther  than 
low-water  mark.  In  1813  a  new  charter  was  granted,  2  B.  L. 
461,  and  in  1826  the  charter  was  renewed  by  the  legislature, 
and  the  various  laws  relating  to  the  city  were  combined  into 
one  act:  Laws  of  1826,  sess.  49,  c.  185,  p.  184.  By  these  stat- 
utes, the  bounds  of  the  city  were  extended  to  the  middle  of  the 
river:  2  B.  L.  of  1813,  462;  3  B.  S.  6,  sec.  16,  17;  Id.  123,  sec. 
2;  and  thus  included  within  its  limits  the  place  wher6  the  float 
of  the  appellants  was  stationed. 

This  fact  being  undisputed,  the  respondents  claim  that  the 
fifteenth  section  of  the  act  of  1826,  gives  them  power  to  direct 
its  removal  and  destruction. 

1.  Because  they  are  authorized  to  establish  and  regulate 
docks,  wharves,  or  whatever  may  be  necessary  in  and  about 
the  same.  By  the  original  charter  of  1686,  sec.  4,  the  unappro- 
priated land  lying  within  the  limits  of  the  city,  and  extending  to 
low-water  mark,  and  all  the  profits,  benefits,  and  advantages  that 
might  arise  from  anchorage  or  wharfage  in  the  harbor,  port,  or 
wharf  of  the  city,  were  granted  to  the  respondents.  By  the  act 
of  1823,  relative  to  the  construction  of  the  basin,  the  erection 
of  wharves  on  the  outer  side  of  the  x^ier  was  evidently  con- 
templated; for  the  proprietors  of  the  pier  are  empowered  to 
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charge  wlmrfage  ou  all  vessels  lying  in  the  Hadson  river  at  tbe 
said  pier  or  mole  on  the  east  side  thereof,  and  forbid  den  to 
charge  wharfage  on  canal  boats  Ijing  ou  the  west  side.      It  is 
evident,  then,  that  at  the  passage  of  the  law  of  1826,  it  inras 
known  that  there  were  wharves  and  docks  on  both  sides  of   the 
basin,  and  we  are  not  at  liberty  to  say  that  that  act  related,  to 
those  only  on  one  side.     All  docks  and  wharves  in  the   citr 
were  included  within  the  provisions  of  the  fifteenth  section,  to 
which  I  have  already  adverted,  and  the  power  of  the  respond- 
ents was  as  great  in  regard  to  one  as  the  other.     That  po'wer 
was  to  regulate  not  only  the  wharf,  the  perpendicular  bank  for 
lading  vessels,  but  the  dock,  the  place  in  which  the  vessels  en- 
tered also,  aud  all  things  necessary  in  and  about  the  same. 
The  act  of  1823  provided  that  the  basin  should  be  so  kept  open 
that  canal  boats,  etc.,  might  enter  from   the  canal,  use  tfae 
waters  or  docks  of  the  basin,  and  lie  alongside  the  bridges  or 
wharves  of  the  pier  without  charge;  and  if  the  float  of  the  ap- 
pellants in  any  manner  interfered  with  or  obstructed  this  free 
use  of  such  docks  and  wharves,  it  was  highly  necessary  and 
proper  that  the  respondents  should  so  exercise  their  power  of 
regulatiug  as  to  prevent  such  interference  and  remove  such  ob- 
struction. 

2.  Because  the  respondents  are  authorized  to  abate  or  remove 
any  nuisances  in  any  street  or  wharf,  or  on  the  lot  or  inclosure 
of  any  person.  I  will  not  now  stop  to  inquire  whether  the  float 
of  the  appellants  is  a  uuisance  or  not;  if  it  was  conceded  to  be 
such,  it  would  not  give  to  the  respondents  jurisdiction  under  this 
clause  of  their  charter.  The  basin,  or  water  in  which  this  float 
rests,  does  not  come  within  the  description  of  places  mentioned 
here,  and  a  nuisance  within  its  borders  can  not,  I  apprehend,  be 
removed  under  this  part  of  their  charter. 

3.  Because  they  are  authorized  to  make  rules,  by-laws,  and 
regulations  for  the  good  order  and  government  of  the  city,  and 
the  commerce  and  trade  thereof.  It  has  already  appeared  that 
the  object  of  the  legislature  in  authorizing  the  construction  of 
the  basin  was,  that  it  might  be  extremely  beneficial  to  the  trade 
of  the  city.  The  mere  construction  of  the  basin  was  not  of 
itself  sufficient  to  effect  that  object;  it  was  necessary  that  a 
proper  use  of  it  should  be  produced  and  continued,  and  the 
power  to  protect  such  a  use  of  it  must  rest  somewhere.  It  was 
not  deposited  with  the  canal  commissioners,  for  their  duty  in 
regard  to  the  basin  is  special  in  its  character,  clearly  defined^ 
and  does  not  include  the  requisite  authority  in  this  respect. 


Dec.  1832.3        Habt  v.  Matob  op  Albany.  191 

Nor  was  it  giyen  to  the  proprietors  of  the  pier;  their  rights  and 
interests  are  also  clearly  marked  out  and  exclude  this  power; 
and  it  is  manifest  to  me  that  it  was  intended  by  the  legislature 
that  it  should  be  deposited  with  the  respondents.  They  were 
the  representatives  and  the  servants  of  that  people,  for  the 
benefit  of  whose  trade  the  basin  was  to  be  constructed;  they 
had  in  1823  the  same  power  to  make  rules  for  the  good  order 
and  government  of  the  trade  and  commerce  of  the  city,  which 
existed  wheu  they  passed  the  ordinance  in  question.  The  leg- 
islature had  extended  their  limits  so  as  to  include  the  land 
covered  by  the  waters  of  the  basin,  and  confirmed  their  juris- 
diction over  the  trade  for  the  advancement  of  which  it  had  been 
constmcted.  I  am  therefore  of  opinion  that  it  was  the  right 
and  the  duty  of  the  repondents  to  guard  against  such  a  use  of 
the  basin  as  should  be  injurious  to  the  trade  and  commerce  of 
the  city,  and  that  two  several  parts  of  their  charter  required 
their  interference  with  the  erection  of  the  appellants. 

But  how  vras  their  power  in  the  premises  to  be  enforced  ? 
Their  charter  gave  them  the  right  to  impose  fines  and  inflict 
imprisonment  upon  violators  of  their  regulations.     This,  it  is 
arezred,  was  not  sufficient  in  this  instance  to  enforce  an  ob- 
Bervance  of  those  regulations,  and  the  respondents  contend 
that  they  had  a  right  to  resort  to  such  means  as  were  necessary 
to  render  their  corporate  powers  effectual.     I  can  not  acknowl- 
edge the  justice  of  this  claim;  it  is  fraught  with  great  danger 
to  the  citizen,  and  is  at  war  with  the  spirit  of  all  our  institu- 
tions; if  allowed  in  this  instance,  it  will  be  impossible  to  fix 
any  limits  to  its  usurpations.    The  common  council  of  1831 
inight  be  content  with  believing  that  a  destruction  of  a  part 
only  of  a  transgressor's  property  would  be  sufficient  to  produce 
obedience  to  their  laws.     Their  successors  may,  however,  think 
that  an  amerciament  of  all  his  property  would  alone  be  ade- 
quate to  that  purpose,  while  others  may  persuade  themselves 
tbat  perpetual  imprisonment  and  the  loss  of  life  itself  could 
alone  produce  the  desired  result.     Life,  liberty,  and  property 
are  not  thus  to  be  hazarded  at  the  will  of  a  tribunal  which  was 
intended  to  be  local  in  its  jurisdiction  and  limited  in  its  author- 
ity.   It   is  the  constant  tendency  of  power    to    increase  its 
^rength,  and  it  becomes  courts  of  justice  to  guard  against  its 
encroachments,  however  specious  the  pretext,  or  however  strong 
tlie  necessity  for  its  exercise.     The  current  of  authorities  is 
also  against  this  claim.     The  only  cases  cited  by  the  counsel  for 
the  r  spondents  in  support  of  their  position  were  Pierce  v.  Hop' 
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per,  1  Stra.  249,  and  14  Petered.  Abr.,  N.  T.  ed.  515.    The  foroaer 
is  merely  the  language  of  counsel,  and  no  authority;  the  lat'ter* 
is  a  note  by  the  editor  that ''  where  an  act  of  parliament  enacs^ts 
any  matter  or  thing,  it  tacitly  gives  the  right  of  carrying  it  into 
effect  by  all  legal  means;  and  therefore,  though  the  words  U8e<l 
are  not  express  as  to  all  matters  necessary  for  the  purpose,  tlie 
court  will  so  construe  the  statute  that  its  object  will  be  attained. " 
Even  if  this  language  was  sufficient  to  sustain  the  position  of 
the  counsel  (which  I  will  not  allow),  its  tenor  and  extent  will 
be  best  ascertained  by  a  reference  to  the  cases  cited  by  the  ed- 
itor in  support  of   his  doctrine.     The  first  case  is  Regina  ▼. 
SimpHon,  10  Mod.  248,  which  was  a  conviction  before  a  magis- 
trate for  deer-stealing  upon  the  statute  3  and  4  Wm.  and  Maxy, 
c.  10.     No  way  of  proceeding  by  the  magistrate  was  provided 
by  the  act,  and  Parker,  G.  J.,  ruled  that  it  was  more  agreeable 
to  the  common  law  that  the  delinquent  should  be  summoned 
than  arrested  on  a  warrant.     The  other  case  is  Bex  v.  StevenUm 
and  oihers,  2  East,  362,  where  the  question  was  stated  by  Grose, 
J.,  who  delivered  the  opinion  of  the  court,  to  be  whether  the 
statute,  26  Geo.  III.,  c.  77,  sec.  13,  extends  to  proceedings  be- 
fore the  commissioners  of  excise  and  justices  of  the  peace;  not 
whether  they  fall  within  the  legal  definition  of  a  court,  but 
whether  the  legislature  in  this  clause  meant  to  comprehend 
them.     To  show  that  they  were  not  meant  to  be  comprehended, 
it  was  said  by  him  to  be  a  circumstance  of  some  weight,  that  in 
no  act  which  was  produced  by  the  defendant  were  they  so  de- 
scribed; and  upon  looking  through  the  several  acts,  it  was  dear 
they  were  intended  not  to  be  comprehended. 

These  cases  do  not,  it  is  apparent,  warrant  the  construction 
which  the  respondents'  counsel  have  put  upon  the  language  in 
Fetersdorff,  and  do  not  sustain  the  position  they  have  assumed. 
On  the  other  hand  there  are  many  cases  which  clearly  establish  . 
the  contrary.  In  the  case  of  Kirk  v.  NdwUl^  1  T,  R.  118,  the 
defendants  justified  under  a  by-law  of  a  corporation  which  was 
authorized  by  its  charter  to  ordain  certain  by-laws,  and  to  im- 
pose such  reasonable  pains,  punishments,  and  penalties  by 
fine  and  amerciament,  or  by  either  of  them,  upon  all  those 
which  they  should  find  offending  contrary  to  those  laws,  as  to 
them  should  seem  meet,  and  the  same  fines  and  amerciaments 
to  levy  nnd  receive  to  the  use  of  the  said  corporation.  The  act 
for  which  the  defendants  were  prosecuted  was  the  seizure  of 
some  property  manufactured  contrary  to  such  by-law,  and 
which  seizure  was  authorized  by  the  by-law.     Lord  Mansfield 
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fiaid  that  snch  a  corporation,  with  a  power  of  making  by-laws, 
can  not  make  any  such  law  to  incur  a  forfeiture.     No  Buch 
eitiaordinaiy  power  of  making  bj-laws  to  incur  a  forfeiture 
appearing  upon  the  plea,  it  was  impossible  for  the  court  to  say 
that  this  by-law  could  be  supported  by  the  act;  and  BuUer,  J., 
is  still  more  explicit.     His  language  is  that  the  act  prescribed 
in  what  terms  by-laws  should  be  enforced,  namely,  by  fine  and 
amerciament;  therefore  the  corporation  was  precluded  by  the 
act  from  inflicting  any  other  punishment.    In  the  case  of  The 
Mayor  etc.  qf  New  York  ▼.  Ordrenan,  12  Johns.  122,  the  ques- 
tion arose  upon  the  validity  of   a   by-law  which  imposed  a 
penalty  of  one  hundred  and  twenty-five  dollars  for  every  hun- 
dred-weight of  gunpowder  that  should  be  kept  contrary  to  its 
provisions.     The  charter  of  New  York  empowered  its  common 
council  to  pass  ordinances  for  regulating  the  keeping,  carting, 
conveying,  or  transporting  of  gunpowder,  and  to  impose  penal- 
ties for  the  non-observance  of  the  same,  not  exceeding  two 
hundred  and  fifty  dollars,  etc.     The  supreme  court  declared 
the  ordinance  void,  because  the  charter  had  clearly  manifested 
an  intention  that  no  more  than  that  sum  should  be  exacted  as 
a  penalty  for  any  one  offense,  or  for  the  violation  of  the  by- 
laws in  any  one  transaction;   and  Spencer,  J.,  remarks  that 
should  a  difierent  construction  prevail,  the  limitation  in  amount 
of  the  penalty  would  be  nugatory,  and  the  by-law  was  a  plain 
and  manifest  excess  of  power  in  inflicting  a  penalty  and  apply- 
ing it,  not  to  the  offense  itself,  but  to  the  quantity  of  the  offense, 
tbus  transcending  the  limitation  of  the  penalty  fixed  by  the 
logislatore.    The  cases  of  Dunham  and  Danieh  v.  Trustees  of 
Bochester,  5  Cow.  462;  and  Siuyvesani  v.  Mayor  etc.  of  New 
York^  7  Id.  688,  are  to  the  same  point;   in  the  latter  of  which 
cases  the  court  say  that  to  be  a  corporation  is  a  franchise,  and 
all  our  aggregate  corporations  enjoy  the  prerogatives  of  govern- 
ment to  a  prescribed  extent.     Among  these  is  the  power  to  pass 
by-laws  upon  certain  subjects.     They  can  not  transcend  the 
powers  conferred  on  them  by  statute;  this  is  their  constitution; 
every  act  beyond  the  constitution  is  void,  and  may  be  declared 
BO  by  our  courts  of  justice,  whether  it  emanate  from  a  general 
or  local  legislature.     Hence,  these  respondents  had  no  power 
in  their  charter  to  ordain  a  forfeiture  of  the  float,  or  to  enforce 
their  by-laws  by  other  means  than  fine  and  imprisonment.     I 
have  arrived,  then,  at  the  conclusion  that  the  respondents  were 
within  the  scope  of  their  jurisdiction  when  they  legislated  in 
regard  to  the  float  of  the  appellants,  but  that  they  exceeded  the 
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powers  delegated  to  them  by  their  charter  in  ihe  manner   in 
which  they  attempted  to  exercise  their  rights.     If  this 
stopped  here,  there  would  be  no  hesitation  in  awarding 
judgment,  because  of  the  latter  defect  against  the  respondents. 
But  it  is  contended  that  the  float  is  a  nuisance,  and  that  tlie 
corporation  had  a  right,  as  a  person  in  law,  to  abate  and  reokove 
it.     It  was  not  denied  on  the  argument  that  the  respondents, 
as  a  ''  person  in  a  political  capacity  created  by  the  law,"  had 
equal  right  with  natural  persons  to  abate  nuisances;  but  it 
averred,  on  the  part  of  the  appellants,  that  the  float  was  not  a 
common  nuisance,  and  that,  if  it  was,  the  respondents  were  not 
prejudiced  by  it  in  their  corporate  character,  and  therefore 
could  not  abate  it.     Is  it  a  nuisance  of  so  common  or  public  a 
nature  as  to  justify  its  dejection  ?    A  common  nuisance  is  that 
which  worketh  hurt,  inconvenience,  or  damage  to  all  the  kingf's 
subjects,  and  not  merely  to  some  particular  person :  3  Bl.  Com. 
6,  216;  4  Id.  167;  or  that  which  is  to  the  common  nuisance  of 
all  passing  by:  Yin.  Abr., tit.  Nuisance,  A.;  1  Hawk.  b.  1,  c.  75, 
sees.  1,  4;   12  Petersd.  Abr.  792,  in  noiis;   3  Bums  Jus.  221. 
Thus  it  was  held  to  be  a  common  nuisance  for  a  ship  of  three 
hundred  tons  to  come  into  Billingsgate  dock,  to  which  all  small 
ships  coming  with  provisions  to  the  markets  of  London  might 
come,  but  that  no  great  ship  ought  or  used  to  come  there: 
Queen  v.  Leech,  6  Mod.  145.     So  of  a  gate  placed  on  the  high- 
way and  so  fixed  that  the  king's  subjects  could  not  pass  with- 
out interruption:  James  v.  Hayward,  Gro.  Gh.  184    So  to  divert 
part  of  a  public  navigable    river,   whereby   its    current  was 
weakened  and  made  unable  to  carry  vessels  of  the  same  burden 
it  could  before:  King  v.  Mansfield^  Noy.  103;  or  laying  timber 
in  a  public  river,  although  the  soil  on  which  it  is  laid  belong  to 
the  party,  provided  it  obstructs  the  necessazy  intercourse:  3 
Bac.  Abr.  686;  Stra.  1247;  1  Hawk.  363,  n.  1.     So  it  was  held 
to  be  a  nuisance  for  a  wagoner  to  keep  one  or  more  wagons 
constantly  before  his  storehouse  in  the  public  street,  although 
there  was  sufScient  room  for  two  carriages  to  pass  abreast  on 
the  opposite  side  of  the  street:  King  v.  Russel,  6  East,  427;  or  for 
a  stage  coachman  to  stand  with  his  coach  in  a  particular  part  of 
the  street  for  an  unreasonable  length  of  time  waiting  for  pas- 
sengers: Rex  V.  Cross,  3  Camp.  224;  or  for  a  man  to  erect  b 
wharf  on  the  public  property,  although  its  erection  might  bfl 
beneficial,  and  sufficient  room  be  left  for  a  free  passage  in  tbi 
river:  Resj)ub.  v.  Caldwell,  1  Dall.  150.     There  can  not,  theit, 
be  any  doubt  that  the  float  of  the  appellants,  permanently  kh 
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cftted  as  it  is  in  the  basin,  iivhicli  was  constructed  for  public 
porposes,  and  to  which  the  appellants  have  no  right  further 
than  any  other  citizen  navigating  its  waters,  is  a  common  nui- 
sance. Its  character  is  not  altered  by  their  not  having,  as  in  6 
£ast,  occupied  the  whole  basin,  nor  bj  benefiting  a  portion  of 
the  public,  as  in  1  Dallas,  of  by  owning  the  adjacent  pier  lots, 
as  in  Strange.  It  is  sufficient  to  know  that  they  have  without 
right  appropriated  to  their  own  use  a  portion  of  that  which  was 
designed  for  the  benefit  of  all;  that  they  have  obstructed  the 
free  navigation  of  this  public  basin,  which  was  the  primary  ob- 
ject of  its  construction,  and  have  adopted  a  practice  which,  if 
sanctioned,  would  result  in  the  entire  destruction  of  public  and 
common  benefits. 

llor  do  I  entertain  any  doubt  that  the  respondents,  as  a  cor« 
porate  body,  had  a  right  to  abate  the  nuisance.     Any  person 
may  abate  a  common  nuisance.     Such  I  understand  to  be  the 
language  of   the  cases:  See  2  Salk.   468;  2   Boll.    31;  Yin. 
ibr.,  tit  Nuisance,  T.,  sec.  3,  W.,  sec.  4;  Cro.  Car.  184;  3 
Burns'  Justice,  224;  Hawk.  b.  1,  c.  75,  sec.  12.     These  cases 
contain  no  limitation  of  the  power  of   abating  nuisances  to 
those  prejudiced  by  them.     Some  cases,  however,  are  of  that 
character.     Blackstone',  3  Com.  5,  speaking  of  common  and 
private  nuisances,   says  they  may  be  abated    by  the    party 
aggrieved.    In  Yiner's  Abr.,  tit.  Nuisances,  W.  and  Y.,  it  ia 
said  that  a  common  nuisance  may  be  abated  or  remoYed  by 
those  persons  who  are  prejudiced  by  it,  and  they  are  not  com- 
pellable to  bring  actions  to  remove  them;  but  it  is  also  said  ou 
the  same  pages,  without  qualification,  in  one  place,  that  eyery 
man,  and  in  another,  that  any  person,  may  abate  a  common 
nuisance.     In  Petersdorff  Abr.,  tit.  Nuisance,  lY.  n.,  it  is  laid 
down  that  a  nuisance  may  be  removed  by  the  party  grieved 
entering  and  abating  it,  and  that  the  same  rule  applies  to 
pQhKc  nuisances;  and  in  support  of  the  latter  position  refer* 
eoce  is  made  to  the  case  of  James  v.  Hayward,  which  I  have 
already  cited  from  Cro.  Car.  184.     But  that  case  is  explicit  in 
fiftyiDg  that  any  person  may  abate  a  common  nuisance.    It  is 
not,  therefore,  clear  to  me  that  the  rule  as  to  a  common  nui- 
Bance  is  to  be  understood  in  this  qualified  sense.    In  the  case  of 
A  private  nuisance  it  is  undoubtedly  true  that  its  removal  can 
only  be  lawfully  effected  by  the  party  aggrieved,  and  if  the  rule 
^eie  the  same  in  regard  to  a  public  nuisance,  I  do  not  well  see 
bow  that  changes  the  power  of  dejection,  or  how  the  case  of 
ike  appellants  could  be  aided  by  it;  for  a  common  nuisance  ia 
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an  unlawful  act,  whereby  tbe  whole  community  is  injured ;  all, 
therefore,  are  aggrieTed,  and  all  have  a  right  to  abate  it.     Test- 
ing this  case,  however,  by  the  rule  in  the  qualified  sense  for 
which  the  appellants  contend,  I  apprehend  that  the  right  and 
power  of  the  respondents  are  not  changed  by  it.     The  injury 
produced  by  the  float  in  question  is  to  the  trade  of  the  city  of 
Albany.     How  can  it  otherwise  than  aggrieve  those  who,  by 
the  charter,  are  clothed  with  the  right  and  the  duty  to  vT^atch 
over  and  protect  that  trade,  and  to  make  such  rules  and  reg^a- 
tions  for  its  good  order  and  government  as  will  best  advance  the 
interests  of  the  whole.     Created,  then,  as  a  corporate  person 
by  their  charter,  and  clothed  thereby  with  certain  interests  in 
the  trade  injured  by  the  nuisance  in  question,  the  respondents 
had,  in  my  opinion,  a  right  to  abate  and  remove  it;  but  they 
had  no  right  to  convert  the  materials  of  which  that  nuisance 
was  composed,  in  any  degree  to  their  own  use,  or  to  remove  the 
materials  farther  or  otherwise  than  was  necessary  to  abate  the 
nuisance:  3  Burns'  Justice,  224;  Dalt.  C.  50. 

Much  stress  was  laid  by  the  counsel  for  the  appellants  upon 
the  fact  that  the  exercise  of  the  right  claimed  by  the  respond- 
•ents  would  result  in  the  destruction  of  their  property  without 
the  benefit  of  a  trial  by  jury,  and  that  ^consequently  the  ordi- 
nance in  question  was  a  violation  of  the  constitution  and  tbe  bill 
of  rights.     The  same  objection  would  apply  to  the  dejection  of 
every  nuisance,  yet  nothing  is  clearer  or  better  settled  than  the 
right  to  exercise  this  power  in  a  summary  manner,  not  only 
where  the  whole  community  is  affected,  but  where  a  private  in- 
dividual alone  is  injured.     It  is  a  right  necessary  to  the  good 
order  of  society,  and  the  reason  why  the  law  allows  this  private 
and  summary  method  of  doing  one's  self  justice  is,  because  in- 
juries of  this  kind,  which  obstruct  or  annoy  such  things  as  are 
of  daily  convenience  and  use,  require  an  immediate  remedy, 
and  can  not  wait  for  tbe  slow  progress  of  the  ordinary  forms  of 
justice:  3  Bl.  Com.  6.     But  while  this  self-adjustment  of  inju- 
ries is  allowed  in  this  and  other  instances,  the  law  has  wisely 
thrown  around  its  exercise  those  safeguards  which  protect  the 
citizen  from  the  exeircise  of  undue  force  and  the  peace  of  society 
from  those  riots  which  might  result  from  it.     When  such  danger 
threatens,  then,  and  then  alone,  is  a  resort  to  courts  of  justice 
compelled.     The  destruction  of  the  thing  which  constitutes  the 
nuisance,  when  its  dejection  can  be  produced  only  by  such  de- 
struction, is  not  sufficient  to  compel  a  resort  to  courts  as  tha 
only  mode  of  redress:  Vin.  Abr.,  tit.  Nuisance,  S.  T. ;  1  Hawk.,  b. 
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1,  c.  75,  seo.  12;  2  Salk.  469;  Sir  W.  Jones,  222:  Petersd.  Abr., 
tit.  Nuisance,  IV.  The  appellants,  then,  have  no  cause  of  com* 
plaint  that  the  nuisance  which  they  have  produced  can  be 
abated  only  by  its  destruction.  It  is  their  own  fault  that  they 
have  expended  large  sums  in  erecting  a  yessel  which  is  a  nui- 
sance in  the  eye  of  the  law;  and  of  such  a  size  that  it  can  not 
be  remoTed  ^thout  being  torn  to  pieces.  So  far,  then,  as  it 
may  be  necessary  to  take  this  yessel  to  pieces  in  order  to  re- 
moYe  it,  the  respondents  have  a  right  to  go,  and  no  further. 

The  injunction  was  general  in  its  terms,  restraining  the  re- 
spondents, their  officers,  servants,  and  agents,  from  intermed- 
dling with  the  float  or  ark,  and  I  am  of  opinion  that  it  was 
rightfully  dissolved. 

Tb^ct,  Senator.  I  concur  in  the  result  of  Mr.  Justice  Suth- 
erland's opinion,  that  the  decree  of  the  chancellor  dissolving 
the  injunction  be  affirmed,  but  I  put  this  concurrence  expressly 
on  the  g^nnds  that  the  complainants'  right  to  maintain  their 
float  in  the  basin  is  not  sufficiently  clear  and  indisputable  to 
entitle  them  to  the  extraordinazy  interposition  of  the  court  of 
chancery  for  its  protection,  and  that  the  complainants  do  not 
show  that  the  injury  they  might  sustain  by  its  destruction  would 
be  remediless  at  law. 

I  do  not  consider  the  question  whether  the  float  was  or  was 
not  a  common  nuisance  to  be  so  necessarily  involved  in  the  case 
as  it  is  presented  to  us,  as  to  require  the  solution  of  it.  Nor  do 
I  intend  to  express  an  opinion  whether  the  common  council  has 
the  jurisdiction  it  claims  over  the  basin,  and  much  less  do  I 
ooncede  to  it  the  legislative  power  which  it  has  assumed  in  the 
ordinance. 

On  the  question  being  put.  Shall  this  decree  be  reversed,  two 
of  the  members  of  the  court  voted  in  the  affirmative,  and  twenty- 
one  in  the  negative. 

Whereupon  the  decree  of  the  chancellor  was  affirmed. 


InjuKorxoK  against  Tbsspass. — ^This  subject  is  discassed  at  length  in 
Jmme  y.  Hosb^  11  Am.  Dec.  484,  and  in  the  note  thereto;  see,  also,  Poindex» 
kr  ▼.  Henderwn^  12  Id.  550;  CoaUer  v.  Hunter,  15  Id.  726;  DuvaU  v.  Waters, 
18  Id.  350.  The  doctrine  above  laid  down,  that  an  injunction  will  be  issued 
in  cases  of  trespass  only  to  prevent  irreparable  mischief,  is  referred  to  with 
i^yproval  in  Drake  v.  Hudson  eic  R.  R.  Co.,  7  Barb.  659;  Cure  v.  Crawford, 
6  How.  Pr.  294;  Sixth  Avenue  R.  R,  Co.  v.  Kerr,  28  Id.  383. 

PowxR  OF  MuKiciPAL  C0RPOBATTON8  TO  Abatb  Ncisances,  and  to  dedara 
what  is  a  nnisaace.  See  the  note  to  MUne  v.  Davidson,  16  Am.  Dec.  196.  See, 
9^  BaUimartY,  Hughes,  \9U,  243;  20  Id.  260;  and  £aj;erv.  Boston,^U. 
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421.  The  doctrine  of  the  principal  case  on  this  subject  is  approved  in  Clark 
V.  Mayor  etc.  of  Si/racuse,  13  Barb.  40;  Ilickok  v.  Trustees  of  Plaltjibvrg,  15 
Id.  435;  Bogers  v.  Bark,  31  Id.  455;  Lewis  v.  Dodge,  17  How.  Pr.  237.  The 
case  is  referred  to  also  as  an  authority,  with  respect  to  the  powers  of  muni- 
cipal corporations  generally,  in  llettenbach  v.  New  York  etc  R.  R.  Co.,  18 
Hun,  131,  and  People  v.  Special  Sessions,  7  Id.  215;  and  with  respect  to  the 
extent  of  the  jurisdiction  of  the  common  council  of  Albany,  in  Coming  v. 
Greene,  23  Barb.  54. 

Remedy  of  Person  Aggrieved  by  Public  Nuisance.— -As  to  the  right  of 
action  of  one  who  suffers  special  and  peculiar  damage  from  a  public  nuisance, 
see  Mills  v.  Hall,  ante,  160,  and  note.  The  foregoing  decision  is  cited  as  an 
authority,  with  respect  to  the  right  of  a  person  aggrieved  by  a  public  nuisance, 
to  abate  it,  in  Wetmore  v.  Tracy,  14  Wend.  256;  Coe  v.  SchuUz,  2  Abb.  Pr. 
N.  S.  195,  and  Strickland  v.  Woolioorth,  3  N.  Y.  Sup.  Ct  (Thomp.  &  a) 
287. 

Nuisances  in  Public  Highways  and  Riveb& — As  to  what  constitutes  a 
nuisance,  with  respect  to  a  public  highway  or  river,  and  the  right  to  abate 
the  same,  the  principal  case  is  recognized  as  authority  in  People  v.  Vander' 
hilt,  38  Barb.  287;  25  How.  Pr.  140;  26  N.  Y.  295;  28  Id.  397;  Delaware  etc 
Co,  V.  Lavrrence,  2  Hun,  180;  People  v.  Horton,  6  Id.  520;  Moore  v.  Jackmm, 
2  Abb.  N.  C.  212;  Trenor  v.  Jackson,  15  Abb.  Pr.  N.  S.  126;  S.  C,  46  How. 
Pr.  400;  Iloe/t  v.  Seaman,  Id.  400;  Conklin  v.  PItamix  MiUs,  62  Barb.  309. 
As  to  the  abatement  of  nuisances  generally,  it  is  cited  also  in  Moody  v.  Board 
of  Siipervuiors,  46  Id.  665. 

The  case  of  Hart  v.  Mayor  etc.  of  Albany  is  referred  to,  as  illustrating  the 
principles  applicable  to  the  construction  of  statutes  which  are  for  the  public 
benefit,  in  Gillespie  v.  Winberg,  4  Daly,  325,  and  Woodman  v.  Kilbowm  etc, 
Co.,  1  Biss.  554;  S.  C,  1  Abb.  U.  S.  167. 


Jackson  ex  dem.  Fitz  Simmons  v.  Fnz  Simmons. 

[10  Wbhdell,  9.] 

Alien  has  no  Hebitable  Blood,  by  the  Common  Law,  and  can  not  re* 
ceive  or  transmit  lands  by  descent,  nor  can  one  inherit  who  is  obliged  to 
trace  his  descent  through  an  alien. 

Common  Law  Rule  Prevailed  in  New  York  until  1830,  the  statute  of 
11  and  12  Wm.  III.,  c.  C,  enabling  persons  to  inherit  through  alien  an- 
cestors not  having  been  adopted  here  until  then. 

Naturalized  Son  of  an  Alien  Father  could  not  inherit  from  a  nat- 
uralized brother  of  the  father  who  died  intestate  before  1830,  though 
the  father  died  before  the  intestate. 

Fifth  Canon  of  the  Statxtte  of  1786  did  not  enable  the  children  of  an 
alien  father  to  inherit  from  a  brother  of  the  father,  where  the  latter 
died  before  the  brother. 

Ebbob  fi  im  the  supreme  court  in  an  action  of  ejectment,  in 
which  the  judgment  below  was  for  the  defendant.  The  case  ig 
stated  in  the  opinions  of  the  chancellor  and  Mr.  Senator  Allen. 

A.  Van  Vechten,  for  the  plaintiff  in  error. 
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/.  WUlMms,  for  tbe  defendant  in  error. 

The  Chancellor.  The  premises  in  controversy  in  this  case 
formerly  belonged  to  Felix  Fitz  Simmons,  a  naturalized  citizen, 
who  died  in  1828,  intestate,  and  without  issue.  At  the  time  of 
his  death  he  left  several  brothers  and  sisters,  all  of  whom  were 
aliens,  except  the  defendant  in  this  suit,  who  claims  the  real 
estate  of  the  decedent  as  the  sole  heir  at  law  who  was  capable 
of  inheriting  it  by  descent.  The  decedent,  at  tbe  time  of  his 
death,  also  left  several  nephews  and  nieces,  the  children  of  a 
deceased  brother,  none  of  whom  were  naturalized  except  Pat- 
rick Fitz  Simmons,  the  lessor  of  tbe  plaintiff;  and  the  only 
question  presented  for  our  decision  in  this  case  is,  whether  th« 
lessor  of  the  plaintiff  could  inherit  any  part  of  the  real  estate 
of  his  uncle  Felix,  he  being  obliged  to  trace  his  relationship 
through  his  own  father,  who  was  never  naturalized. 

By  the  common  law  an  alien  could  neither  receive  nor  trans- 
mit lands  by  descent;  nor  could  he  interrupt  the  descent  of 
the  inheritance  to  others,  and  real  estate  was  transmitted  by 
descent  to  the  next  heir  in  the  same  manner  as  if  such  alien 
had  never  been  in  existence,  except  that  if  the  alien  had  chil- 
dren bom  witbin  the  king's  allegiance,  or  such  children  were 
naturalized,  they  might  inherit  from  each  other:  Burt  on  Beal 
Property,  111,  pi.  331;  2  Kent  Com.  64.  If  the  land  descended 
to  the  next  heir  immediately,  as  from  brother  to  brother,  and 
not  mediately,  or  by  representation,  it  was  no  objection  to  the 
vesting  of  the  title  in  the  immediate  heir  by  descent,  that  such 
heir  and  the  person  from  whom  the  estate  descended  had  no 
common  or  inheritable  blood,  except  such  as  was  derived  from 
a  common  ancestor  who  was  an  alien.  But  if  the  first  im- 
mediate heir  was  an  alien,  so  that  he  could  not  have  inherited 
the  estate  if  living,  those  who  could  only  claim  through  him 
by  representation,  and  not  as  tbe  next  immediate  heirs  to  the 
deceased  owner  of  the  estate,  were  also  passed  by,  and  they 
could  not  inherit  by  representation  through  the  blood  of  such 
alien. 

That  such  was  tbe  rule  of  the  common  law,  is  proved  by  the 
decision  of  the  judges  in  the  court  of  exchequer  chamber  in 
England,  in  1664,  in  the  case  of  CoUingwood  v.  Pace,  1  Keble, 
603,  670,  699;  1  Vent.  413;  S.  C,  O.  Bridgman,  410.  The 
principal  question  in  that  case,  and  upon  which  there  was  a 
difference  of  opinion  among  the  judges,  was  whether,  two 
brothers  being  naturalized,  the  one  could  inherit  lands  by  de- 
scent from  the  other,  their  parents  being  aliens.    Sir  O.  Bridg* 
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man,  chief  justice,  and  Sir  Thomas  Tjrill,  one  of  the  junior 
judges  of  the  court  of  common  pleas,  held  that  they  could  not, 
as  thej  must  trace  their  relationship  to  each  other  through  the 
blood  of  their  alien  parents.  Sir  Robert  Hyde,  chief  justice  of 
the  king's  bench,  Sir  Matthew  Hale,  chief  baron  of  the  ex- 
chequer, and  several  other  judges,  held  a  contrary  ooinion  on 
this  point,  and  they  decided  that  the  descent  from  brother  to 
brother  was  immediate,  and  not  by  representation  through  the 
alien  father,  as  the  father  could  in  no  case  be  heir  to  his  son. 
All  the  judges,  however,  agreed  that  a  natural-born  or  nat- 
uralized son  of  the  eldest  brother,  who  was  an  alien  at  the  time 
of  his  death,  could  not  inherit  as  the  heir  at  law  of  the  uncle, 
because  he  was  obliged  to  claim  by  representation  through  the 
blood  of  his  alien  father.  The  preamble  to  the  statute,  11  and 
12  Wm.  III.,  c.  6,  1  Evan's  Stat.  228,  recognized  this  role  of 
the  common  law,  and  provided  for  future  cases  in  England. 
As  that  statute  was  not  re-enacted  in  this  state  after  the  revo- 
lution, when  the  general  act  was  passed  abolishing  all  Britisb 
statutes,  if  its  provisions  were  extended  to  this  part  of  the 
king's  dominions,  it  was  not  in  force  here  for  the  last  forty 
years,  until  a  section  providing  for  future  cases  of  this  descrip- 
tion was  incorporated  into  the  recent  revision  of  the  laws.  As 
the  whole  of  this  subject  has  been  very  ably  examined  by  Chief 
Justice  Savage,  in  the  recent  case  of  Jackson  v.  Oreen,  in  the 
supreme  court  of  this  state,  7  Wend.  333,  and  by  Mr.  Justice 
Story  in  the  case  of  the  Lessee  of  Levy  v.  McCariee,  6  Pet.  108, 
it  is  not  necessary  to  take  up  any  further  time  in  the  discussion 
of  this  question. 

It  is  insisted,  however,  on  the  part  of  the  plaintiff  in  error, 
that  if  the  rules  of  the  common  law  precluded  the  nephew  from 
taking  lands  by  descent  from  his  uncle  through  the  alien  father 
by  representation,  our  own  statute  of  descents,  which  was  in 
force  in  1828,  had  provided  for  this  particular  case,  and  that 
the  lessor  of  the  plaintiff  was  entitled  to  inherit  a  moiety  of  the 
premises  in  question,  under  the  provisions  of  the  statute.  The 
provision  referred  to  is  the  fifth  canon  of  descent,  as  prescribed 
by  the  act  of  the  twenty-third  of  February,  1786:  1  R.  L.  of 
1813,  p.  53,  and  is  as  follows:  "Fifthly,  in  case  any  such 
brother  or  sister,  who  would  have  inherited  by  this  law  if  living, 
shall  die  before  the  said  person  so  seised,  and  leave  a  lawful 
child  or  children,  such  child  or  children  surviving  the  said  per- 
son so  seised  shall  inherit,  if  a  child,  solely,  and  if  children,  as 
tenants  in  common  in  equal  parts,  such  share  as  would  have 
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descended  to  his,  ber,  or  their  father  or  mother,  if  each  father 
or  mother  had  sarviyed  tbe  perBon  so  seised.''  It  is  evident 
from  tbe  language  of  this  clause  of  tbe  statute,  that  it  can  not 
help  tbe  lessor  of  tbe  plaintiff  in  this  case,  because  the  children 
of  a  deceased  brother  are  only  to  have  such  share  of  the  estate  of 
their  uncle  or  aunt  as  their  own  father  or  mother  would  have  in- 
herited if  living.  Tbe  father  in  this  case  being  an  alien,  no  sbare 
would  have  descended  to  him  if  living,  because  the  law  never  casta 
the  estate  upon  a  person  who  can  not  legally  hold  it,  except  in 
the  case  of  an  attainder  for  the  benefit  of  the  crown.  Tbe  true 
answer,  however,  to  all  claims  under  the  statute  of  descents, 
contrary  to  the  rules  of  the  common  law,  is,  that  tbe  statute 
was  only  intended  to  change  tbe  common  law  canons  of 
descent.  It  is  not  an  enabling  statute  to  give  capacity  to  per- 
sons to  take  by  descent  in  cases  where,  by  tbe  common  law, 
they  were  incapable  of  inheriting  by  reason  of  alienage  or  other 
disability.  If  a  literal  interpretation  were  given  to  the  fourth 
canon  of  descent,  as  prescribed  by  tbis  statute,  it  would  cast 
the  greatest  portion  of  the  premises  in  question  here,  upon  the 
alien  brothers  and  sisters  of  the  person  last  seised,  and  the 
lessor  of  the  plaintiff,  under  the  fifth  canon,  would  share  equally 
with  his  alien  brothers  and  sisters,  as  tenants  in  common  of 
his  deceased  father's  sbare,  which  would  give  him  but  one 
thirty-sixth  part  of  the  premises.  Such  was  never  the  intention 
of  the  legislature,  and  giving  such  a  construction  to  the  pro- 
virions  of  the  statute  would  unsettle  the  titles  to  property  of 
immense  value  in  this  state. 

I  am  satisfied  the  decision  of  the  supreme  court  was  correct 
in  this  case,  that  Patrick  Fitz  Simmons  took  nothing  by  descent 
from  his  uncle  Felix,  and  that  tbe  judgment  should  be  affirmed. 

Allen,  Senator.  It  was  contended  by  tbe  plaintiff  in  this 
cause,  that  he  being  a  naturalized  citizen  before  the  death  of 
the  intestate,  the  alienage  of  his  father  at  the  time  of  his  death 
can  not  affect  his  right  to  inherit,  as  the  fifth  canon  of  descent 
of  the  act  of  1786,  1  B.  L.  52,  casts  the  inheritance  directly 
upon  him.  It  appears  by  the  finding  of  tbe  jury,  that  Felix 
Fitz  Simmons,  a  naturalized  citizen,  died  seised  of  about  two 
hundred  acres  of  land  in  the  county  of  Saratoga;  that  he  left 
no  issue,  and  died  intestate.  The  plaintiff,  Patrick  Fitz  Sim- 
mons, is  the  son  of  Hugh  Fitz  Simmons,  who  died  iu  Ireland, 
about  eight  years  before  tbe  intestate.  Hugh  was  the  oldest 
brother  of  Felix,  and  at  the  time  of  his  death  was  an  alien. 
Thomas  Fitz  Simmons,  the  defendant,  is  also  a  brother  of  Felix, 
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the  intestate,  and  both  Patrick  and  Thomas  were  naturalized 
before  the  death  of  Felix. 

The  provisions  of  the  act  under  which  the  plaintiff  claims, 
are  as  follows:  If  a  person  seised  of  land  shall,  after  the  death 
of  his  father,  die  without  lawful  issue,  leaving  a  brother  or 
brothers,  sister  or  sisters,  the  inheritance  shall  descend  to 
such  brothers  or  sisters,  as  the  case  may  be,  in  equal  parts; 
and  if  such  brother  or  sister  who  would  inherit  by  this  law,  if 
living,  shall  die  before  the  person  so  seised,  and  leave  lawful 
children  surviving  the  person  so  seised,  such  children  shall 
inherit,  as  tenants  in  common,  the  share  that  would  have  de- 
scended to  their  father  or  mother,  if  he  or  she  had  survived  the 
person  so  seised.  If  this  statute  could  be  construed  as  extend* 
ing  its  provisions  to  aliens,  there  would  be  no  question  as  to 
the  claim  of  the  plaintiff  under  it.  But  if  the  claim  of  the 
plaintiff  be  recognized,  then  upon  the  same  principle,  the  claim 
of  all  the  brothers  and  sisters  of  his  father,  and  their  offspring, 
must  be  equally  valid.  The  act,  however,  was  evidently  in- 
tended to  operate  on  natural-bom  or  duly  naturalized  citizens 
only.  It  appears  to  me  inconsistent  with  every  principle  of  cor- 
rect policy,  that  the  construction  contended  for  by  the  plaintiff 
should  prevail.  The  privileges  granted,  in  numerous  instances, 
to  aliens,  permitting  them  to  hold  and  convey  real  estate,  are 
favors  conferred,  not  rights  to  which  they  have  a  claim.  An 
alien  may  hold,  convey,  and  bequeath  his  personal  estate,  and 
is  protected  by  our  laws  from  violence  and  injustice  to  his  per- 
son and  property,  mainly  because  personal  estate  is  of  a  transi* 
tory  nature,  and  the  indulgence  conduces  to  the  advancement 
of  trade  and  commerce.  An  alien  enjoys  many  of  the  civil 
privileges  of  citizens,  without  being  subject  to  their  duties,  for 
he  is  exempt  from  serving  on  juries,  or  training  in  the  militia. 
If,  in  addition,  he  could  acquire  permanent  property  in  lands,  it 
is  but  just  and  reasonable  that  he  should  owe  an  allegiance  to 
the  state  equally  permanent  with  the  property. 

Now  the  absurdity  of  the  construction  contended  for  is,  that 
Hugh,  an  alien,  if  he  had  been  living,  would  have  become  pro- 
prietor of  a  portion  of  the  real  estate  left  by  the  intestate,  while 
at  the  same  time  he  not  only  owed  allegiance  to,  but  resided 
under  a  foreign  government;  for  it  is  folly  to  say  that  the  estate 
descended  through  him  to  the  plaintiff,  if  he  was  not  capable  of 
inheriting  and  holding  it  in  his  own  right.  In  Borst  v.  Seecker, 
6  Johns.  332,  the  defendant  below  objected  to  two  of  the  jurors 
on  the  ground  of  their  being  aliens;  the  objection  was  over" 
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niled  by  the  judge,  he  considering  their  being  freeholders  as  a 
sufficient  qualification.  The  supreme  court  held  that  the  words 
of  the  act  are,  that  the  constable  shall  summon  twelve  good 
and  lawful  men,  being  freeholders,  as  a  jury;  and  though  the 
two  jurymen  were  freeholders,  they  were  not  good  and  lawful 
men  within  the  meaning  of  the  statute.  I  might  refer  to  many 
statutes  where,  if  the  construction  contended  for  by  the  counsel 
for  the  plaintiff  was  to  prevail,  aliens  may  be  substituted  for 
eitizens,  in  numerous  instances;  but  the  legislature  have  not 
deemed  it  necessary,  where  persons  were  to  be  selected  or  ap- 
pointed for  a  specific  purpose,  to  declare  that  they  must  be 
eitizens,  or  that  the  provisions  of  the  act  related  to  citizens  only, 
when  aliens  are  not  alluded  to. 

As  the  case  under  consideration  is  not  provided  for  by  the 
statote,  we  must  look  to  the  common  law  for  our  guidance. 
Aliens  are  incapable  of  taking  by  descent,  or  inheriting,  for  they 
are  not  allowed  to  have  any  heritable  blood  in  them;  wherefore, 
if  a  man  leaves  no  other  relations  but  aliens,  his  lands  will 
escheat:  2  Bl.  Com.  249.  An  alien  may  take  by  purchase,  and 
may  maintain  an  action  for  the  land,  which  can  not  be  defeated 
by  the  defendant,  on  the  ground  of  the  plaintiff's  alienage;  but 
the  people  may  interfere,  and  divest  the  alien  of  his  title 
by  office;  and  no  title  Tests  in  the  people  until  office  is  found. 
An  alien,  however,  can  not  take  by  descent,  curtesy,  or  dower, 
or  by  any  other  title  created  by  act  of  law:  Oansevoort  v.  Lunn, 
3  Johns.  Cas.  539.  It  would  seem,  therefore,  by  the  above  au- 
thorities, that  the  ancestor  of  the  plaintiff  being  an  alien,  could 
not  inherit  the  estate  left  by  his  brother  Felix,  because  he  had 
not  in  him  any  inheritable  blood.  In  Levy  v.  McCartee,  6  Pet. 
102,  Judge  Story  held  that  an  alien  has  no  inheritable  bloody 
and  can  neither  take  land  himself  by  descent,  nor  transmit 
land  from  himself  to  others  by  descent;  which  the  judge  con- 
siders  common  learning,  and  requires  no  reasoning  to  support 
it.  If  any  mediate  ancestor  through  whom  the  party  makes  his 
pedigree  is  an  alien,  that  is  a  bar*to  his  title  as  heir.  It  can 
not,  it  appears  to  me,  be  necessary  to  pursue  the  subject 
further,  as  the  result  plainly  is,  that  Thomas  Fitz  Simmons, 
being  a  naturalized  citizen  previous  to  the  death  of  his  brother 
Felix,  was  the  rightful  heir,  to  the  exclusion  of  Patrick,  who 
could  only  claim  inheritance  through  his  father,  an  alien,  and 
who  by  law  being  incapacitated  to  inherit  himself,  could  not 
transmit  an  inheritance  to  his  heirs.  Where  there  is  a  failure 
of  inheritable  blood  by  reason  of  alienism,  the  lands  do  not 
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escheat,  but  go  to  the  next  heir:  7  Johns.  214.     The  judgment 
of  the  supreme  court  ought  to  be  affirmed. 

Sewabd,  Senator.  I  do  not  understand  the  counsel  for  the 
plaintiff  in  error  to  contend  that  the  decision  of  the  supreme 
court  is  erroneous  in  principle,  if  the  court  be  correct  in  assum- 
ing that  the  case  presented  by  the  special  verdict  is  without  the 
provisions  of  the  act  of  1786.  The  supreme  coart  are  sustained 
by  abundant  authority,  extensively  quoted  by  them,  as  well  in 
our  own  as  the  English  courts,  that  at  common  law  a  natural- 
ized citizen  can  not  take,  when  he  must  derive  his  inheritable 
blood  through  an  alien  ancestor,  although  the  alien  ancestor  was 
dead  at  the  time  of  descent  cast,  and  as  the  act  of  William  was 
not  until  the  revision  enacted  in  this  state,  the  plea  of  alienage 
was  not  removed  by  any  statute.  But  it  is  contended  that  the 
present  case  is  within  the  fifth  canon  of  descent  established  by 
the  act  of  1786,  1  Bev.  Laws  of  1813,  pp.  52,  53,  and  it  is  in- 
sisted that  by  operation  of  that  canon  the  descent  was  cast  di- 
rectly and  immediately  from  the  intestate  to  Patrick  Fitz  Sim- 
mons, the  lessor  of  tbe  plaintiff.  It  is  a  question  of  sound  con- 
struction of  the  statute — is  important — and  new. 

It  having  been  declared  by  the  fifth  canon  that ' '  in  case  the 
person  seised  of  the  estate  shall,  after  the  death  of  his  or  hex 
father,  die  without  lawful  issue,  leaving  a  brother  or  brothers 
and  a  sister  or  sisters,  the  inheritance  shall  descend  to  such 
brother  or  brothers  and  sister  or  sisters,  as  the  case  may  be,  as 
tenants  in  common  in  equal  parts;"  the  fifth  canon  proceeds 
to  direct  that  "  in  case  any  such  brother  or  sister  who  have  in- 
herited by  this  law,  if  living,  shall  die  before  the  said  person 
so  seised,  and  leave  a  lawful  child  or  children,  such  child  or 
children,  surviving  the  said  person  so  seised,  shall  inherit,  if 
a  child  solely,  and  if  children  as  tenants  in  common  in  equal 
parts,  such  share  as  would  have  descended  to  his,  her,  or  their 
father  or  mother,  if  such  father  or  mother  had  survived  the 
person  so  seised." 

The  construction  contended  for  by  the  counsel  for  the  plaint- 
iff in  error  seems  forced  against  the  common-sense  purport  oi 
the  act.  The  person  who  may  inherit  under  the  fifth  canon 
must  be  the  child  of  any  such  brother  or  sister  who  would  have 
inherited  by  this  law  if  living.  Now,  Hugh  Fitz  Simmons,  the 
father  of  the  lessor  of  the  plaintiff,  died  an  alien.  Had  he  sur- 
vived the  intestate,  still  continuing  an  alien,  he  could  not  have 
inherited  by  this  law.  It  is  true  he  might,  had  he  lived,  have 
become  naturalized,  so  as  to  have  taken  on  the  death  of  the  in- 
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testate;  but  so  might  all  the  brothers  nnd  sisters  of  the  intes* 
tate.  To  me  it  seems  that  the  lessor  of  the  plaintiff  claiming 
the  benefit  of  this  statute,  must  affirmatively  show  all  the  cir* 
camstances  necessary  to  bring  himself  within  it.  He  must 
show  first  his  own  capacity  to  take  (if  the  plea  of  alienage  to 
himself  be  interposed);  he  shows  that  he  is  naturalized,  and  that 
establishes  his  capacity  to  take.  He  must  show,  secondly,  his 
consanguinity  in  the  relation  to  the  intestate  prescribed  by  the 
act,  that  of  the  child  of  a  brother  or  sister  of  the  intestate;  the 
special  verdict  establishes  this  point  also.  But  this  is  not 
enough;  he  must  show  further  that  he  is  the  child  of  a  brother 
or  sister  who  would  have  inherited  by  this  law  if  living.  Now, 
unless  all  aliens  can  take  under  this  law,  Hugh  Fitz  Simmons, 
his  father,  if  living,  could  not  take  under  this  statute.  He 
fails,  therefore,  to  show  that  essential  requisite. 

And  this  view  of  the  case  is  supported  by  the  declaration  of 
the  canon  as  to  the  quantum  of  interest  that  such  child  or  chil- 
dren shall  inherit;  it  is  such  share  as  Would  have  descended  to 
his,  her,  or  their  father  or  mother,  if  such  father  or  mother  had  | 
survived  the  said  person  so  seised.  The  plain  import  of  the! 
fifth  canon  seems  to  me  to  be  to  provide  that  the  children  of  a ; 
person  who,  if  living,  would  be  an  heir,  shall,  if  such  person 
he  dead  at  the  time  of  the  descent  cast,  take  the  portion  which 
such  person,  if  living,  would  have  taken.  In  opposition  to  this 
view  of  the  case,  it  is  contended  by  the  counsel  for  the  plaintiff 
in  error,  that  the  fifth  canon  of  descent  casts  the  inheritance 
directly  upon  the  lessor  of  the  plaintiff,  and  that  he  inherits 
directly  from  his  uncle,  and  not  through  his  father,  who  was 
dead  at  the  time  of  descent  cast.  To  this  argument,  however, 
it  is  a  sufficient  reply  that  the  lessor  can  take  only  by  force  of 
the  canon;  and  the  canon  admits  him  to  take  only  in  case  his 
father  could  have  taken  had  he  been  living.  To  remove  this 
objection,  the  counsel  for  the  plaintiff  contends  that  the  statute 
means  only  to  define  the  consanguinity  of  the  person  who  is  to 
take,  and  that  this  consanguinity  being  traced,  the  inheritance, 
without  being  supposed  to  follow  down  the  channel  of  blood  or 
pedigree,  descends  at  once  by  operation  of  the  statute.  And 
this  ground  is  fortified  by  the  argument  that  it  is  an  absurdity 
to  say  that  the  nephew  takes  as  heir  from  his  father,  who  was 
dead  at  the  time  of  the  descent  cast,  and  therefore  never  did 
take.  Nevertheless,  this  absurdity  is  one  which  is  too  j^l^inly 
recognized  at  common  law,  and  forms  a  protection  to  too  many 
estates  to  leave  us  at  liberty  to  question  it.     At  common  law. 
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iDberitance  is  well  understood  to  descend  throagh  the  channel 
of  blood  or  consaDguinity,  and  when  that  blood  is  corrupted  by 
alienage  or  infamy,  the  inheritance  is  altogether  obstructed  or 
diverted  into  a  different  channel.  To  sustain  the  argument  of 
the  counsel  for  the  plaintiff,  then,  we  must  assume  that  the 
statute  intends  to  take  away  the  plea  of  alienage,  and  to  over* 
rule  in  this  respect  a  principle  of  the  common  law.  That  as- 
sumption might  properly  be  made  if  the  statute  could  in  no  case 
have  operation,  unless  the  common  law  principle  was  over- 
ruled. But  such  is  not  the  case.  The  statute  has  full  and 
complete  operation  in  all  cases  where  a  person  having  capacity 
to  take  traces  his  inheritable  blood  unobstructed  through  the 
channel  of  consanguinity.  In  my  mind  it  can  not  admit  of 
doubt,  therefore,  that  we  are  to  consider  the  statute  applicable 
only  to  those  cases  in  which  it  can  have  operation,  without  over- 
ruling a  principle  of  the  common  law  not  necessarily  repealed 
by  it.  Indeed,  the  same  principles  of  construction  which  would 
enable  the  lessor  of  the  plaintiff  to  take,  notwithstanding  the 
alienage  of  his  father,  would  allow  him  to  take,  although  an 
alien  himself. 

It  is  contended  that  the  benignant  spirit  of  our  laws  should 
have  an  influence  in  inducing  us  to  construe  this  act  against  the 
operation  of  the  plea  of  alienage.  I  think  differently;  the  act 
of  1784  admits  the  correctness  of  all  the  common  law  rules  of 
descent,  except  those  specially  abolished,  because  it  goes  on  to 
direct  that  in  all  cases  not  particularly  provided  for  by  this  act, 
the  common  law  shall  govern.  Such  was  the  law  until  the  re- 
vision of  1830,  and  we  are  bound  to  sustain  the  common  law 
principle  by  the  superadded  sanction  of  legislative  authority. 

I  am  therefore  of  opinion  that  the  judgment  of  the  supreme 
court  ought  to  be  affirmed. 

T&act,  Senator.  The  question  in  this  case  is,  Oan  a  citizen^ 
whose  father  was  an  alien,  inherit  the  land  of  his  uncle,  a  citi- 
zen, who  survived  the  father? 

At  common  law  it  was  insisted  that  an  alien  could  neither 
take  nor  be  a  medium  for  transmitting  real  estate  from  and  to 
natural-born  subjects.  '*  The  politic  grounds,^'  as  they  are 
termed,  why  an  alien  could  not  inherit  in  England,  are  given  in 
Calvin's  case,  7  Co.  1,  and  are  curious,  as  indicating  the  genius 
and  spirit  of  the  times  when  this  illiberal  principle  was  estab- 
lished. They  are  briefly  bs  follows:  1.  The  secrets  of  the  realm 
might  be  thereby  discovered.  2.  The  revenues  of  the  realm 
(the  sinews  of  war  and  ornaments  of  peace)  would  be  taken 
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and  enjoyed  bj  strangers.  3.  It  tendetli  to  the  destruction  of 
the  realm  by  admitting  strangers  to  fortify  in  the  heart  of  the 
kingdom. 

Wby  a  title  could  not  be  transmitted  to  a  natural-born  sub- 
ject, if  bis  consanguinity  with  the  person  last  seised  was  traced 
through  an  alien,  arose  from  the  common  law  fiction  that  all 
estates  descended  from  indefinite  ancestors,  and  had  vested  suc- 
cessiYely  in  every  person  who  helped  to  form  the  chain  of  con- 
sanguinity between  the  person  claiming  and  the  person  last 
seised.  The  application  of  this  fiction  of  the  common  law  to 
defeat  natural-bom  subjects  of  their  inheritance,  had  originally, 
it  is  probable,  no  worthier  motive  than  that  of  swelling  the 
royal  exchequer  by  escheats;  but,  however  this  may  be,  it 
seems  to  be  considered  settled  law,  as  early  at  least  as  the  days 
of  Lord  Coke,  who  lays  it  down,  that  if  there  be  two  sons  sub- 
jects, the  father  an  alien,  and  one  of  the  sons  be  seised  of  land 
and  die,  the  other  can  not  inherit,  because  there  is  no  inherita- 
ble blood  between  the  father  and  the  sons.  Bat  shortly  after^ 
a  contrary  rule  prevailed  in  Hobby's  case,  which  contains  the 
first  express  adjudication  I  have  been  able  to  find  in  favor  of 
the  immediateness  of  the  descent  between  brother  and  brother; 
bat  it  was  not  until  the  final  decision  in  the  greatly  contested 
and  elaborately  argued  case  of  CollingwoOd  v.  Pace^  1  Vent.  413, 
that  the  principle  is  deemed  fully  established. 

This  case,  which  is  given  in  several  reports,  but  most  fully 
by  Yentris,  and  in  Chief  Justice  Bridgman's  judgments,  edited 
by  Bannister,  seems  to  be  the  first  and  the  last  in  which  the  sub- 
ject has  been  fully  examined,  and  is  the  fountain  from  whence 
all  subsequent  reasonings  have  been  drawn.  The  distinction  it 
establishes,  which  allows  one  brother  to  succeed  as  heir  to  an- 
other, though  the  father  was  an  alien,  and  does  not  allow  a 
grandchild  to  inherit  from  his  grandfather  because  his  father 
was  an  alien,  to  say  the  least,  is  veiy  subtle,  and,  as  far  as  I 
can  perceive,  unfounded  in  law  or  reason;  at  any  rate,  the  rea- 
son given,  which  is,  that  in  one  case  the  descent  is  mediate  and 
in  the  other  immediate,  is  more  fanciful  than  satisfactory;  for 
admitting,  as  uiged  by  Lord  Hale,  that  one  brother  takes  di- 
rectly from  the  other,  and  not  by  representation  from  the 
father,  yet  their  consanguinity  (and  it  is  in  consequence  of  con- 
sanguinity that  he  takes  at  all)  arises  not  from  one  another, 
but  from  their  father,  which  is  the  common  vinculum  to  both; 
and  besides,  as  is  stated  in  the  same  case,  a  descent  from  the 
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grandfather,  who  dies  in  possession,  to  the  grandchild  (the 
father  being  dead),  or  from  the  uncle  to  the  nephew  (the  brother 
being  dead),  are  deemed  immediate  descents,  although  the  one 
is  collateral  and  the  other  lineal,  for  the  heir  is  in  the  per,  and 
not  in  the  per  and  cui.  But  without  entering  into  the  nice 
distinctions  originating  in  subtleties  and  productive  of  confu- 
sion, which  were  attempted  to  be  drawn  in  this  case  between 
the  terms  mediate  and  immediate  as  regards  the  mediateness  or 
immediateness  of  the  estate  or  right,  and  the  mediatenees  or 
immediateness  of  pedigree  or  consanguinity,  that  there  was  a 
distinction  between  a  descent  from  brother  to  brother,  and  a 
descent  from  grandfather  to  grandson,  or  from  uncle  to  nephew, 
where  the  father  was  an  alien,  is  positively  decided.  How  far 
the  fact  that  the  descent  sought  to  be  sustained  in  that  case 
was  from  brother  to  brother  influences  this  distinction,  and 
whether,  if  it  had  happened  to  be  a  descent  from  grandfather 
to  grandson  (the  father  being  dead),  or  from  unele  to  nephew 
(the  brother  being  dead),  it  might  not  have  been  ruled  bo  as  to 
have  sustained  the  inheritance  against  the  operation  of  a  law 
which  even  at  that  early  day  was  deemed  severe  and  unjust,  is 
probable  at  this  time  as  useless  to  speculate  on  as  it  would  be 
hopeless  to  arrive  at  a  certain  conclusion.  It  is  enough  for  the 
present  purpose  that  the  old  rule  of  the  common  law,  that 
alienism  in  either  of  the  parties  to  a  descent,  or  in  any  inter- 
mediate ancestor  through  whom  the  descent  is  supposed  to  be 
made,  will  prevent  it  taking  effect;  and  that  it  so  remained 
until  the  statute  of  the  11  and  12  Wm.  III.,  appears  most  dis- 
tinctly from  the  preamble  to  that  statute,  although  I  can  not 
find  any  decisions  intervening  the  case  in  Yentris  and  the  pass- 
ing of  the  statute.  This  statute,  by  removing  entirely  the 
disability  produced  by  the  alienism  of  an  intervening  ancestor, 
either  lineal  or  collateral,  took  away  from  the  judiciary  of 
England  all  occasion  or  motive  for  further  ameliorating  the 
harshness  of  the  common  law  by  extending  the  principle  of  im- 
mediate descents  to  other  cases,  which  every  one  perceived  to 
be  analogous  in  principle  to  that  of  Collingwood  v.  Pace.  Had 
it  not  been  for  this  circumstance,  I  have  no  doubt  that  this 
subtle  distinction  would  long  ago  have  been  abolished  by  judi- 
cial decisions,  and  there  would  have  been  adopted  in  place  of  it 
a  liberal  principle,  sustained  by  such  sensible  views  as  are  pre- 
sented by  Blackstone,  who,  speaking  in  reference  to  this  very 
distinction,  says  that,  "  as  in  the  case  of  common  purchasers. 


Dec.  1832.]        Jackson  v.  Frrz  Simmons.  209 

the  whole  of  the  supposed  descent  from  indefinite  ancestors  is 
but  fictitious;  the  law  may  as  well  suppose  the  requisite  ances- 
tor as  to  suppose  the  requisite  descent." 

By  some  oversight  not  very  explicable,  the  statute  11  and  12, 
Wm.  III.,  although  adopted  by  several  of  the  states,  was  never 
adopted  in  this  until  the  last  revision;  and  in  consequence  of 
this  omission  it  would  seem  that  we,  with  institutions  and  policy 
diametrically  opposed  to  the  old  feudal  doctrine  of  alienism,  have 
been  all  the  time  subject  to  the  harsh  operation  of  an  arbitrary 
role  established  centuries  ago,  under  circumstances  exactly  the 
reverse  of  those  iu  which  we  have  been  placed,  and  this  too 
without  the  advantage  we  have  possessed  as  respects  most  other 
maxims  of  by-gone  days — that  of  having  had  them  gradually  mol- 
lified and  conformed  to  the  notions  and  necessities  of  modem 
times  by  the  liberal  expositions  of  an  enlightened  judiciary, 
which  all  the  mean  time  has  occupied  the  benches  of  the  Eng- 
lish courts.  Under  these  circumstances^  and  in  the  absence  of 
Any  authorities  in  our  own  courts,  and  in  fact  any  in  the  courts 
of  England  since  the  case  of  CoUingwood  v.  Face,  I  should  have 
been  inclined  to  struggle  hard  before  I  yielded  to  the  conclu- 
sion that  this  old  and  practically  exploded  rule  of  the  English 
law  had  remained  in  full  force  and  operation  in  this  state;  and 
if  this  question  were  now  open  I  should  search  with  diligence 
and  anxiety  for  some  evidence  to  the  contrary.  But  the  late 
case  of  Jackson  v.  Green,  in  our  supreme  court,  the  opiuion  in 
which  has  been  adopted  and  printed  as  the  opinion  of  the  court 
in  this  case,  and  the  still  later  case  of  Levy  v.  McCartee,  in  the 
supreme  court  of  the  United  States,  reported  6  Pet.  102,  are 
anthorities  directly  to  this  point;  and  although  they  perhaps 
are  not  absolutely  controlling  upon  our  decision,  yet  the  very 
high  character  of  the  two  courts,  and  the  full  examination  they 
have  given  the  question,  constrain  me  to  admit  what  otherwise 
I  should  not  without  doubt  and  reluctance,  that  the  rule  of  the 
common  law  laid  down  in  CoUingwood  v.  Pace,  which  disables  a 
son  of  an  alien,  though  himself  a  subject,  from  iDheriting  the 
estate  of  his  uncle,  continued  to  be  the  law  of  this  state  (not- 
withstanding the  statute  of  11  and  12  Wm.  III.)  up  to  and  at 
the  time  of  the  descent  cast  in  the  present  case. 

But  the  point  upon  which  the  counsel  for  the  plaintiff  has 
seemed  maiidy  to  rely  is,  that  in  this  case  the  father  having  died 
before  the  uncle,  the  inheritance  was  cast  by  virtue  of  the  fifth 
canou  of  our  statute  of  1786,  regulating  descents,  directly  upon 
the  plaintiff,  he  being  at  the  time  of  the  uncle's  decease  a  citizen 
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capable  of  taking  real  estate.  After  a  careful  examination  of 
this  statute,  1  vol.  of  B.  S.  of  1813,  p.  52, 1  can  find  nothing^ 
to  justify  this  conclusion.  The  object  of  this  part  of  the  statute 
was  confined  to  changing  the  common  law  rules  of  descent,  and 
it  was  not  designed,  so  far  as  I  discover,  to  affect  any  ability  or 
disability  of  inheriting.  In  this  respect  the  personal  or  con* 
sanguineous  disabilities  remained  as  at  common  law.  The  ob- 
ject of  the  fifth  canon  in  particular  was  to  sustain  the  doctrine 
of  inheritance  per  stirpes  by  collaterals;  and  it  carries  this  prin- 
ciple further  than  it  is  carried  in  the  case  of  lineal  descent^ 
and  further  than  was  carried  in  the  civil  law,  from  which  the 
principle  of  it  was  copied.  See  Jackson  y.  Thurman,  6  Johns. 
822.  It  tends,  consequently,  if  any  effect  is  to  be  given  to  it  in 
this  respect,  to  a  closer  application  of  the  common  law  rule  rel- 
ative to  the  intervention  of  an  alien  ancestor,  inasmuch  as  it 
makes  the  vinculum  between  the  ancestor  last  possessed  and  the 
relation  who  claims,  more  distinct  and  important. 

So,  if  at  conmion  law  there  might  be  a  doubt  whether  the 
descent  from  uncle  to  nephew  (the  father  being  dead)  was  not 
immediate,  this  canon  seems  to  take  away  that  doubt  by  declar- 
ing that  such  chiUl  or  children  shall  inherit  such  share  ''  as  the 
parent  would  have  inherited  if  living,"  thus  interposing  the  father 
as  a  siirps  and  an  indispensable  standard  by  which  the  extent  or 
quantity  of  the  child's  inheritance  shall  be  measured.  And  the 
argument  pressed  by  the  plaintiff's  counsel,  that  these  words 
are  used  only  to  designate  the  quantum  of  the  child's  estate, 
and  are  not  intended  to  affect  the  question  of  the  mediatenesa 
or  immediateness  of  the  descent,  if  sound,  has  unfortunately  no 
other  effect  than  to  bring  the  question  directly  back  to  the  com* 
mon  law  rule  that  governs  it,  and  the  disability  to  inherit  through 
an  alien  father  recurs  vrith  its  original  force.  The  reply  at- 
tempted, that  the  statute  establishes  the  relation  between  the 
uncle  and  the  nephew,  and  therefore  gives  the  estate  directly 
from  tbe  one  to  the  other,  without  regard  to  the  alien  disability 
of  the  intervening  ancestor,  proves  too  much,  as  by  the  same 
reasoning  the  inheritance  must  go  to  the  nephew,  though  he 
were  himself  an  alien,  for  there  are  no  express  words  in  the 
statute  to  exclude  aliens  from  taking,  and  we  might  as  easily 
infer  that  it  cured  the  alien  disability  to  receive  as  that  of  being 
the  medium  through  which  the  estate  was  transmitted.  Indeed, 
I  can  find  nothing  in  these  canons  to  justify  an  opinion  that 
they  changed  or  in  any  way  affect  the  rule  of  the  common  law. 
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which  otherwise  would  govern  the  prsBent  case,  and  therefore 
am  for  affirming  the  judgment  of  the  supreme  court. 

It  being  the  unanimous  opinion  of  the  court  that  the  judg- 
ment of  the  supreme  court  ought  to  be  affirmed,  it  was  accord- 
inglj  affirmed. 

As  TO  THX  Ck)]CPKTS2rcT  07  AuENS  TO  Takx  and  hold  land,  see  Apthorp  ▼. 
Bachu,  1  Am.  Deo.  26,  and  Elmendorff  v.  Carmkhael,  14  Id.  86,  and  note. 
Iliai  an  alien  oonld  not,  at  common  law,  take  or  transmit  land  by  descent,  ia 
ft  doctrine  for  which  the  principal  case  is  cited  as  authority  in  People  y.  Conk* 
In,  2  Hill,  71;  Or^er  y.  Hoag,  3  Id.  84;  RedpatJiY.  Ridi,  3  Sandf.  81;  Mt^^rt- 
fOTT.  Comttoek,  3  N.  T.  414;  McCarthy  y.  Marsh,  6  Id.  274.  It  ia  cited, 
•bo,  m  BanttY.  Walker,  3  Barb.  Ch.  446,  to  the  point  that  the  statute  of 
11  sud  12  Wm.  nL,  c.  6,  was  not  adopted  in  New  York.  In  Lyndi  y.  Clarke^ 
1  Ssndt  Cb.  637,  it  is  referred  to  as  to  the  mle  applicable  where  descent  ia 
hlsuiipUT  Ky  alien  Uood. 
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[S  Paiox  Oh.  222.] 

Kov-Joan>XB  of  Pabtibs.— Where  it  ia  not  apparent  from  »  bill  itaalf  thsl 
neoeaaary  partiea  are  omitted,  it  can  be  taken  advantage  of  only  by 
plea  or  answer,  showing  who  are  the  necessary  parties,  and  making  iho 
objection  of  a  want  of  parties  in  a  plain  and  explicit  manner. 

DiFBNDAirTS  CAN  Dehub  FOR  NoN-JoiXDKB  OF  PARTiKi  Only  whon  it  is  ap- 
parent from  the  bill  itself  that  there  are  other  persons  who  ought  to  Iiato 
been  made  parties. 

Ths  Objection  of  Multifa&iousness  can  not  be  Sustainkd  where  the 
complainants  have  similar  interests,  and  seek  the  same  redress  for  a  com- 
mon injury. 

Whbrb  Several  Persons  have  a  Cokmon  Interest,  arising  out  of  tho 
same  transaction,  although  their  interest  is  not  joint,  even  the  defendant 
may  sometimes  insist  that  they  shall  all  be  made  parties,  that  he  may 
be  subjected  to  the  trouble  and  expense  of  but  one  litigation. 

That  a  Discovert  may  Occasion  the  FoRFEirfTRB  of  a  Corpobats 
Charter,  is  not  sufficient  to  support  a  general  demurrer  to  the  whole 
bill  against  the  directors,  even  if  it  would  have  authorized  a  demurrer 
to  the  discovery  of  particular  facts. 

Directors  are  Personally  Liable,  as  trustees,  for  loss  occasioned  by  will- 
ful  abuse  of  their  trust,  or  by  the  misapplication  of  the  funds  of  a 
moneyed  or  other  joint-stock  corporation. 

Idem. — Directors  are  equally  liable,  if  they  suffer  the  corporate  funds  or 
property  to  be  lost  or  wasted  by  gross  negligence  and  inattention  to  tho 
duties  of  their  trust. 

Chancery  has  Jurisdiction,  in  the  Absence  of  Statute,  to  compel 
directors  to  make  satisfaction  for  any  loss  arising  from  a  fFandolenl 
breach  of  trust  or  the  willful  neglect  of  a  known  duty. 

Joint  Stock  Corporations  are  mere  Partnerships,  except  in  form. 

A  Bill  can  not  be  Sustained,  unless  it  is  made  to  conform  to  the  law  as 
it  existed  at  the  time  the  suit  was  commenced. 
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Idek. — A  Inll  filed  prior  to  the  reyised  statntes,  by  tbe  Btockholders  against 
the  directors  of  an  incorporated  company  for  f rand  and  nusmanagement, 
shoold  make  the  corporation  party  either  plaintiff  or  defendant. 

DnnrBRXB  Orb  Txnub  was  allowed  npon  payment  by  the  defendants  of  the 
costs  of  the  demnrrer;  but  the  complainants  were  permitted  to  amend. 

Bill  filed  by  certain  stockbolders  of  the  New  York  Ooal  Oom- 
panj  against  the  directors,  charging  them  with  improper  con- 
duct. The  bill  alleged  that  the  company  was  incorporated 
with  a  capital  of  two  hundred  thousand  dollars,  and  was  re- 
stricted by  its  charter  from  carrying  on  any  banking  business^ 
and  was  limited  solely  to  the  business  of  exploring  for,  digging, 
and  Tending  coal.  The  opening  of  the  books  of  the  company 
and  the  election  of  certain  directors  and  officers  were  next 
alleged.  The  bill  then  proceeds  to  set  out  the  discontinuance 
of  the  coal  business  by  the  directors,  and  the  investment  in 
stock  of  various  other  corporations  for  the  purpose  of  specula- 
tion, in  violation  of  the  known  duty  of  the  directors  and  for 
their  personal  benefit;  charging  that  these  investments 
amounted  to  nearly  two  million  dollars,  and  entailed  a  loss 
to  the  company  of  not  less  than  one  hundred  and  fifty  thou- 
sand dollars.  It  was  further  charged  that  the  amount  of  debts 
owing  by  the  company  during  a  part  of  the  time,  when  these 
stock  speculations  were  going  on,  exceeded  fifteen  times  the 
amount  of  the  capital  paid  in.  The  president  and  secretary 
were  also  made  defendants;  the  bill  charging  that  the  books 
and  papers  of  the  company  were  in  their  possession.  A  dis- 
covery was  prayed,  together  with  general  relief. 

One  of  the  defendants  demurred  generally  to  the  bill  for 
want  of  equity;  and  the  others  put  in  a  general  and  special  de- 
murrer, that  the  complainants  were  owners  of  their  stock  in 
severalty,  and  had  no  joint  interest  therein;  and  that  the  com- 
plainants owning  but  one  hundred  and  sixty  shares  of  the 
four  thousand  shares  of  the  capital  stock,  the  owners  of  the 
other  shares  should  have  been  made  parties. 

C  O.  Troup  and  O,  F.  Tollman,  for  the  defendants.  The 
corporation  should  have  been  made  a  party:  6  Vin.  Abr.  304, 
tit.  Corporations;  BexY.  Clark,  1  Say.  226;  Brooke  Abr.,  tit. 
Corporation,  pi.  24;  Cooper's  Eq.  PI.  174;  Alsager  v.  Rowley, 
6  Ves.  jun.  749;  Burroughs  v.  EUon,  11  Id.  36;  Doran  v.  Simp- 
«m,  4  Id.  665;  8  Meriv.  463.  All  the  stockholders  should 
have  been  parties,  or  a  part  should  have  filed  a  bill  on  behalf 
of  themselves,  and  all  others  who  might  elect  to  come  in  under 
the  decree:  Lay  v.  Thomas,  2  Ves.  sen.  312;  2  Madd.  Ch.  Pr. 
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144;  Adair  v.  New  River  Go,,  11  Ves.  444;  Good  v.  BlevM,  13 
Id.  397;    Moffai  v.  Farquarharson,    2  Brown   Ch.   Cas.   339; 
Brown  v.  Bicketts,  3  Johns.  Ch.  553;  Davoue  v.  i'linmn^,  4  Id.- 
109;  Gockbum  v.  Thompson,  16  Id.  326.     The  bill  should  have 
stated  the  excuse  for  not  making  all  the  stockholders  parties : 
Mosely,  85;    Bowyer  v.  GoveH,  1  Vern.  95;    Mitf.  PI.  134;    1 
Montague  on  PL  65;   Prec.  in  Ch.  592.     The  complainants 
should  have   set  forth  their  lights  clearly,  and   stated   time, 
place,  and  circumstance.     Uncertainty  in  the  bill  may  be  ob- 
jected to  on  demurrer:  Cooper  Eq.  PI.  181;  East  India  Co.  v. 
Henchman,   1  Ves.  jun.  287;    3  Meriv.  170,  173;    Galhcari  t. 
Lewis,  3  Bro.  Ch.  Cas.  516;  Elmendorf  v.  De  Lancey,  1  Hopk. 
656;  GUy  of  London  v.  Levey,  8  Ves.  400.     This  court  has  no 
jurisdiction,  it  being  a  case  of  fraudulent  misapplication  of  the 
funds:  2Madd.  61;  3B1.  Com.  431;  Kingv.  IFateon,  2 T.R.  199; 
Attorney-general  v.  Earl  of  Glarendon,  17  Ves.  491;  Act  Incor- 
porating the  Farmers'  Fire  Ins.  and  Loan  Co. ,  Laws  of  1822, 
p.  52;  Laws  of  1825,  p.  448;  2  Bey.  Stat.,  pt.  3,  c.  8,  tit.  4. 

G,  Griffin,  contra.  A  stockholder  who  is  aggrieved  may  for 
himself  alone  proceed  in  chancery  against  the  directors:  Ogden 
V.  Kip,  6  Johns.  Ch.  160;  Attorney-general  v.  Ulica  Ins,  Go.,  2  Id. 
389;  The  Charitable  Corporatixm  v.  Sutton,  3  Atk.  400.  Chanceiy 
has  jarisdiciion  over  corporations  to  compel  them  to  account: 
1  Madd.  Ch.  93;  Adley  v.  Whitsiable,  17  Ves.  315;  1  Meriv.  107; 
Attorney-general  v.  Governors  of  tfie  Foundling  Hospital,  2  Ves. 
jun.  44;  Caffrey  v.  Darby,  6  Id.  488;  Fellows  v.  Fellows,  4  Cow. 
710  [15  Am.  Dec.  412].  Parties  having  the  same  interest  in- 
volved in  the  issue,  or  one  connected  interest  centering  in  the 
point  in  issue,  may  join:  Brinkerhof  v.  Brown,  7  Johns.  Ch. 
217;  2  Madd.  Ch.  Pr.  234;  2  Anst.  469,  477.  A  demun-er. 
for  want  of  proper  parties,  must  show  affirmatively  who  ought 
to  be  the  parties:  Wisi^  v.  Blachly,  1  Johns.  Ch.  537. 

The  Chancellor.  Before  I  proceed  to  examine  the  merits  of 
this  case,  it  may  be  proper  to  refer  to  the  causes  assigned  as 
special  grounds  of  demurrer.  And  first,  it  is  said  there  are  other 
stockholders  who  ought  to  be  made  parties.  Where  it  is  not 
apparent  from  the  bill  itself  that  necessary  parties  are  omitted, 
it  can  be  taken  advantage  of  oul}'  by  plea  or  answer,  showing 
who  are  the  necessary  parties,  and  making  the  objection  of  a 
want  of  ])arties  in  a  plain  and  explicit  manner:  2  Paige,  280;  1 
Monro's  Kent,  107;  1  A.  K.  Marsh.  112;  1  Hogan,  70.  The  de- 
fendants can  demur  only  when  it  is  apparent  from  the  bill  it- 
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self  that  there  are  otber  persons  vfho  ought  to  have  been  made 
parties.  And  the  demurrer  should  show  who  are  the  proper 
partiea  It  is  true  the  capital  stock  of  the  corporation  is,  by  the 
charter,  to  consist  of  four  thousand  shares,  and  the  complain- 
ants own  bat  one  hundred  and  sixty.  But  it  also  appears  from 
the  act  of  incorporation  that  the  defendants  who  were  directors 
must  also  have  been  stockholders.  And  from  aught  that  ap- 
pears to  the  contrary,  they  may  now  be  the  owners  of  all  the 
lesidue  of  the  stock  subscribed. 

The  objection  for  multifariousness  can  not  be  sustained.  All 
of  the  complainants  are  cestuis  que  trust,  having  similar  interests 
in  every  respect,  and  arising  out  of  the  same  trust.  They  are 
seekincr  precisely  the  same  redress  against  their  trustees,  and 
for  the  same  acts,  by  which  they  allege  they  have  received  a  sim« 
ilar  and  common  injury.  There  is  therefore  no  good  reason  for 
requiring  them  to  file  separate  and  distinct  bills.  It  is  a  favor- 
ite ol^ect  of  this  court  to  prevent  a  multiplicity  of  suits.  And 
where  several  persons  have  a  common  interest  arising  out  of  the 
same  transaction,  although  their  interest  is  not  joint,  even  the 
defendant  may  sometimes  insist  that  they  shall  all  be  made  par- 
ties, that  he  may  be  only  subjected  to  the  trouble  and  expense 
of  one  litigation.  Upon  the  principle  of  the  decision  of  this 
court  in  Brinckerhofy.  Broum,  6  Johns.  Ch.  139,  the  complain- 
ants were  authorized,  if  not  required,  to  join  in  this  suit. 

The  objection  that  a  discovery  may  subject  the  company  to  a 
forfeiture  of  its  charter,  is  not  sufficient  to  support  this  general 
demurrer  to  the  whole  bill,  both  as  to  the  discovery  and  relief, 
even  if  it  would  hove  authorized  a  demurrer  to  the  discovery  of 
particular  facts.  Under  the  provisions  of  the  revised  statutes, 
the  defendants  may  be  compelled  to  make  a  discovery  in  cer- 
tain cases,  although  it  may  subject  the  corporation  to  a  forfeit- 
ure of  its  corporate  rights:  2  Be  v.  Stat.  465,  sec.  52. 

If  the  allegations  in  this  bill  are  true,  there  is  no  doubt  that 
the  directors  of  this  company  were  guilty  of  a  most  palpable 
violation  of  their  duty,  by  engaging  in  this  gambling  specula- 
tion in  stocks,  which  was  wholly  unauthorized  by  their  charter, 
and  which  the  bill  alleges  was  carried  on  to  subserve  their  own 
individual  interests  and  purposes.  I  have  no  hesitation  in  de- 
claring it  as  the  law  of  this  state,  that  the  directors  of  a  moneyed 
or  other  joint  stock  corporation,  who  willfully  abuse  their 
trust,  or  misapply  the  funds  of  the  company,  by  which  a  loss  is 
sustained,  are  personally  liable  as  trustees  to  niake  good  that 
loss.    And  they  are  equally  liable,  if  they  suffer  the  corporate 
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funds  or  property  to  be  lost  or  wasted  by  gross  negligence, 
and  inattention  to  the  duties  of  their  trust.  Independent  of 
the  provisions  of  the  revised  statutes,  which  were  passed  after 
the  filing  of  this  bill,  this  court  had  jurisdiction,  so  far  as  the 
individual  rights  of  the  corporators  were  concerned,  to  call  the 
directors  to  account;  and  to  compel  tbem  to  make  satisfaction 
for  any  loss  arising  from  a  fraudulent  breach  of  trust,  or  the 
willful  neglect  of  a  known  duty.  To  this  extent  Chancellor 
Kent,  in  the  case  of  The  AUomey-general  v.  The  Utica  Ins.  Co., 
2  Johns.  Gh.  389,  admitted  the  court  had  jurisdiction,  although 
he  doubted  the  general  powers  of  this  court  over  the  corpora- 
tion itself  to  prevent  an  abuse  of  its  corporate  privileges.  Until 
very  recently  but  few  incorporated  companies,  in  which  indi- 
viduals had  any  direct  pecuniary  interest,  existed  in  England, 
except  corporations  for  charitable  j^urposes.  And  this  court 
would  very  reluctantly  interfere  with  the  concerns  of  mere 
municipal  corporations,  where  a  sufficient  remedy  is  afforded  by 
mandamus  or  quo  warranto,  or  by  an  indictment  against  the  offi- 
cers of  the  corporation,  for  any  abuse  of  their  powers,  by 
which  the  public  has  sustained  an  injury.  But  since  the  intro- 
duction of  joint  stock  corporations,  which  are  mere  partner- 
ships, except  in  form,  the  principles  which  were  formerly 
applied  to  charitable  corporations  in  England  may  be  very 
appropriately  extended  to  such  companies  here.  The  directors 
are  the  trustees  or  managing  partners,  and  the  stockholders  are 
the  cesluis  que  trust,  and  have  a  joint  interest  in  all  the  property 
and  effects  of  the  corporation:  See  Wood's  Inst.,  b.  1,  c.  8,  p. 
110;  11  Co.  98,  b.  And  no  injury  the  stockholders  may 
sustain  by  a  fraudulent  breach  of  trust,  can,  upon  the  general 
principles  of  equity,  be  suffered  to  pass  without  a  remedy.  In 
the  language  of  Lord  Hardwicke,  in  a  similar  case,  '*  1  will 
never  determine  that  a  court  of  equity  can  not  lay  hold  of 
every  such  breach  of  trust.  I  will  never  determine  that  frauds 
of  this  kind  are  out  of  the  reach  of  courts  of  law  or  equity;  for 
an  intolerable  grievance  would  follow  from  such  a  determina- 
tion:" 2  Atk.  406.  The  demurrers  on  the  record  are  therefore 
not  well  taken,  and  should  be  overruled. 

The  defendants  have,  however,  assigned  as  causes  of  demur- 
rer, ore  ienusy  that  it  is  not  alleged  in  the  bill  that  the  corpora- 
tion, by  its  officers,  refused  to  sue,  or  that  the  defendants  are 
the  present  directors,  having  the  control  of  the  corporation;  and 
that  therefore  the  suit  should  have  been  in  the  name  of  the  cor« 
poratiou.     That  even  if  a  sufficient  excuse  is  shown  by  the  bill. 
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for  bringing  the  suit  in  the  name  of  the  stockholders,  the  cor- 
poration should  be  before  the  court  as  a  party  defendant.  I 
think  at  least  one  of  these  objections  is  well  taken,  and  that  the 
corporation  should  be  before  the  court,  either  as  complainant 
or  as  a  defendant. 

Generally,  where  there  has  been  a  waste  or  misapplication  of 
the  corporate  funds  by  the  officers  or  agents  of  the  company,  a 
suit  to  compel  them  to  account  for  such  waste  or  misapplica- 
tion should  be  in  the  name  of  the  corporation.  But  as  this 
court  never  permits  a  wrong  to  go  unredressed  merely  for  the 
sake  of  form,  if  it  appeared  that  the  directors  of  the  corpora- 
tion refused  to  prosecute  by  collusion  with  those  who  had  made 
themselves  answerable  by  their  negligence  or  fraud,  or  if  the 
corporation  was  still  under  the  control  of  those  who  must  be 
made  the  defendants  in  the  suit,  the  stockholders,  who  are  the 
real  parties  in  interest,  would  be  permitted  to  file  a  bill  in  their 
own  names,  making  the  corporation  a  party  defendant.  And 
if  the  stockholders  were  so  uumeroas  as  to  render  it  impossible 
or  vezy  inconvenient  to  bring  them  all  before  the  court,  a  part 
might  file  a  bill  in  behalf  of  themselves  and  all  others  standing 
in  the  same  situation:  ffichena  v.  Congreve,  4  Buss.  562.  Al- 
though the  revised  statutes  have  provided  for  cases  of  this 
kind  in  future,  this  bill  can  not  be  sustained  unless  it  is  made 
to  conform  to  the  law  as  it  existed  at  the  time  the  suit  was  com- 
menced. 

The  demurrer  ore  tenus  is  therefore  allowed,  upon  payment 
by  the  defendants  of  the  costs  of  the  demurrer  on  the  record: 
AUomey-general  v.  Broum,  1  Swans.  288;  Durdant  v.  Redman, 
1  Tern.  78.  But  the  complainants  are  to  be  at  liberty  to 
amend,  as  they  may  be  advised. 


OmcBSS  OF  CoBPOBATiOKS  A&E  LiABLE  for  refiuing  to  permit  transfer  of 
stock:  Morgan  v.  Bank  qfN.  A.,  11  Am.  Dec.  575. 

TEuaxEBS  ov  (yOBPOBATioNs  WHEN  Pebsonallt  Liablb  on  Dote  signed  M 
trustee:  McClure  v.  BetmeU,  12  Am.  Dec  223. 

DmsciOBS  OF  A  CoBPORATioK  ABB  LiABLB  for  a  fraodolent  breach  of  trust: 
Smith  Y.  BaiJibun^  66  Barb.  405;  Greaves  v.  Oouge,  52  How.  Pr.  60;  S.  C, 
Abb.  Pr.  (K.  S.)  381;  S.  C,  49  Id.  82,  where  Robinson  y.  Smith  is  cited, 
among  other  cases,  showing  when  an  individual  may  sue  the  directors  with- 
out "ftftl^Tng  the  aid  of  the  corporation,  or  making  it  a  defendant,  or  uniting 
with  him,  as  plaintiflw,  others  similarly  situated:  Excelsior  Petroleum  Co,  y. 
JLocfy,  63  N.  Y.  426;  Cross  v.  SackeU,  6  Abb.  265;  S.  C,  16  How.  Pr.  70; 
Robertson  v.  Bullions,  9  Barb.  132;  Cumberland  Coal  Co,  v.  Sherman,  30  Id. 
571;  Ramsay  v.  Gould,  67  Id.  406;  Ramsey  v.  Erie  R,  R.  Co.,  8  Abb.  (N.  S.) 
184;  and  may  be  restrained  in  equity  from  a  misapplication  of  the  corporata 
toads:  Howe  v.  Duel,  43  BarK  508. 
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Cited  in  EaH  N,  T.  A  Jamaica  B,  R,  Co.  ▼.  Elmore,  5  Hnn,  u  one  of  a 
■eries  of  cases  settling  the  principle  that  a  treasurer  of  a  corporation  can  not 
extinguish  his  indebtedness  thereto  by  porchasing  stock  thereof  at  a  low  fig- 
ure, and  charging  it  to  the  corporation  at  par;  in  Hand  v.  AtlaiUie  KaL 
Bank,  65  How.  Pr.  232;  N,  F.  dfc  N,  Haven  B,  B.  Co,  v.  Schuyler,  17  N.  Y. 
596;  S.  C,  7  Abb.  59;  Smith  v.  N,  T.  Consolidated  Stage  Co,,  18  Id.  422; 
WeWs  V.  JeweU,  11  How.  Pr.  247;  Gardiner  t.  Pollard,  lOBosw.  676,  in  r^aid 
to  the  necessity  of  making  the  corporation  a  party  where  the  suit  is  by  the 
stockholders  against  the  directors  for  loss  by  negligence;  in  Gray  v.  N,  T.  S 
Va.  S.  S.  Co.,  3  Hun,  391;  S.  C,  6  N.  Y.  S.  C.  (T.  &C.)  229;  LuUng  v.  At^ 
lantie  Mut,  F,  Ins,  Co.,  30  How.  Pr.  75;  Butts  y.  Wood,  38  Barb.  189,  that 
the  usual  and  more  approved  form  in  action  against  a  corporation  and  its  di- 
rectors is  for  one  or  more  of  the  stockhofders  to  sue  in  behalf  of  the  otheis. 

The  rule  in  regard  to  permitting  a  demurrer  ore  tenus  on  paying  the  corti 
of  the  record  demurrer,  is  followed  in  Forbes  v.  Whittoek^  3  Edw.  447;  Bagd 
y.  Hoyt,  5  Paige,  71;  and  as  to  the  praotioe  of  allowing  demurrers  ore  fow^ 
in  VamCUtfY.SieheU,2Id.20S;  Schsnek  y.  mmffwood,  S  Id.  177. 


Hills  t;.  Mill 


[SPAiaa  GB.9M.] 

SiPABAm  I>KEM  OB    IXTBTBUMEMTS    EziGUTXO  AT  THB  SaMB  TiMB   and  Ib 

relation  to  the  same  subject-matter,  may  be  taken  together  aad  oqb> 
strued  as  one  instrument. 

EAaEMXMTS  ABB  ATTACHED  TO  THB  Ebtatb  and  not  to  the  persQQ  of  the 
owner  of  the  dominant  tenement,  and  they  follow  the  estate  into  the 
hands  of  an  assignee. 

Sbbyitudes  ABE  A  Ghabob  UPON  THB  EsTATE  OB  Pbopbbtt  o€  the  seryicnt 
tenement,  and  follow  it  into  the  handa  of  any  person  to  ^diom  eooh 
ment  or  any  part  thereof  is  subsequently  conveyed. 

The  Division  or  the  Dominant  Estate  does  not  destroy  the 

and  the  owner  or  assignee  of  any  portion  of  that  estate  may  claim  the 
right  so  far  as  it  is  applicable  to  his  part,  provided  the  right  can  be  en- 
joyed as  to  the  separate  psroels,  without  any  additional  chaige  or 
burden  to  the  proprietor  of  the  servient  tenement. 

Basehent  Runnikq  with  the  Land. — Where  a  vendor  of  a  tract  of  land 
bounded  on  a  street,  agrees  with  the  vendee  that  a  certain  triangular 
piece  of  land  opposite  shall  not  be  built  upon,  and  gives  a  bond  to  thai 
effect,  the  vendee,  after  a  sale  of  the  tract  to  a  third  person,  can  not 
make  arrangements  with  the  vendor  whereby  the  triangular  piece  may 
be  built  upon. 

Motion  to  dissolve  an  injunction.  Bostwick,  the  owner  of  a 
tract  of  land  on  tfae  west  side  of  Hotel  street,  conyeyed  the 
same  to  Miller,  at  the  same  time  entering  into  a  bond  in  the 
penal  sum  of  ten  thousand  dollars,  conditioned  that  a  certain 
triangular  piece  of  land  on  the  east  side  of  Hotel  street,  oppo- 
site the  tract  sold  to  Miller,  and  belonging  to  Bostwick,  should 
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be  considered  public  property,  and  should  never  be  bailt  upon 
by  Bostvick,  or  any  one  claimiDg  under  him.  The  deed  and 
bond  were  duly  executed  and  recorded.  Six  years  afterwards, 
Miller  conveyed  the  west  tract  to  the  complainant,  except  a 
small  pieoe  a  rod  wide,  at  the  northern  end  of  the  tract,  which 
had  been  previously  sold  to  another  person.  The  complainant 
alleged  that  Miller  had  told  him  of  the  bond,  and  that  the 
keeping  the  triangular  lot  free  from  buildings  was  the  induce- 
ment to  him,  the  complainant,  to  buy  the  tract.  The  com- 
plainant erected  a  dwelling  on  his  lot,  and  made  improvements 
theieon.  Eight  years  thereafter,  in  1831,  the  trustees  of  the 
Baptist  Society,  desiring  to  enlarge  their  building,  bordering  on 
the  triangular  piece,  obtained  quitclaim  deeds  to  twelve  feet 
thereof  from  Miller,  and  the  heirs  and  representatives  of  Bost- 
wick,  then  deceased,  and  proceeded,  against  the  complainant's 
objection,  in  the  extension  of  their  building.  An  injunction 
having  been  obtained  to  restrain  the  trustees  from  further 
operation,  this  motion  was  now  made  to  dissolve  the  same. 

B.  Bleecker^  for  the  complainant. 

W.  H.  Seward,  contra. 

The  Changellob.  In  this  case  it  is  evident,  from  the  admis- 
sions in  the  answers,  that  the  agreement  to  keep  the  triangular 
lot  clear  of  buildings,  and  the  agreement  for  the  purchase  of  the 
lands  conveyed  by  Bostwick  to  Miller  by  the  deed  of  July,  1816, 
formed  onoentire  contract,  although  embracedin  different  instru- 
ments. In  Jack9on  v.  Dunsbagh,  1  Johns.  Cas.  91,  the  supreme 
ooart  of  this  state  decided  that  separate  deeds  or  instruments, 
exeoated  at  the  same  time  and  in  relation  to  the  same  subject- 
matter,  might  be  taken  together  and  construed  as  one  instru- 
ment. That  decision  was  founded  in  good  sense,  and  is 
supported  by  the  authority  of  the  case  of  Taylor  ex  dent.  AtJtyns 
V.  Horde,  1  Burr.  107.  In  the  last  case,  Lord  Mansfield  says, 
in  relation  to  two  separate  deeds  of  the  same  date:  "  The  inter- 
nal evidence  of  the  thiog  itself  speaks  them  to  be  one  transac- 
tion, and  the  same  to  all  intents  and  purposes  as  if  expressed  in 
one  instrument."  In  Van  Home  v.  Crain,  1  Paige,  455,  this  court 
applied  the  same  principle  to  two  separate  instruments  executed 
at  the  same  time,  by  one  of  which  a  lot  of  land  was  conveyed 
for  the  purpose  of  a  mill  site,  and  the  other  one  secured  the 
right  to  a  small  piece  of  land  upon  an  adjoining  lot  containing 
a  spring  and  run  of  water,  which  were  wanted  for  the  use  of 
the  mills.    In  the  case  under  consideration,  the  object  of  iht$ 
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bond  was  not  to  secare  a  personal  right  to  Miller  to  have  the 
triangle  kept  open,  without  reference  to  the  benefit  he  expected 
to  receive  thereby  as  the  owner  of  the  lands  conveyed  to  him  by 
the  deed.  It  was  an  easement  or  privilege  annexed  to  those 
lands;  and  if  he  had  reconveyed  the  whole  of  the  land  to  Boet- 
wick,  his  right  to  recover  for  a  breach  of  the  condition  of  the 
bond  would  have  become  extinct:  3  Kent  Com.  449;  Ersk. 
Piinc.  218,  227.  The  right  thus  granted  was  the  servitude  non 
officiendi  luminibus  vel  prospectui  of  the  Boman  law,  or  the  right 
of  the  owner  of  the  lands  to  which  it  is  appurtenant  to  restrain 
the  owner  of  the  servient  tenement  from  making  any  erection 
thereon  which  may  injure  the  light  or  prospect  of  the  dominant 
tenant,  or  any  part  thereof. 

Bights  of  this  description,  denominated  predial  servitudes  in 
the  civil  law,  and  by  our  law  termed  easements,  are  attached  to 
the  estate,  and  not  to  the  person  of  the  owner  of  the  dominant 
tenement;  and  they  follow  that  estate  into  the  hands  of  the 
assignee  thereof.  So,  on  the  other  hand,  they  are  a  charge 
upon  the  estate  or  property  of  the  servient  tenement,  and  fol- 
low it  into  the  hands  of  any  person  to  whom  such  tenement  or 
any  part  thereof  is  subsequently  conveyed :  3  Kent  Com.  420; 
Code  Nap.,  art.  686;  Inst.  Civ.  Law  of  Spain,  139.  As  the 
right  is  annexed  to  the  estate,  for  the  benefit  of  which  the  ease- 
ment or  servitude  is  created,  the  right  is  not  destroyed  by  a 
division  of  tbe  estate  to  which  it  is  appurtenant.  And  the 
owner  or  assignee  of  any  portion  of  that  estate  may  claim  the 
right,  so  far  as  it  is  applicable  to  his  part  of  the  property,  pro- 
vided the  right  can  be  enjoyed  us  to  the  separate  parcels  with- 
out any  additional  charge  or  burden  to  the  proprietor  of  the 
servient  tenement.  The  same  principle  is  applied  by  the  courts 
of  law  to  covenants  which  run  with  the  land.  And  the  assignee 
of  the  whole  estate  in  a  part  of  the  premises  may  recover  in  his 
own  name,  as  such  assignee,  for  a  breach  of  the  covenant  as  to 
that  x^^i't,  provided  the  covenant  is  in  its  nature  divisible: 
Shep.  Touch.  199;  Gonan  v.  Kemise,  Sir  W.  Jones'  Eep.  245. 
In  the  language  of  a  distinguished  common  law  judge,  '*  they 
stick  so  fast  to  the  thing  on  which  they  wait,  that  they  follow 
every  particle  of  it:"  See  Wilmot's  Opin.  346.  As  the  right  to 
have  the  triangular  lot  kept  open  for  the  benefit  of  the  domi- 
nant tenement  was  appurtenant  to  every  part  of  the  premises 
conveyed  to  Miller,  to  which  that  privilege  could  be  of  any 
possible  use.  Hills,  by  the  purchase  of  that  portion  of  those 
premises  which  lies  directly  opposite  the  triangle,  became,  in 
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equity  at  least,  the  assignee  of  that  privilege  or  easement  pro 
ianio, 

&Iiller  admits,  in  his  answer,  that  he  had  informed  the  com- 
plainant of  the  right  he  had  secured,  by  the  bond  of  Bostwick, 
to  prevent  the  erection  of  any  building  on  the  triangular  piece 
of  land;  and  that  this  information  was  given  pending  the  nego- 
tiation for  a  sale  to  the  complainant,  as  commending  the  pur- 
chase of  that  part  of  the  premises  which  was  subsequently 
bought  by  him.  If  the  privilege  was  of  no  value  to  that  part 
of  the  property,  the  mention  of  the  fact  of  the  bond  would  have 
been  no  commendation;  and  if  it  was  calculated  to  enhance  the 
Talue  of  the  property  in  the  opinion  of  the  purchaser,  it  would 
be  inequitable  to  permit  the  seller  to  release  the  right  he  had 
secured  by  the  bond,  after  he  had  by  that  means  induced  the 
complainant  to  become  the  buyer.  If  such  a  privilege  did  in- 
crease the  value  of  the  property  or  render  its  possession  more 
desirable,  either  in  reference  to  its  present  or  future  use  for  vil« 
lage  ]ot8,  the  legal  presumption  is  that  the  purchaser  took  that 
privil^e  into  the  account  in  deciding  upon  the  expediency  of 
taking  the  property  at  the  price  he  concluded  to  give.  The 
complainant  is  therefore  equitably  entitled  to  the  benefit  of  the 
stipulations  in  the  bond,  so  far  as  is  necessary  to  secure  to  him 
the  privilege,  as  appurtenant  to  that  part  of  the  premises.  As 
against  the  present  or  any  future  owners  of  the  land  still  held 
by  Miller,  the  trustees  of  the  Baptist  church  Lave  secured  the 
right  to  extend  their  building  on  to  the  triangle  to  the  extent 
of  twelve  feet.  But  as  they  made  that  arrangement  with  full 
knowledge  of  the  equitable  claim  of  Hills,  they  can  not  without 
his  consent  be  permitted  to  erect  a  building  on  any  part  of  the 
triangle,  to  the  injury  of  his  part  of  the  adjacent  properly  held 
under  the  deed  from  Bostwick  to  Miller. 

From  the  answer  of  the  defendants,  and  from  a  view  of  the 
several  localities  about  this  triangle  as  exhibited  by  the  maps,  I 
confess  it  appears  to  me  that  the  complainant  is  a  little  unrea- 
sonable in  refusing  this  privilege  to  a  respectable  congregation 
of  Christians,  who  wish  to  enlarge  their  church  by  extending  it 
only  a  few  feet  into  this  vacant  lot,  unless,  indeed,  the  ob- 
ject of  this  suit  is  to  settle  his  rights  as  to  the  future  occupation 
of  the  residue  of  the  triangle.  But  the  same  principle  which 
would  authorize  this  court  to  disregard  his  rights  for  this  object, 
would  render  it  equally  proper  for  the  court  to  disregard  them 
if  the  object  of  the  defendants  was  to  erect  a  "  Hall  of  Science," 
or  a  Turkish  mosque.     And  for  aught  I  can  know,  judicially. 
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the  contemplated  building  may  be  as  offenaive  to  the  complain- 
ant as  an  edifice  of  either  of  the  descriptions  supposed  would 
unquestionablj'  be  to  his  pious  neighbors  who  now  wish  to  wor- 
ship there.  However  unreasonable  I  may  suppose  the  com- 
plainant to  be,  in  this  instance,  if  he  has  rights  they  are  guaran- 
teed to  him  by  the  constitution,  and  he  can  not  be  deprived  of 
them  even  for  a  public  benefit,  except  by  due  course  of  law,  and 
upon  receiving  a  just  compensation  therefor.  The  legislature 
has  not  deemed  it  expedient  to  authorize  the  taking  of  private 
property  for  such  an  object;  and  until  they  do  so  he  can  not  be 
deprived  of  his  rights  without  his  consent. 

The  application  to  dissolve  the  iniunction  must  therefore  be 
denied. 

Two  Instbumxntb  Executed  at  the  Same  Time,  betweea  the  nine 
parties,  and  relating  to  the  same  sabject-matter,  are  to  be  oooBtmed  together 
as  forming  bnt  one  oontraot:  Jackson  ▼.  McKenny^  20  Am.  Dea  690;  Clap  v. 
Draper,  3  Id.  215;  Rexford  v.  Afarquis,  7  Lans.  261;  MoU  ▼.  Bkhtm^er^  87 
K.  Y.  65;  Mann  v.  WhUbeck,  17  Barb.  393;  Edgett  ▼.  HaH,  9  N.  T.  216) 
Flagg  ▼.  Afunger,  Id.  488;  Bonesteel  v.  Mayor  of  N.  F.,  6  Boew.  663. 

Servitude  Defhted:  Taylor  v.  Hampton,  17  Am.  Dec.  710. 

EASEMEirr,  How  mat  be  Destboted:  Taylor  ▼.  HampUm,  17  Am.  Dea 
710;  by  a  union  of  the  dominant  and  servient  estates:  MarthaU  ▼.  6^111611,  11 
N.  Y.  471. 

Cited  as  anthority  that  where  the  owner  of  a  tract  of  land  seUs  a  pert 
bounding  it  by  the  center  of  a  street  laid  out  on  a  map  of  the  tracts  the 
grantee  is  entitled  to  the  right  of  way  over  the  land  marked  on  the  map  as  a 
street:  Taylor  v.  Hopper,  62  N.  Y.  650;  Lawrence  v.  Mayor  qf  New  Tork^ 
2  Barb.  580;  and  in  re^pird  to  easements  created  by  deed  passing  by  assignmenti 
in  Trustees  v.  Lynch,  70  N.  Y.  452;  Brouwer  v.  Jones,  23  Barb.  161;  CkUdw. 
Chappell,  9  N.  Y.,  255;  Wood  v.  Seely,  32  Id.  116;  Perkins  v.  Coddington,  4 
Bob.  651;  and  that  a  covenant  by  a  grantor  or  grantee  not  to  erect  certain  or 
any  buildings  on  lots  adjacent  to  the  tract  conveyed  runs  with  the  land,  and 
will  be  enforced  in  equity:  Trustees  of  Watertown  v.  Cowen,  4  Paige,  515;  Bar- 
row  V.  Bichard,  8  Id.  356;  S.  C,  3  Edw.  109;  Seymour  v.  McDonald,  4  Sandt 
Oh.  508;  Stewart  v.  Winters,  Id.  590;  Brouwer  v.  Jones,  23  Barb.  161;  Ross 
▼.  Bunn,  21  N.  Y.  278,  where  the  principle  was  applied  to  an  easement  of 
pasturage:  TcJXmadge  v.  East  River  Bank,  26  Id.  2ia 

Evert  Part  ov  the  Sebviemt  Tezvement  is  as  mnch  bonnd  as  the  whole 
of  the  original  premises  were,  and  every  part  of  the  dominant  tenement  is 
entitled  to  claim  the  benefit  of  the  ohaige  against  the  prenuaes  boimd:  Adams 
T.  Van  Alstyne,  26  N.  Y.  23a 
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First  Baptist  Chueoh  in  Habtfobd  t;.  With- 

(8  Paiox  Ob.  396.] 

FiOFKBrr  Held  in  Trust  fob  ait  Unincorporatbd  KKUoiousSociETr  vesto 
in  the  corporation  whenever  the  requisites  of  the  statute  are  complied 
vith  so  as  to  render  them  legally  competent  to  take  property  in  their 
corporate  capacity. 

T^B  Cbvbch  Consists  of  persons  who  have  made  a  puhlic  profession  of  re* 
ligkni,  and  who  are  associated  together  by  a  covenant  of  church-f ellow- 
sihip  for  the  porpoee  of  celebrating  the  sacrament,  and  watching  over  the 
•piritoal  welfare  of  each  other. 

A  CoNGBEOATiON  IS  A  VoLUNTABT  ASSOCIATION  of  individuals  or  familiesv 
united  for  the  purpose  of  having  a  common  place  of  worship,  to  provide 
a  proper  teacher  to  instruct  them  in  religious  doctrines  and  duties,  to 
administer  the  ordinance  of  baptism,  etc. 

MnffiBRS  OT  THB  Chubch  havb  NO  Other  OB  Obbateb  RiaHTS  as  cor* 
porators  than  any  other  members  of  the  society  who  statedly  attend  with 
them  for  the  purposes  of  divine  worship. 

LiOAL  Tbibunals  havb  no  Jurisdiction  oteb  thb  Chuboh  as  such,  ex- 
cept so  far  as  is  necessary  to  protect  the  civil  rights  of  others,  and  to 
preserve  the  public  peace. 

The  Church  Judicatories  Dsterminb  all  Questions  relating  to  the 
faith  and  practice  of  the  church  and  its  members,  bat  can  not  interfere 
with  the  temporal  concerns  of  the  congregation  or  society  with  which 
the  church  is  connected. 

ifwMJMWi  or  the  Chubch  Excluded  fob  Hebest  may  still  not  only  be 
Toieca  as  members  of  the  congregation,  but  may  be  also  elected 
tmsteea,  and  have  the  management  of  the  temporal  concerns  of  the  con- 


Tarn  Chubch  Judioatobies  can  not  remove  a  minister  without  the  consent 
of  a  majority  of  the  members  of  the  congregation,  or  of  their  legally  con- 
■titoted  trustees,  if  they  are  incorporated. 

The  Obant  or  a  Pew  in  Pebpetuitt  does  not  give  to  the  owner  an  abso- 
lute right  of  property,  but  simply  entitles  him  to  the  use  of  the  pew, 
lor  the  porpoee  of  sitting  there  during  divine  service. 

Fsir  OwNEB  MAT  MAINTAIN  Casb,  Tbespass,  ob  EJECTMENT,  according  to 
eircomstances*  if  he  is  improperly  disturbed  in  his  right  to  the  use  of 
the  pew. 

Wkrheb  Chancebt  CAN  Intebvebb  to  prevent  changes  in  the  doctrines 
or  modes  of  worship  from  those  as  originally  established  by  a  religious 
society,  qwgre. 

Bill  for  an  injunction  to  restrain  the  defendants  from  occu- 
pjing  the  palpit  of  tbe  First  Baptist  Ohurch  in  Hartford,  or 
impeding  the  complainants  from  celebrating  divine  worship, 
and  from  using  or  interfering  with  the  temporalities  of  the 
church;  also  praying  that  the  custody  and  control  of  the  meet- 
ing-house and  other  temporalities  of  the  church  might  be  de- 
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creed  to  belong  to  the  complainants  or  their  successors,  or  thai 
an  account  might  be  taken  of  the  interests  of  the  complainants, 
and  of  the  corporators  they  represent,  in  the  meeting-house 
and  pews,  and  that  the  defendants  might  be  compelled  to  paj 
them  the  amount  thereof  for  the  benefit  of  their  church  and 
society. 

The  contest  arose  out  of  the  following  circumstances:  In 
1813  A.  Norton  and  wife  conveyed  to  ''the  elder  or  minister, 
deacons,  wardens,  or  vestrymen,  and  their  successors  in  office, 
of  the  first  Baptist  church  in  Hartford,"  a  lot  of  ground  for  the 
erection  of  a  Baptist  church  for  the  sole  and  only  use  of  the 
said  Baptist  church  and  society  or  congregation  as  such,  in 
regular  standing  and  fellowship  with  the  Baptist  Association. 
A  meeting-house  was  erected  on  the  lot  and  the  expense  de- 
frayed by  the  sale  of  the  pews.  In  1829  Witherell  and  a  majority 
of  the  church  being  thought  by  the  minority  to  be  pursuing  an 
unchristian  course  of  conduct,  and  one  at  variance  with  the  prin- 
ciples of  the  Baptist  church,  an  appeal  was  taken  to  the  Wash- 
ington Baptist  Association,  a  tribunal  constituted  by  all  the  Bap- 
tist churches  in  the  county  of  Washington  to  decide  upon 
ecclesiastical  grievances,  which  tribunal  decided  that  such  mi- 
nority was  the  regular  Baptist  church  in  Hartford.  The  minor- 
ity, then  duly  incorporated,  possessed  themselves  of  the  meet- 
ing-house and  the  temporalities  of  the  church,  except  the 
church  records  and  the  communion  vessels,  which  some  of  the 
defendants  withheld.  The  complainants  then  alleged  that  the 
defendants  obtruded  themselves  into  the  meeting-house  on  the 
Sabbath,  occupied  the  same,  excluded  the  complainants'  minis- 
ter from  preaching,  and  still  retained  possession  of  the  church; 
<ind  that  the  complainants  and  those  they  represented  owned 
more  than  two  thirds  of  the  meeting-house,  while  the  defend- 
ants with  their  adherents  owned  less  than  one  third. 

The  defendants,  in  return  to  the  notice  of  the  application  for 
an  injunction,  put  in  an  affidavit  and  certificate  showing  that 
they  had  become  incorporated,  and  that  the  certificate  was  ac- 
knowledged and  recorded  according  to  the  statute. 

8.  Stevens^  for  the  complainants. 

J,  Crary,  contra. 

The  Chancellor.  It  is  evident  from  the  affidavit  on  the  part 
of  the  defendants  that  here  are  two  corporations,  or  bodies 
claiming  to  be  corporations,  contending  for  the  possession  of 
this  meeting-house.     If  the  only  contest  between  these  parties 
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18  as  to  which  is  the  corporation  legally  entitled  to  the  posses* 
sioD  of  the  temporalities  of  the  church  or  society  originally 
formed  in  Hartford,  I  think  the  complainants  have  mistaken 
their  remedy.  They  should  have  settled  that  right  either  by 
an  action  of  trespass  against  the  individuals  who  took  posses- 
Bion  of  the  pulpit,  or  by  an  action  of  ejectment  to  recover  pos- 
session of  the  meeting-house.  By  referring  to  the  statute  rela- 
tive to  the  incorporation  of  religious  societies,  3  Bev.  Stat.  295, 
Bee.  4,  it  will  be  found  that  the  trustees  of  a  church  or  society, 
when  legally  incorporated,  are  authorized  to  take  into  their 
possession  all  the  property  of  the  society,  whether  the  same 
was  given  directly  to  such  church  or  society,  or  to  any  other 
person  for  their  use;  and  they  are  to  hold  such  property  as 
folly  and  amply  as  if  the  right  or  title  thereto  had  been 
originallj  vested  in  the  trustees.  I  think  the  only  rational 
construction  which  can  be  given  to  this  part  of  the  statute  is, 
that  if  the  grantor  or  any  other  person  held  the  estate  originally 
in  trust  for  the  church  or  society,  the  legal  estate  is  transferred 
to  the  corporation  whenever  the  requisites  of  the  statute  are 
complied  with,  so  as  to  render  them  legally  competent  to  take 
property  in  their  corporate  character. 

In  the  case  of  The  Trusiees  of  the  Philadelphia  Baptist  Associa^ 
Hon  V.  Hart's  ExecuiorSy  4  Wheat.  1,  the  supreme  court  of  the 
United  States  decided  that  an  unincorporated  association  could 
not  take  land  by  devise  to  them  in  the  name  of  their  society, 
and  that  a  devise  of  that  description  could  not  be  executed  by 
a  court  of  chancery  as  a  charity  by  the  common  law.  But  in  a 
subsequent  case  the  same  court  sustained  a  bill  by  the  nominal 
trustees  of  an  unincorporated  religious  society,  to  protect  tboir 
right  to  a  lot  of  ground  granted  for  the  use  of  such  society  by 
the  name  of  "The  German  Lutheran  Church."  BeaUy  and 
BUchie  v.  Kurtz^  2  Pet.  666.  And  in  the  late  case  of  Inglis  v. 
The  SaUor^s  Snug  Harbor,  3  Id.  114,  they  held  a  devise  valid, 
which  provided  for  the  vesting  of  the  property  in  a  corporation 
to  be  thereafter  created.  Similar  decisions  have  been  made  in 
several  of  the  state  courts  in  respect  to  lands  granted  or  de- 
vised for  pious  uses,  or  other  purposes  of  charity:  1  Greenl. 
271;  9  Mass.  44.  At  the  time  the  deed  of  Norton  and  wife 
was  executed,  conveying  the  property  to  this  society,  by  their 
associate  name,  the  statute  was  in  existence  by  which  the  mem- 
bers of  the  society  were  authorized  to  incorporate  themselves 
whenever  they  thought  proper;  and  by  which  statute  it  was 
declared  that  the  legal  title  to  property  thus  conveyed  should 
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in  that  event  Test  in  the  corporatiou.  The  legal  title  being  in 
the  corporation  which  was  first  properly  constituted,  the  parties 
must  be  left  to  their  legal  remedy  to  ascertain  whether  the 
complainants  are  entitled  to  the  possession  of  the  property,  or 
the  'corporation  of  which  a  part  of  the  defendants  are  trustees, 
if  there  can  be  any  doubt  on  that  subject. 

It  may,  however,  be  proper,  as  it  may  save  unnecessary  liti- 
gation to  these  parties,  to  state  briefly  my  views  on  that  ques- 
tion. The  complainants  appear  to  have  acted  on  the  supposi- 
tion that  the  decision  of  the  ecclesiastical  judicatory,  that  a 
certain  portion  of  the  members  of  the  Baptist  church  in  Hart- 
ford were  heterodox  in  doctrine  or  practice,  and  were  not  the 
true  church,  must  have  a  legal  effect  upon  the  incorporation  of 
the  members  of  this  religious  society.  But  I  apprehend  that 
in  tbis  thev  have  overlooked  the  distinction  between  the  con- 
gregation  and  the  church  strictly  so  called,  which  comprises 
only  a  part  of  the  congregation  or  society.  The  church  consists 
of  an  indefinite  number  of  persons,  of  one  or  both  sexes,  who 
have  made  a  public  profession  of  religion,  and  who  are  associ- 
ated together  by  a  covenant  of  church  fellowship,  for  the  pur- 
pose of  celebratiug  the  sacrament,  and  watching  over  the 
spiritual  welfare  of  each  other.  But  a  religious  society  or  con- 
gregation, as  recognized  by  the  third  section  of  the  statute  pro- 
viding for  the  incorporation  of  religious  societies,  is,  with  us, 
what  is  usually  denominated  a  poll  parish  in  some  of  the 
neighboring  states.  It  consists  of  a  voluntary  association  of  in- 
dividuals or  families,  united  for  the  purpose  of  having  a  com- 
mon place  of  worship,  and  to  provide  a  proper  teacher  to  in- 
struct them  in  religious  doctrines  and  duties,  and  to  administer 
the  ordinances  of  baptism,  etc.  Although  a  church  or  body  of 
professing  Christians  is  almost  uniformly  connected  with  such 
a  society  or  congregation,  the  members  of  the  church  have  no 
other  or  greater  rights  than  any  other  members  of  the  society 
who  statedly  attend  with  them  for  the  purposes  of  divine  wor*- 
ship.  Over  the  church,  as  such,  the  legal  or  temporal  tribunals 
of  this  state  do  not  profess  to  have  any  jurisdiction  whatever, 
except  so  far  as  is  necessary  to  protect  the  civil  rights  of  others, 
and  to  preserve  the  public  peace.  All  questions  relating  to  the 
faith  and  practice  of  the  church  and  its  members  belong  to  the 
church  judicatories,  to  which  they  have  voluntarily  subjected 
themselves.  But,  as  a  general  principle,  those  ecclesiastical 
judicatories  can  not  interfere  with  the  temporal  concerns  of  tbo 
congregation  or  society  with  which  the  church  or  the  memben 
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thereof  are  connected.  It  follows,  from  this  view  of  the  sub* 
ject,  that  these  defendants,  although  they  may  have  been  rights 
folly  excluded  from  the  communion  and  fellowship  of  the 
Baptist  church,  on  account  of  anti-sabbatarianism,  or  some 
other  heresy,  as  suggested  by  the  complainants'  counsel,  yet 
they  may  still  not  only  be  legal  Toters  as  members  of  the  con* 
gregation  or  society,  but  they  may  be  elected  trustees,  and  have 
the  management  of  the  temporal  concerns  of  the  congregration. 

The  affidavit  on  the  part  of  the  defendants  shows  that  the  in- 
corporation of  the  society,  on  the  sixth  of  September  last,  was 
made  upon  due  notice  from  the  pulpit,  in  the  usual  form  as 
prescribed  by  the  statute;  and  that  the  members  of  the  con- 
gregation generally  attended  and  Toted  for  trustees.  Although 
one  of  the  notices  must  probably  have  been  given  by  Elder 
Witherell  after  the  decision  of  the  ecclesiastical  council,  this 
did  not  render  the  notice  invalid.  It  is  not  pretended  but  that 
he  was  at  that  time  the  minister  in  fact  of  the  congregation; 
although,  as  a  member  of  the  schismatic  part  of  the  church,  the 
council  had  decided  against  him.  If  I  am  correctly  informed 
as  to  the  usages  of  the  Galvinistic  Baptists,  it  is  to  ordain  their 
clergyman  to  the  work  of  evangelists,  or  ministers  of  the  gospel 
at  large,  and  not  as  the  ministers  of  any  particular  churches  or 
congregations;  and  they  preach  the  gospel  and  administer  the 
ordinances  by  virtue  of  that  general  authority,  and  not  in  con- 
sequence of  their  connection,  by  church  membership,  with  a 
particular  church.  Although  as  a  member  of  this  church 
Elder  Witherell  may  have  been  rightfully  excluded  from 
church-fellowship  vnth  the  Baptist  Association  of  Washington 
county,  it  is  not  alleged  in  the  bill  that  the  council  had  any 
authority  to  deprive  him  of  the  privileges  of  the  ministry. 
And  they  certainly  had  no  right  to  remove  him  from  his  situa- 
tion as  minister  of  any  particular  society  or  congregation, 
without  the  consent  of  the  majority  of  the  members  thereof; 
or  of  their  legally  constituted  trustees,  if  they  were  incor- 
porated. My  opinion,  therefore,  upon  the  facts  now  before 
me,  is,  that  the  corporation  organized  on  the  sixth  of  Septem- 
ber succeeded  to  the  temporal  rights  of  this  society,  and  that 
the  trustees  of  that  incorporation  are  legally  entitled  to  the  pos- 
session and  control  of  the  meeting-house  and  other  temporali* 
ties  of  the  congregation. 

The  fact  that  the  corporators  whom  the  complainants  represent 
own  two  thirds  of  the  pews,  can  not  alter  the  rights  of  the 
parties.    The  grant  of  a  pew  in  perpetuity  does  not  give  to  the 
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owner  an  absolute  right  of  property,  as  in  a  grant  of  land  in 
fee.  The  grantee  is  only  entitled  to  the  use  of  the  pew  for  the 
purpose  of  sitting  therein  during  divine  service:  Sajer's  Bep. 
177;  1  Phil.  323;  3  Pick.  344;  4  N.  H.  480;  7  Pick.  138.  But 
the  owner  of  the  pew  ma^'  maintain  ease,  trespass,  or  eject- 
ment, according  to  the  circumstances,  if  he  is  improperly  dis- 
turbed in  the  legitimate  exercise  of  his  legal  right  to  use  his 
pew  for  that  purpose. 

The  question  whether  the  trustees  of  this  society  can  lawfully 
change  the  nature  of  the  institution,  as  originally  established, 
can  not  be  decided  between  the  present  parties.  If  the  defend- 
ants, as  trustees  of  the  corporation  which  bas  the  legal  control 
of  the  temporalities  of  this  society  or  congregation,  abuse  the 
trust  reposed  in  them  by  the  corporators  or  those  for  whose 
benefit  they  hold  the  property,  and  misapply  the  funds  of  the 
society,  I  am  inclined  to  think  this  court,  at  common  law,  has 
power  to  compel  them  to  account  for  such  misapplication;  not- 
withstanding the  provision  in  the  revised  statutes  excepting 
religious  incorporations  from  the  visitorial  power  which  is  ex- 
pressly given  to  the  chancellor  in  relation  to  ordinary  corpora- 
tions: 2  Bev.  Stat.  4C1,  art.  2.  But  it  must  be  a  most  plain  and 
palpable  abuse  of  power,  which  will  induce  this  court  to  inter- 
fere as  to  any  dispute  growing  out  of  religious  or  sectarian 
controversies.  In  the  case  of  The  AUonxey^eneral  v.  Pearson^ 
3  Meriv.  353,  to  which  I  was  referred  on  the  argument  as  a 
leading  case  on  this  subject.  Lord  Eldon  did  interfere  to  pre- 
sent the  trustees  of  a  church  erected  for  Trinitarian  Protestant 
dissenters  from  being  converted  into  a  Unitarian  chapel; 
although  a  great  portion  of  the  members  of  the  congregation 
were  said  to  have  embraced  the  new  doctrines.  It  must,  how- 
ever, be  recollected  that  the  chancellor  was  there  administer- 
ing the  equity  of  the  statute,  43  Eliz.  c.  4,  relative  to  charita- 
ble  uses;  which  statute  is  not  in  force  here.  His  lordship  puts 
Lis  decision  upou  the  ground  that  the  court  is  bound  to  see  the 
trust  executed  according  to  the  intention  of  the  original  found- 
ers of  the  charity,  without  inquiring  whether  the  doctrines 
intended  to  be  taught  in  that  particular  church  be  right  or 
wrong. 

In  the  case  under  consideration,  I  presume  the  original 
founders  of  the  Baptist  church  in  Hartford,  in  conformity  with 
the  generally  received  opiuiou  among  Calvinistic  Baptists,  be- 
lieved the  holy  Sabbath  was  of  divine  institution;  and  that  they 
intended  such  doctrines  should  bo  taught  in  that  church  and 
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eongregation.     Upon  thai  supposition,  if  Elder  Witberell  ia 
permitted  by  the  tnistees  to  inculcate  a  different  doctrine  in  hia 
public  discourses  in  this  church,  I  presume  Lord  Eldon  would 
cousider  it  such  a  departure  from  the  original  establishment  as 
to   justify  his  interference.     Even  in  that  case,  however,  he 
would  require  the  facts  to  be  stated  in  the  bill,  so  that  the  de- 
fendants might    take    issue    thereon.     Where  this    court    ia 
obliged  to  administer  a  trust,  the  chancellor  can  not  put  his 
eonscience  into  the  keeping  of  any  ecclesiastical  or  other  tri- 
banal.     But  the  nature  of  the  original  trust,  and  the  particulars 
in  which  it  has  been  violated,  must  be  stated  in  the  x)leadings, 
ao  that  the  court  may  see  in  what  that  violation  consists.     For 
aught  that  appears  on  this  bill,  the  council  of  the  association 
may  have  decided  against  Elder  Witberell  because  he  preached 
Bome  other  doctrine  from  the  pulpit,  as  inconsistent  with  the 
original  foundation  of  the  society  as  anti-sabbatarianism;  but 
which  this  court  might  consider  a  political  rather  than  a  religious 
heresy.     I  confess  I  have  always  entertained  serious  doubts 
whether  any  civil  tribunal  in  this  state  could  interfere  to  pre- 
vent the  majority  of  the  corporators  in  a  religious  society  from 
introducing  such  changes  in  the  doctrines  or  modes  of  worship 
in  their  churches  as  they  might  deem  expedient,  and  which  they 
could  introduce  through  their  trustees,  elected  in  the  manner 
prescribed  by  law. 

For  myself,  although  my  opinions  are  fixed  and  settled  as  to 
the  essential  doctrines  of  Christianity  as  taught  in  the  church  to 
which  I  belong,  I  am  unwilling  as  a  civil  judge  to  assume  the 
responsibility  of  deciding  upon  the  correctness  of  the  religious 
tenets  of  others,  either  in  matters  of  faith  or  otherwise.  Neither 
am  I  prepared  to  say  that  it  would  be  right,  or  expedient,  to 
adopt  the  principle  of  Lord  Eldon  here,  where  all  religions  are 
not  only  tolerated,  but  are  entitled  to  equal  protection  by  the 
principles  of  the  constitution.  Upon  Lord  Eldon 's  principle  a 
society  of  infidels,  who  had  erected  a  temple  to  the  goddess  of 
reason,  could  not,  upon  the  conversion  of  nine  tenths  of  the 
society  to  Christianity,  be  permitted  to  hear  the  word  of  life  in 
that  place  where  infidelity  and  error  had  once  been  taught. 
And  upon  the  same  principle,  the  newly  created  equity  juris- 
diction in  a  neighboring  state  might  find  itself  con  strained  to 
order  some  of  the  parishes  within  its  limits  to  employ  religious 
teachers  who  should  inculcate  the  doctrine  of  witchcraft  as  it 
was  taught  in  their  churches  at  the  time  of  their  first  organiza« 
tion.     If  courts  are  unwilling  to  go  these  lengths  they  must 
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abandon  the  principle,  or  assame  the  responsibility  of  deciding 
for  the  consciences  of  others  what  are  and  what  are  not  esBeutial 
differences  of  opinion  in  matters  of  faith,  as  well  as  of  practice. 

Without  pursuing  this  subject  further,  it  is  sufficient  for  the 
decision  of  this  application  to  say  there  is  nothing  in  this  bill 
to  authorize  the  court  to  grant  the  relief  which  is  now  asked  for 
against  these  defendants. 

The  motion  for  an  injunction  is  therefore  denied,  with  costs. 


Pbopestt  in  Pbws. — See  Daniel  v.  Wood,  11  Am.  Dec.  151,  and  note  to 
Oay  V.  Bater,  9  Id.  161.  A  pew-holder's  rights  ore  subject  to  the  power  of  the 
trustees  to  alter  and  repair  the  church:  Voorhees  v.  Prehbyterian  Churck,  5 
How.  74;  17  Barb.  108.  His  interest  is  a  qualified  one;  it  does  not  entitle 
him  to  rise  from  his  pew  during  service  to  interrogate  the  pastor  and  ^  a 
quarrel  upon  him:   Wall  v.  Lee,  34  N.  Y.  149. 

Pew-holdek's  AcnoK  fob  Distubbakce. — See  Oay  v.  Baker ^  9  Id.  161, 
and  note,  and  Daniel  v.  Wood,  11  Id.  151.  He  may.  bring  trespass  for  a  dis- 
turbance of  his  possession:  Sliaw  v.  Beveridgt^  3  HiU,  28;  MeNahb  v.  Pond,  A 
Bradf.  la 

Cited,  in  regard  to  what  extent  charitable  or  religious  uses  are  sanctioned  bj 
the  written  law  of  New  York,  in  Church  qf  Uie  RedempUon  v.  Grace  Churchy 
6  Hun,  171;  PeartaU  v.  Post,  20  Wend.  US;  Robertson  v.  Bullions,  9  Bark 
79;  S.  C,  UN.  Y.  249,  where  it  is  stated  that  property  may  be  granted  or 
dedicated  to  the  use  of  a  body  incapable  of  holding  it  in  its  own  right;  and 
as  deciding  that  the  corporation  formed  under  existing  laws  succeeded  with- 
out any  formal  conveyance,  to  all  the  property  of  the  unincorporated  society, 
«nd  to  all  property  held  for  its  use:  Bf/ormed  Church  v.  Schoolcraft,  65  N.Y. 
144;  Trustees  <^  tlie  Soutfi  Baptist  Church  v.  Yates,  1  Hoff.  Ch.  143;  Bowen 
V.  Irisli  Pres.  Cong,  cfN.  Y,,  6  Boa.  267;  MaUer  qf  TrusUea  N.  Y.  P,  E.  Pub. 
Schools,  31  N.  Y.,  592.  The  principal  case  is  further  referred  to  upon  the  au- 
thority of  the  tribunals  of  law  to  interfere  to  prevent  changes  in  the  doctrines 
of  a  church:  Miller  v.  OabU,  2  Denio,  523;  S.  C,  10  Paige,  647;  Kinckemr. 
Lutheran  Churches,  1  Sandf.  Oh.  510,  the  authority  being  baaed  upon  the 
power  of  chancery  to  oversee  the  performance  of  trusts  and  prevent  the  em- 
ployment of  trust  funds  for  objects  other  than  those  of  the  trust.  But  the 
mere  denominational  character  of  a  church  may  be  changed  by  its  corpora- 
tors at  pleasure:  Madison  Av.  Baptist  Church  v.  Baptist  Church  in  Oliver  SL,, 
1  Abb.  (N.  S.)  226;  S.  C,  3  Rob.  594. 
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(8  PAXoa  Oh.  431.] 

Alleoatiovs  PosmvELT  SwoBN  TO  IN  A  BiLL,  and  not  substantially  de- 
nied in  the  answer  u|)on  the  defendant's  own  knowledge,  must  be  takes 
as  true. 

Whebe  the  Equities  abe  Equal,  and  neither  has  the  legal  titles  the 
who  has  the  prior  equity  must  prevail 
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Chancvrt  will  not  Perhtt  the  Party  having  the  anhsequent  equity  to 

protect  himself  by  obtaining  possession  of  the  legal  title  after  he  has 

either  actual  or  constmctive  notice  of  the  prior  equity. 
A  Bona  Fide  Pubchaseb  must  aver  that  he  not  only  paid  the  purchase 

money,  but  that  he  obtained  the  legal  title  before  he  had  notice  of  the 

prior  equity. 
Possession  is  Sutficient  to  Put  on  Inqcobt  as  to  the  actual  rights  of  the 

possessor,  and  is  good  constructive  notice  of  those  rights. 
Between  a  Purchaser  in   Good  Faith  under  the  recording  act,  and  a 

honafde  purchaser  within  the  decisions  of  the  courts  of  equity,  there  is 

no  distinction. 
The  Object  ov  the  Reoordino  Act  was  to  protect  a  subsequent  bonaJScU 

purchaser  against  a  previous  conveyanoe  of  the  legal  estate. 
Absolute  Deed  with  a  Deteasanoe  should  be  Recorded  in  the  book 

of  mortgages,  otherwise  no  benefit  is  derived  from  the  recording  of  the  in- 

stmment. 

Appeal  from  the  decision  of  a  Tice-chaiicellor,  diBsoMng  an 
injunction.  Grimstone  being  possessed  of  a  nine-acre  tract 
and  a  large  lot,  which  was  incumbered  by  mortgages  to  the 
sum  of  one  thousand  seven  hundred  dollars,  conveyed  them 
both  to  Carter  by  warrauty  deed,  in  consideration  of  the  dis- 
chaige  of  the  mortgages.  Carter  entered  into  a  written  agree- 
ment with  Grimstone  to  reconvey  the  nine-acre  tract  whenever 
requested,  and  the  north  half  of  the  large  lot.  No.  64,  on  re- 
ceiving the  balance  of  the  mortgage  moneys  after  deducting  one 
thousand  six  hundred  dollars  and  interest.  The  complainant 
continued  in  possession  of  the  north  half  of  No.  54.  Carter 
subsequently  conveyed  the  whole  of  that  lot  to  Seymour  and 
Wells  for  a  full  consideration;  they  knew  that  Grimstone  was 
in  possession  of  a  part,  but  thought  him  Carter's  tenant  at 
BufTerance,  and  had  no  actual  notice  of  the  circumstances  under 
which  Carter  held  until  after  their  purchase. 

M,  T.  Reynolds  avd  A.  8.  Alexander,  for  the  complainants. 
A  plea  of  purchase  for  valuable  consideration,  without  notice, 
must  aver  that  the  vendor  was  in  possession,  and  that  the  pur- 
chase money  was  actually  paid :  Jewell  v.  Palmer,  7  Johns.  Ch. 
65  [11  Am.  Dec.  401J;  2  Madd.  Cb.  Pr.  323;  Walivyn  v.  Lee,  9 
Yes.  jun.  32;  Daniels  v.  Davison,  16  Id.  249,  252.  Possession 
by  another  than  the  vendor  is  sufficient  to  excite  inquiry,  and 
would  lead  to  knowledge  of  the  occupant's  claims:  Oalenline  v. 
Erwin,  Hopk.  48,  55,  56;  Murray  v.  Ballou,  1  Johns.  Ch.  566; 
Eeally  v.  Finister,  2  Id.  158;  SmUh  v.  Low,  1  Atk.  489.  It  ia 
constructive  notice  to  a  subsequent  purchaser,  who  must  take 
subject  to  the  occupant's  rights:  Oouvemeur  v.  Lynch,  2  Paige, 
800;  Chesierman  v.  Gardner,  5  Johns.  Ch.  29,  82  [9  Am.  Dec. 
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265];  AUen  v.  Anthony,  1  Meriv.  282;  2  Yes.  437;  13  Id.  118; 
Daniels  v.  Davison,  16  Id.  249;  S.  C,  17  Id.  433;  ThiUle  t.  Jack- 
son, 6  Wend.  213,  226. 

8.  M.  Hopkins  and  H.  F.  Penfidd^  contra.  The  defendants 
are  bona  fide  purchasers  for  a  valoable  consideration  fally  paid, 
without  notice  of  a  claim  upon  the  estate,  and  thej  will  be  pro- 
tected in  equity:  Sugd.  Law  of  Vendors,  476;  Oxwick  v.  Plumer, 
Bac.  Abr.,  tit.  Mortgage,  E.  3;  Frost  v.  Beekman,  1  Johns.  Ch. 
288;  S.  0.,  18  Johns.  644  [9  Am.  Dec.  246];  Jackson  v.  Henry, 
10  Id.  185  [6  Am.  Dec.  328];  WhiUick  y.  Kane,  1  Paige,  202. 
This  protection  can  be  avoided  only  upon  the  ground  of  fraud: 
Sugd.  Law  of  Vendors,  471;  Jackson  y.  Burgott,  10  Johns.  457 
[6  Am.  Dec.  349];  Jackson  y.  Etston,  12  Id.  452;  Jackson  y.  Van 
Valkenburgh,  8  Cow.  260;  Hine  y.  Dodd,  2  Atk.  275;  JoUand  y. 
Stainbridge,  3  Ves.  jun.  478;  Dey  v.  Dunham,  2  Johns.  Gh.  182; 
S.  C,  15  Johns.  555  [8  Am.  Dec.  282J;  Berry  v.  Mutual  Ins.  Co., 
2  Johns.  Ch.  603;  Brinckerhoffv,  Lansing,  4  Id.  65  [8  Am.  Dec. 
538].     See  also  Eyre  y.  Dolphin,  2  Ball  &  B.  301. 

The  Chancellor.  Upon  the  final  hearing  of  this  cause,  the 
complainant  will  be  holden  to  strict  proof  of  the  agreement  set 
up  in  his  bill,  on  which  he  founds  his  claim  to  the  equitable  in- 
terference of  this  court,  and  if  he  does  not  succeed  in  establish- 
ing such  agreement,  his  bill  must  be  dismissed,  whateyer  may 
be  the  result  of  the  present  application.  In  this  stage  of  the 
cause,  howeyer,  and  before  he  has  had  an  opportunity  to  ex- 
amine his  witnesses,  eyery  allegation  positively  sworn  to  in  the 
bill,  and  which  is  not  substantially  denied  in  the  answer,  upon 
the  defendant's  own  knowledge,  must  be  taken  as  true.  The 
case,  then,  presented  on  the  appeal,  is  this:  The  complainant 
was  in  possession  of  the  north  half  of  lot  No.  54,  at  the  time 
of  the  purchase  by  Seymour  and  Welles,  under  a  written  agree- 
ment from  Carter  to  reconyey  that  part  of  the  lot  to  him  upon 
the  payment  or  security  of  the  small  balance  due  on  the  mort- 
gages, over  and  above  the  one  thousand  six  hundred  dollars, 
which  Carter  was  to  pay  for  the  south  half  of  the  lot.  And 
these  purchasers  from  Carter  took  their  conyeyance,  and  paid 
the  purchase  money  for  the  whole  lot,  after  they  had  actual 
notice  of  the  complainant's  possession;  and  without  making 
any  inquiries  as  to  the  extent  of  his  rights,  or  the  nature  of 
that  possession. 

It  is  the  settled  doctrine  of  this  court  that  where  the  equities 
of  the  parties  are  equal,  and  neither  has  the  legal  title,  the  one 
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who  has  the  prior  equity  must  prevail.  Nor  will  this  court 
permit  the  party  having  the  subsequent  equity  to  protect  him- 
self by  obtaining  a  conveyance  of  the  legal  title  after  he  has 
either  actual  or  constmctive  notice  of  the  prior  equity :  TourvUle 
▼.  Naiah,  3  P.  Wms.  307;  More  v.  Mayhew,  Freem.  Ch.  176; 
IFt^e  V.  Wigge,  1  West.  680;  S.  C,  1  Atk.  384.  To  protect 
a  party,  therefore,  and  to  enable  him  to  defend  himself  as  a 
bonafde  purchaser  for  a  valuable  consideration,  he  must  aver 
in  his  plea,  or  state  in  his  answer,  not  only  that  there  was  an 
equal  equity  in  himself,  by  reason  of  his  having  actually  paid 
the  purchase  money,  but  that  he  had  also  clothed  his  equity 
with  the  legal  title  before  he  had  notice  of  the  prior  equity. 
And  if  the  person  claiming  the  prior  equity  is  in  the  actual 
possession  of  the  estate,  and  the  purchaser  has  notice  of  that 
fact,  it  is  sufficient  to  put  him  on  inquiiy  as  to  the  actual  rights 
of  such  possessor,  and  is  good  constructive  notice  of  those 
rights:  Chesterman  v.  Oardner,  6  Johns.  Oh.  33  [9  Am.  Dec. 
265];  Allen  v.  Anthony,  1  Meriv.  282;  Taylor  v.  Baker,  Dan.  80, 
note  a.  These  principles  are  all  distinctly  recognized  by  the 
vice-chancellor  in  his  decision  in  this  case;  but  he  supposes 
there  is  a  distinction  between  a  purchaser  iu  good  faith,  under 
the  vecording  act,  1  Bev.  Stat.  756,  sec.  1,  and  a  bona  fide  pur- 
chaser within  the  decisions  of  courts  of  equity  in  other  cases.  In 
reason  there  certaintly  can  be  no  foundation  for  such  a  distinc- 
Hoa.  And  if  this  case  depended  upon  the  construction  of  the 
words  **  subsequent  purchaser  in  good  faith,"  as  used  in  the  re- 
cording act,  the  result  would  be  the  same.  My  opinion  on  that 
point  is  fully  expressed  in  the  case  of  Tuiile  v.  Jackson  ex  dem, 
HiUs^  in  the  court  for  the  correction  of  errors,  6  Wend.  213, 
which  opinion  I  believe  was  concurred  in  by  all  the  members  of 
the  court  who  joined  in  the  decision  which  was  made  in  that 


I  apprehend,  however,  that  the  vice-chancellor  is  under  a 
mistake  iu  supposing  that  this  is  a  question  of  notice  under  the 
recording  act.  The  object  of  that  statute  was  to  protect  a  sub- 
sequent bona  fide  purchaser  against  a  previous  conveyance  of 
the  legal  estate,  or  of  some  part  thereof,  and  which  conveyance 
would  be  valid  as  against  the  subsequent  purchaser  or  mortga- 
gee, if  the  recording  act  had  not  been  passed.  But  a  subse- 
quent bona  fide  purchaser  needed  not  the  aid  of  the  registry  act 
to  protect  him  against  a  prior  equity,  or  a  mere  agreement  to 
eonvey.  Having  the  legal  title  under  his  conveyance  he  would 
be  able  to  defend  his  title  at  law;  and  the  plea  that  he  was  a 
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hoTui  fide  purchaser  for  a  valuable  consideration  would  afford 
him  a  full  protection  against  an  equitable  claim  of  which  be 
had  no  previous  notice.  In  the  case  under  consideration  the 
legal  estate  was  absolutely  vested  in  Carter  by  the  deed  of  July, 
1830,  and  although  by  the  executory  agreement  to  reconvey, 
such  deed,  in  equity,  was  nothing  but  a  mortgage  as  to  the 
north  half  of  lot  No.  54,  yet  a  bona  fide  purchaser  from  the 
holder  of  the  absolute  deed  would  have  been  protected,  both  at 
law  and  in  equity,  if  no  recording  act  had  ever  been  passed: 
Whiitick  V.  Kane,  1  Paige,  202.  Therefore,  as  to  the  equitable 
claim  of  this  complainant,  it  was  perfectly  immaterial  whether 
the  deed  from  him  to  Carter  was  recorded  or  otherwise.  The 
only  benefit  to  be  derived  from  the  recording  of  that  deed 
would  be  to  protect  the  purchaser,  claiming  under  the  same, 
against  a  subsequent  grantee  of  the  complainant,  who  might, 
perhaps,  become  a  purchaser  of  the  property  without  notice  of 
the  existence  of  such  a  deed.  If  that  deed  could  be  considered 
as  coming  within  the  provisions  of  the  third  section  of  the 
recording  act,  1  Bev.  Stat.  756,  so  as  to  constitute  the  relation  of 
mortgagor  and  mortgagee  between  the  complainant  and  Carter, 
no  benefit  could  be  derived  from  the  recording  thereof,  because 
it  was  not  recorded  in  the  book  of  mortgages.  Neither  was  the 
writing  explanatory  of  its  being  designed  only  to  have  the 
effect  of  a  mortgage  recorded  virith  it,  and  at' the  same  time. 
The  object  of  that  section  of  the  statute  was  to  protect  bona  fide 
purchasers  from  the  mortgagor.  It  is  therefore  the  duty  of  the 
person  who  receives  such  a  mortgage  to  have  the  defeasance 
recorded  with  his  absolute  deed  in  the  book  of  mortgages; 
otherwise  he  derives  no  benefit  from  the  recording  of  such  deed. 
But  the  rights  of  the  mortgagor  are  the  same  whether  the  deed 
and  defeasance  which  constitute  the  mortgage  are  recorded  or 
not. 

I  apprehend,  however,  that  at  law  this  must  be  considered  as 
an  absolute  and  valid  conveyance  of  the  whole  lot,  with  an 
agreement  to  resell  and  reconvey  the  north  half  upon  the  terms 
and  conditions  specified  in  the  contract.  And  such  an  agree- 
ment, being  a  mere  equitable  claim  upon  the  estate  which  could 
not  affect  the  title  of  a  bona  fide  purchaser  without  notice,  is 
expressly  excepted  from  the  provisions  of  the  statute  requiring 
conveyances  to  be  recorded:  1  Bev.  Stat.  762,  sec.  88. 

This  is  undoubtedly  a  hard  case  for  the  purchasers,  who  sup- 
posed they  were  getting  a  good  title.  But,  as  the  complainant 
was  not  aware  of   their  negotiation  for  the  purchase  of  the 
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pTt)perty,  and  therefore  bad  no  opportunity  to  apprise  them  of 

iftis  equitable  claim  to  a  recouveyance  of  the  north  half  of  the 

lot,  it  would  be  equally  bard  to  deprive  him  of  his  property 

'vrithout  consideration.     Seymour  and  Welles  were  informed  he 

'Was  in  possession,  which  by  the  settled  law  of  the  land  was  suffi- 

<dent  to  put  them  oniuquiiy,  and  to  deprive  them  of  the  defense 

cf  bona  fide  purchasers  without  notice  of  his  rights.     And  they, 

in  the  language  of  Lord  Eldon,  having  neglected  to  take  the 

obvious  precaution  of  inquiring  as  to  the  nature  and  extent  of 

the   tenants' '  interest  in  the  property,  they  must  suffer  the 

consequences  of  their  neglect. 

The  order  appealed  from  must  be  reversed,  with  costs;  and 
the  injunction  must  be  retained  until  the  hearing.  But  it  must 
be  without  prejudice  to  the  right  of  the  respondents  Seymour 
and  Welles,  to  bring  an  ejectment  suit,  and  to  proceed  to  judg- 
ment therein,  unless  the  complainant  shall  within  thirty  days 
stipulate  to  deliver  up  the  peaceable  possession  of  the  property 
to  them,  and  pay  the  value  of  the  mesne  profits  to  be  ascer- 
tained by  a  master  under  the  direction  of  the  court,  if  he  does 
not  succeed  in  establishing  his  equitable  right  to  a  reconvey- 
ance upon  the  final  hearing  of  this  cause. 


NonCB  FBOM  OlBOUlCSTANOES  PUTTIKO  OnB  ON  INQUIRY,  IB  diBcussed  in  the 
ttote  to  Lodge  v.  SimojUon,  23  Am.  Deo.  47;  Rteder  v.  Barr^  22  Id.  762.  Be- 
citala  in  title  deeds  put  a  parchaser  on  inquiry:  Acer  v.  WestcoU,  46  N.  Y. 
392.    Suspicion  of  notice  is  not  sufficient:  Fort  v.  Pureh,  6  Barb.  78. 

Judge  Selden,  in  WiUiarMon  v.  Brown,  16  N.  Y.  360,  does  not  consider  the 
■se  of  the  tenns  legal,  implied,  and  constractive  notice  in  the  principal  case 
M  coneliuive,  and  goes  to  some  length  in  drawing  what  he  conceives  to  be  the 
ime  distinction. 

PoasissioN  AS  Notice  of  Occupant's  Rights. — See  TuUle  v.  Jackson,  21 
Am.  Dec.  306,  and  note.  It  makes  a  purchaser  trustee  for  the  equitable 
owner:  Iximont  v.  Chediirt,  65  N.  Y.  42.  The  possession  must  be  notorious: 
Brown  t.  Volkening,  64  Id.  83;  and  will  charge  with  notice  of  what  would 
have  been  learned  on  inquiry  regarding  it:  Qoodenough  v.  Spencer,  46  How. 
S53;  S.  C,  15  Abb.  (N.  S.)  255;  2  N.  Y.  S.  C.  (T.  &  C.)  255;  WilUams  v.  Bir^ 
beet,  I  Hoff.  373;  Afoyer  v.  Hinman,  13  N.  Y.  189;  Newton  v.  McLean,  41 
Barb.  28& 

Plka  of  Bona  Fidk  Pubchassb  must  Avieb,  What:  Nantz  v.  McPIieraon, 

18  Am.  Dec.  216. 

Bona  Fidb  Pubcbasebs,  Who  abe:  Blight  v.  Banks,  17  Am.  Dec.  136; 
Jackson  v.  McChemey,  Id.  521;  Coleman  v.  Cocke,  18  Id.  767;  Durell  v.  Haley, 

19  Id.  444;  TutOe.  v.  Jackson,  21  Id.  306;  those  who  buy  without  notice  ol 
a  prior  equity  and  for  value:  Maltattan  Co,  v.  Evertson,  6  Paige,  463;  Brice 
▼.  Brice,  5  Barb.  54a 

Rbookbing  Dekd  Intended  as  Mortgage. — See  note  to  James  v.  Morey, 
14  Am.  Dec.  476.  and  note  513.     In  Gomez  v.  Kamping,  4  Daly,  80,  and 
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Saxton  V.  Hitchcock^  47  Barb.  226,  Orimstone  v.  Carter  is  referred  to  upon  tlso 
importance  of  the  intention  of  parties  in  learning  whether  an  instrument  is  a 
mortgage.  Cited  in  applying  the  principle  that  where  the  equities  are  equal, 
the  law  will  prevail  to  a  sale  of  bank  stock:  Craviford  v.  Doa%  5  Hun,  61 L 


Egberts  v.  Wood. 

[8  PAZas  Oh.  617.] 

Whebb  THEto  ARB  Sevsbal  CREDITORS  OB  LEGATEES  who  have  A  common  in- 
terest, and  are  entitled  to  share  in  a  fund  insufficient  to  pay  all  in  full,  they 
should  be  made  parties,  or  the  suit  should  be  brought  by  some  on  behalf 
of  themselves  and  of  all  others  similarly  situated,  and  it  should  be  so 
stated  in  the  bill. 

An  Express  Trust  Created  for  the  Beksttt  of  Creditors  without  any 
authority  to  the  trustee  to  give  a  preference  to  any,  is,  both  at  law  and 
in  equity,  a  trust  for  each  of  the  creditors  ratably. 

Where  a  Creditor  Seeks  the  Periormance  of  an  Impusd  Trust  for  the 
benefit  of  creditors,  chancery  will  follow  the  maxim,  equality  is  equity, 
except  in  cases  whers  the  creditor  has  a  specific  lien,  or  is  entitled  to  a 
preference. 

Copartnership  Effects  upon  the  Firm's  Insolvency  are  in  equity  oonaid* 
ered  a  trust  fund  for  the  payment  of  the  partnership  debts. 

Btthsr  of  the  Partners  before  the  Dissolution  of  thb  Firm,  or  all  oI 
them  afterwards,  may  appropriate  the  partnership  funds  to  the  payment 
of  one  creditor  in  preference  to  another. 

An  Insolvent  Preferring  a  Creditor  is,  under  the  revised  statute^  de- 
prived of  the  benefit  of  the  insolvent  laws. 

Upon  a  Dissolution  of  a  Firm  bt  thb  Death  of  one  of  the  partners,  tba 
survivors  may  give  a  preference  with  the  consent  of  the  personal  repre- 
sentative of  the  decedent. 

Whether  One  of  thb  Partners,  during  the  existence  of  the  partnership^ 
may,  against  the  consent  of  his  copartners,  assign  the  partnership  efifecii 
in  the  name  of  the  firm  for  the  payment  of  a  firm  debt,  whereby  a  preferw 
ence  is  created,  quart. 

Effect  of  Dissolution  of  Partnership  by  Death  of  one  of  the  members, 
is  to  vest  the  legal  title  to  the  choees  in  action  and  the  debts  in  the  sur- 
viving partners  as  joint  tenants  under  the  law  merchants. 

Jus  Accrescendi  among  Partners  means  that  the  survivor  holds  the  part- 
nership funds  for  the  settlement  of  the  partnership  concerns,  and  the 
balance  for  equitable  distribution  among  the  personal  representatives  of 
the  decedent  and  the  survivor. 

A  Dbceased  Partner's  Representativb  may  insist  that  the  partnership 
effects  shall  be  applied  to  the  debts  of  the  firm. 

A  Deceased  Partner's  Representativb  has  no  interest  in  the  question  aa 
to  what  debts  shall  be  paid  first,  where  the  partnership  funds  are  insuffi- 
cient to  pay  the  whole. 

On  the  Dissolution  of  a  Firm  by  Death  of  a  member,  neither  survivor 
can,  without  the  co-survivor's  consent,  assign  the  whole  interest  in  the 
partnersbi))  effects  to  trustees  for  the  benefit  of  preferred  creditors. 
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Av  AssEOKMSNT  BT  A  Sttbyivino  Partnzb  of  the  partnenhip  efEects  tnuis- 
fera  to  the  aasigiiee  that  partner's  interest,  and  makes  the  assignee  a 
tenant  in  common  with  the  other  sorviving  partner. 

pABxmBSHir  Cbkditors  are  Entitled  to  Pbiortty  of  Patmsnt  out  of 
the  partnership  effects,  and  the  separate  creditors  of  the  individual  part- 
nen  may  claim  a  priority  of  payment  out  of  their  separate  assets. 

Apfuoation  on  the  part  of  the  defendants,  D.  and  B.  B. 
Woods,  to  dissolve  an  injunction  on  bill  and  answer.  The  bill 
alleged  that  the  firm  of  Edwin  Jessup,  composed  of  Lush,  C. 
Jessup,  and  Yandenbuigh,  became  dissolved  December  11, 
1828,  by  the  death  of  Lush;  that  I.  Keeler  was  appointed  his 
adminiBirator;  that  Jessup  and  Yandenburgh  carried  on  the 
firm  business  without  any  new  or  other  agreement  than  that 
which  had  previously  existed,  until  about  January  1,  1829, 
when  they  stopped  payment,  declaring  themselves  insolvent; 
that  on  the  eighth  of  January,  1829,  Jessup  assigned  all  the 
debts,  choses  in  action,  and  securities  of  the  firm  to  D.  and  B. 
B.  Woods,  in  trust,  to  pay  certain  preferred  creditors;  that  the 
assignment  was  made  without  the  knowledge  or  consent  of 
Yandenburgh,  or  of  Lush's  personal  representatives;  that  com- 
plainants were  judgment  creditors  of  Jessup  and  Yandenburgh, 
as  surviving  partners  of  Lush,  deceased;  and  that  the  execu- 
tions issued  on  their  judgments  had  been  returned  unsatisfied. 
The  complainants  further  alleged  that  the  assignees  had  paid 
the  preferred  creditors  forty-two  per  cent,  of  their  demand, 
and  had  some  funds  still  on  hand;  and  that  Lush's  estate  was 
insolvent,  and  that  Yandenburgh  had  been  discharged  under 
the  insolvent  act.  They  therefore  insisted  that  the  assignment 
to  D.  and  B.  B.  Woods  was  illegal  and  void,  or  that  it  would 
only  transfer  Jessup's  interest  in  the  firm  assets  after  paying  the 
partnership  debts;  and  prayed  that  the  assignment  be  declared 
void;  that  a  receiver  be  appointed;  that  the  assignees  be  re- 
strained from  making  further  payments,  and  for  general  relief. 

By  the  answer,  the  assignees  admitted  all  the  facts  stated  in 
the  bill,  except  that  they  denied  that  the  assignment  was  made 
without  the  knowledge  or  consent  of  Yandenburgh,  or  of  Keeler, 
or  that  the  copartnership  as  between  the  surviving  partners  was 
dissolved  by  Lush's  death;  and  alleged,  on  the  contrary,  one 
upon  knowledge,  the  other  upon  information  and  belief,  that 
both  Yandenburgh  and  Eeeler  assented  to  the  assignment,  and 
that  Yandenburgh  did  not  execute  it,  because  it  was  thought  to 
be  unnecessaiy. 

A.  Van  Vechten  and  J.  Edwards,  for  the  complainants. 
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B,  F,  Butler  and  B.  B.  Wood,  contra. 

The  Chancellor.     Several  questions  were  raised  on  the  argu^ 
ment  of  this  case,  which  probably  are  not  material  to  the  decis- 
ion of  the  present  motion.     It  is  urged,  in  behalf  of  these  com- 
plainants, that  upon  the  dissolution  of  a  copartnership  by  the 
death  of  one  of  the  partners,  the  survivors  became  trustees  for 
all  the  creditors  of  an  insolvent  firm,  and  have  no  right  to  pay 
one  creditor  to  the  exclusion  of  another,  but  that  all  must  be 
paid  ratably.     If  the  principle  contended  for  is  correct,  this 
suit  is  not  properly  instituted  for  the  purpose  of  carrying  that 
principle  into  effect.     It  is  alleged  in  the  bill  that  there  were 
other  creditors,  not  provided  for  in   the  assignment,  to  the 
amount  of  twenty-five  thousand  dollars,  including  what  is  dae 
to  these  complainants.      To  have  enforced  the  principle  of 
equality  among  creditors,  it  would  therefore  have  been  neces- 
sary and  proper  that  this  bill  should  have  been  filed  by  the 
complainants  in  behalf  of  themselves  and  of  all  other  creditors 
of  the  firm  who  might  chopse  to  come  in  under  the  decree. 
But  this  suit  is  instituted  by  the  complainants  in  behalf  of 
themselves  alone,  as  judgment  and  execution  creditors  of  the 
surviving  partners;  and  if  they  can  reach  the  assigned  property 
in  this  suit,  they  will  probably  be  entitled  to  so  much  thereof 
as  is  sufiScient  to  satisfy  their  judgments,  to  the  exclusion  of  all 
other  creditoi^s  of  the  firm.     Where  it  appears  upon  the  face  of 
the  bill  that  there  will  be  a  deficiency  in  the  fund,  and  that 
there  are  other  creditors  or  legatees  who  are  entitled  to  a  rata- 
ble distribution  with  the  complainants,  and  who  have  a  com- 
mon interest  with  them,  such  creditors  or  legatees  should  be 
made  parties  to  the  bill,  or  the  suit  should  be  brought  by  the 
complainants  in  behalf  of  themselves  and  all  others  standing 
in  a  similar  situation;  and  it  should  be  so  stated  in  the  bill: 
Baldwin  v.  Lawrence^  2  Sim  &  Stu.  18;  Leigh  v.  Thomas,  2  Yes. 
sen.  311;  Fish  v.  Howland,  1  Paige,  20.     But  as  this  objection 
might  be  obviated  by  an  amendment  of  the  bill,  as  was  done  in 
the  case  of  Good  v.  BleioiU,  13  Yes.  397,  it  may  be  proper  to  in- 
quire whether  any  such  principle  as  is  contended  for  does  in 
fact  exist. 

Where  an  express  trust  is  created  for  the  benefit  of  creditors, 
without  any  authority  to  the  trustee  to  give  a  preference  to 
any,  it  is,  both  at  law  and  in  equity,  a  trust  for  each  of  the 
creditors  ratably.  And  even  in  the  case  of  implied  trusts, 
where  one  of  the  creditors  comes  into  this  court  to  enforce  the 
performance  of  the  trust,  except  in  those  cases  where  he  has 
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acquired  a  specific  lien  by  his  superior  yigilancey  or  where  he  ia 
entitled  to  a  legal  pref erence,  this  court  will  act  upon  its  favor- 
ite maxim,  that  equality  is  equity.  But  although  the  principle 
of  equality  has  always  been  a  favorite  with  this  court,  it  has 
not  heretofore  been  adopted  as  a  principle  of  the  common  law. 
On  the  contrary,  by  the  common  law,  the  property  of  an  in- 
BoWent  decedent  in  the  hands  of  his  personal  representatives, 
as  trustees  for  the  payment  of  his  debts,  was  in  the  first  place 
to  be  applied  to  satisfy  the  demands  of  certain  classes  of  priv- 
ileged creditors  to  the  exclusion  of  all  others;  and  even  as 
among  creditors  of  the  same  class,  the  personal  representative 
might  exercise  an  arbitrary  discretion  in  giving  a  preference  to 
one  creditor  over  another.  It  is  true  this  inequitable  principle 
of  the  common  law  has  been  modified,  to  a  certain  extent,  in 
the  recent  revision  of  the  statutes.  But  in  one  respect  it  has 
been  extended,  by  giving  a  preference  to  one  judgment  against 
the  decedent  over  another  on  the  ground  of  priority,  when,  by 
the  common  law,  neither  judgment  was  a  lien  upon  the  per- 
sonal estate  of  the  decedent,  and  neither  was  entitled  to  a  pref- 
erence in  payment.  So,  by  the  law  merchant,  although  the 
effects  of  a  copartnership,  upon  the  insolvency  of  the  firm,  were 
in  equity  considered  a  trust  fund  for  the  payment  of  the  part- 
nership debts,  and  any  of  the  partners  might  apply  to  this 
court  for  the  purpose  of  having  the  partnership  funds  thus  ap- 
propriated ratably  among  all  the  creditors,  yet  either  of  the 
partners,  before  the  dissolution  of  the  copartnership,  or  all  of 
them  afterwards,  might  unquestionably  exercise  the  right  of 
appropriating  those  funds  to  the  payment  of  one  creditor  in 
preference  to  another. 

Here,  too,  the  revised  statutes  have  imposed  a  partial  restric- 
tion upon  this  common  law  right,  by  depriving  an  insolvent 
debtor,  who  attempts  to  exercise  that  right,  of  the  benefit  of 
the  insolvent  laws.  But  if  he  is  willing  to  subject  himself  to 
this  disability,  by  giving  a  preference,  the  payment  of  one 
creditor  to  the  exclusion  of  others  is  valid  as  against  the  other 
creditors.  And  if  the  partners  after  a  voluntary  dissolution  of 
the  firm  may  give  such  preference,  I  see  no  reason  which  would 
prevent  the  surviving  partners,  upon  the  dissolution  of  the  firm  by 
the  death  of  one  of  the  members  thereof,  from  giving  a  similar 
preference  with  the  consent  of  the  personal  representative  of  the 
decedent.  Such  is  the  present  case,  as  presented  by  the  answer 
of  these  assignees.  Although  it  is  charged  in  the  bill  that  the 
assignment  was  made  without  the  knowledge  or  consent  of 
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Vandenburgh  or  of  Keeler,  the  administrator,  yet  the  defendants 
Jessap,  and  D.  Wood,  the  only  assignee  who  has  any  personal 
knowledge  on  the  subject,  swear  positively  that  the  assignment 
was  made  with  the  knowledge  and  consent  of  both.  And  what- 
ever may  be  the  construction  of  the  answer  of  Vandenburgh,  it 
can  not  on  this  application  be  evidence  against  the^assignees. 

As  the  decision  of  this  question  in  favor  of  the  defendants  ifl 
sufficient  to  dispose  of  the  motion  now  before  me,  it  is  not  neces* 
saiy  that  I  should  go  further  at  this  time.  But  as  it  has  been 
requested  by  the  counsel  of  one  of  the  parties,  and  may  save  the 
expense  of  taking  testimony  and  of  further  litigation,  that  I 
should  express  an  opinion  upon  some  of  the  other  questions 
which  were  discussed  on  the  argument,  I  will  proceed  to  exam- 
ine them. 

I  do  not  think  the  partnership  articles  will  bear  a  construction 
that  the  business  of  the  firm  was  to  be  continued  for  the  ben- 
efit of  the  original  partners  and  their  representatives,  after  the 
death  of  one  of  the  members  of  the  firm.  The  clauses  relied 
upon  by  the  defendants'  counsel  to  support  that  construction 
are  I  the  clause  which  relates  to  the  continuance  of  the  partner- 
ship and  that  which  provides  for  the  distribution  of  the  profits 
of  the  concern  upon  a  dissolution  of  the  firm.  It  appears  from 
the  articles  that  this  was  a  partnership  of  a  peculiar  character. 
Lush  and  Yandenburgh  were  already  in  partnership,  as  mer- 
chants, in  a  particular  business;  for  the  continuance  of  which 
an  express  provision  was  made  in  these  articles.  The  new 
company  purports  to  have  been  formed  between  Edwin  Jessup, 
of  the  one  part,  in  whose  name  the  business  was  to  be  con- 
ducted, and  of  Lush  and  Yandenburgh  in  their  copartnership 
character  of  the  other  part;  and  provision  is  made  for  the 
division  of  the  surplus  profits  of  the  concern  during  the  exist- 
ence of  the  copartnership,  the  one  half  thereof  to  Jessup,  and 
the  other  half  to  Yandenburgh  and  Lush,  jointly.  The  capital 
of  the  company  also  appears  to  have  been  furnished  in  the 
same  proportions.  The  provision,  as  to  the  continuance  of  the 
company,  is  as  follows:  "  Which  partnership  is  to  continue 
from  the  date  of  these  presents  during  and  until  the  same  shall 
be  dissolved  and  put  an  end  to  by  and  with  the  mutual  consent 
of  both  the  parties  to  these  presents."  There  is  nothing  in 
this  clause  from  which  an  intention  to  continue  the  business 
of  the  firm  after  the  death  of  one  of  the  parties  could  be  in- 
ferred. And  the  fact  that  it  was  a  partnership  between  Jessup 
of  the  one  part,  and  the  pre-existing  company  of  Yandenburgh 
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and  Lush  of  the  other,  is  coDclusive  to  show  that  such  could 
not  have  been  the  understanding  of  the  parties.     By  the  death 
of  either  Yandenhurgh  or  Lush    the  copartnership  between 
them  would  be  dissolved;  and  the  affairs  of  that  concern  could 
not  be  settled  until  their  share  of  the  profits  or  loss  in  the  new 
concern  with  Jessup  could  be  ascertained.     And  on  the  other 
hand,  if  Jessup  should  die,  there  could  be  no  object  in  con- 
tinuing a  company  which  was  to  be  carried  on  in  his  individual 
name  only.      The  clause  which  provides  for  the  distribution  of 
the  surplus  upon  the  determination  of  the  partnership  directs 
one  moiety  or  half  part  to  be  given  to  Jessup,  and  the  other 
moiety  to  Yandenburgh  and  Lush,  or  to  the  executors  or  ad- 
ministrators of  either  of  the  parties  who  might  happen  to  die 
previous  to  the  dissolution  or  termination  of  the  copartnership. 
The  provision  for  the  payment  of  the  share  of  a  deceased  party 
to  his  personal  representative  does  not  imply  that  the  partner- 
ship is  to  be  continued  after  his  death;  because  such  a  pro- 
vision would  be  equally  proper  if  the  parties  contemplated  the 
event,  which  has  actually  happened,  of  a  dissolution  occasioned 
by  the  death  of  one  of  the  partners.    And  the  expression, ' '  either 
of  the  said  parties  who  may  happen  to  die  previous  to  the  dis- 
solution," is  equally  appropriate  when  applied  to  the  case  of  a 
dissolution  by  the  death  of  one  of  the  partners.     The  party  in 
such  a  case  does  die  previous  to  the  dissolution  of  the  copart- 
nership according  to   the    ordinary  understanding  of    these 
terms,  although  the  company  is  dissolved,  eo  inslarUi,  by  the 
death  of  such  party. 

It  api>ears  to  be  the  better  opinion  that  one  of  the  partners, 
at  any  time  during  the  existence  of  the  partnership,  may  assign 
the  partnership  effects  in  the  name  of  the  firm,  for  the  payment 
of  the  debts  of  the  company,  although  by  such  assignment  a 
preference  is  given  to  one  set  of  creditors  over  another.  In 
the  case  of  Dickinson  v.  Legare  and  others,  cited  by  the  com- 
plainants' counsel  from  the  equity  reports  of  South  Carolina, 
1  Desau.  537,  the  court  of  chancery  of  that  state  decided 
against  the  validity  of  an  assignment  of  all  the  partnership 
effects  made  by  one  of  the  partners  without  the  knowledge  or 
consent  of  the  other,  to  pay  the  debt  of  a  particular  creditor. 
Chancellor  Matthews,  who  delivered  the  opinion  of  the  court 
in  that  case,  admits  that  it  was  a  question  of  the  first  impres- 
sion, no  case  analogous  to  it  having  come  under  the  view  of  the 
court.  That  assignment,  however,  was  made  under  very  pecul- 
iar circumstances.      The  company,   during  the  revolutionary 
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war,  were  doing  business  in  this  country.     And  wliile  one  of 
the  partners  was  on  a  voyage  to  Fraoce,  he  was  taken  by  a 
British  ship  of  war,  and  carried  as   a  prisoner  to  England, 
where  he  was  prevailed  upon  by  a  creditor  residing  there  to 
give  him  a  general  assignment  of  all  the  partnership  funds, 
which  funds  were  then  in  this  country,  to  secure  the  payment 
of  his  particular  debt  against  the  firm.     Although  the  decision 
was  put  upon  the  general  ground  that  one  partner  had  not 
the   right   to   assign   the   partnership  funds   iu    this   manner 
without  the  consent  of  his  copartner,  there  is  no  doubt  that 
the  particular  circumstances  under  which  that  assignment  took 
place  had  a  very  considerable  influence  in  bringing  the  mind  of 
the  chancellor  to  that  result.    The  assignment  in  that  case  be- 
ing made  by  a  citizen  of  one  of  the  United  States  during  the 
existence  of  the  war,  to  an  alien  enemy  and  in  an  enemy's 
country,  was  probably  void,  by  the  laws  of  war,  so  far  at  least 
as  to  prevent  its  being  carried  into  effect  by  any  of  the  courts 
of  this  country.     And  certainly  it  could  not  be  considered  as 
made  according  to  any  mercantile  usage.     That  decision,  how- 
ever, has  been  recently  overruled  by  the  court  of  appeals  in 
the  same  state,  in  the  case  of  Bobinson  v.  Crowder,  4  McO.  L. 
B.  519  [17  Am.  Dec.  762];  where  it  was  held  that  an  assign- 
ment by  one  partner  of  all  the  effects  of  the  firm  in  payment  of 
the  partnership  debts,  was  valid  as  against  his  copartners. 

In  Pearpoint  v.  Graham^  4  Wash.  C.  C.  232,  in  the  circuit 
court  of  the  United  States  for  the  district  of  Pennsylvania, 
Judge  Washington  doubted  the  right  of  one  of  the  partners, 
without  the  consent  of  the  others,  to  assign  the  whole  of  the 
partnership  effects  in  such  a  manner  as  to  terminate  the  part- 
nership. But  he  declined  expressing  any  decided  opinion  upon 
this  question,  which  he  considered  unnecessary  to  the  decision 
of  the  cause  then  before  him;  as,  in  that  case,  the  copartner  had 
subsequently  assented  to  the  assignment.  In  Mills  v.  Barber^  4 
Day,  428,  the  supreme  court  of  errors  iu  Connecticut  decided  that 
one  partner,  without  the  knowledge  of  the  other,  might  make 
a  valid  assignment  of  partnership  funds  to  secure  the  payment 
of  a  debt  due  from  the  firm.  And  in  Harrison  v.  SCerry,  5 
Crauch,  300,  the  supreme  court  of  the  United  States  decided 
that  one  of  the  partners  might  assign  the  partnership  effects  to 
a  trustee  for  the  security  or  payment  of  the  creditors  of  the 
firm  without  the  knowledge  of  his  copartners.  I  do  not 
intend  iu  this  case  to  express  any  opinion  in  favor  of  the 
validity  of  such  an  assignment  of  the  partnership  effects  to 
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a  trustee  bj  one  partner  against  the  known  wishes  of  his  co- 
partner, and  in  fraud  of  his  right  to  participate  in  the  distri- 
bution of  the  partnership  funds  among  the  creditors,  or  in  the 
decision  of  the  question  nv'hich  of  tbose  creditors  should  have 
a  preference  in  payment  out  of  the  effects  of  an  insolvent  con- 
cern. As  a  court  of  equity,  upon  a  proper  application,  would 
protect  the  rights  ot  the  several  partners  in  this  respect  before 
an  assignment  had  actually  been  made,  and  if  they  could  not 
agree  among  themselves,  would  appoint  a  receiver  of  the  effects 
of  the  partnership,  and  would  apply  them  in  payment  of  all  the 
debts  due  from  the  firm  ratably,  it  might  perhaps  apply  the 
same  rule  to  the  case  of  an  assignment  to  a  trustee  for  the  pay- 
ment of  the  favorite  creditors  of  one  of  the  partners  only,  where 
the  equitable  rights  of  the  parties  had  not  in  fact  been  changed 
by  any  proceedings  under  the  assignment. 

In  this  case,  however,  the  partnership  was  actually  dissolved 
before  the  assignment,  by  the  death  of  one  of  the  partners. 
The  effect  of  that  dissolution,  as  to  this  assigned  property  which 
consists  of  debts  and  choses  in  action  only,  was  to  vest  the 
legal  title  to  the  whole  in  the  surviving  partners  ns  joint  tenants 
under  the  law  merchant;  that  is,  subject  to  the  equitable  right 
of  each  of  those  partners  and  of  the  representatives  of  the  deced- 
ent, to  have  the  proceeds  applied  in  the  first  place  to  the  satis- 
faction of  the  partnership  debts,  and  to  have  the  surplus,  if  any, 
distributed  ratably  among  the  surviving  paitners  and  the  rep^' 
resentatives  of  the  deceased  partner,  accordiug  to  their  several 
interests  in  the  firm.  The  legal  interest  in  all  the  assigned 
property  was  in  the  surviving  partners,  and  at  law  they  aloue 
were  chargeable  with  all  the  debts  of  the  firm.  They  had  there- 
fore the  right,  without  the  assent  or  concurrence  of  the  repre- 
sentative of  Lush,  to  appropriate  this  property  for  the  payment 
of  the  debts  of  the  firm  in  such  manner  and  bygiviug  such  pre- 
ferences as  they  might  think  proper:  1  Dall.  248;  2  Id.  G5,  u. 
[Price  V.  Ralston,  1  Am.  Dec.  260];  7  Mass,  257.  When  it  is 
said  that  by  the  law  merchant  the  jus  accresceiidi,  or  right  of 
survivorship,  doth  not  take  place  among  partners  in  trade,  it  is 
meant  that  it  does  not  take  place  for  the  exclusive  benefit  of  the 
survivor,  as  it  does  in  a  joint  tenancy  at  the  common  law;  but 
that  the  survivor  holds  the  partnership  fund  for  the  payment  of 
the  partnership  debts  and  the  settlement  of  the  partnership 
concerns,  and  the  balance,  if  any,  to  be  distributed  equitably 
between  the  representative  of  the  deceased  partner  and  the  sur- 
vivor.    It  is  only  the  decedent's  share  of  auch  balance  which 
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beloDgs  to  that  representative  as  a  part  of  the  estate.  But  he 
has  a  right  to  insist  that  the  partnership  effects  shall  be  applied 
to  the  payment  of  the  debts  of  the  firm,  as  the  separate  estate 
of  the  decedent  may  eventually  be  made  liable  for  any  defi- 
ciency. He  has,  however,  no  interest  in  the  question  as  to  what 
debts  shall  be  paid  first,  in  case  the  partnership  effects  are  in- 
BufiScient  to  pay  the  whole.  And  the  legal  title  being  vested  in 
the  survivor,  he  alone  has  the  right,  at  law,  to  determine  that 
question.  The  situation  of  the  surviving  partners  is  different 
in  this  respect.  By  the  dissolution  of  the  copartnership  they 
become  joint  tenants  of  the  partnership  securities,  but  without 
the  right  in  either,  against  the  consent  of  the  other,  to  assign 
the  whole  interest  in  the  partnership  effects  to  trustees  for  the 
benefit  of  preferred  creditors.  And,  in  this  case,  if  Yanden- 
burgh  neither  consented  to  the  assignment  beforehand  nor  did 
any  act  to  ratify  it  afterwards,  his  moiety  of  the  assigned  prop- 
erty did  not  pass  to  the  defendants,  D.  and  B.  B.  Wood,  under 
the  assignment. 

J  do  not  see,  however,  that  the  establishment  of  that  fact 
would  aid  the  complainants  in  this  case.  The  assignment  of 
one  of  the  surviving  partners  for  the  payment  of  the  partner- 
ship debts  would  transfer  his  moiety  or  share  both  of  the  legal 
and  equitable  interest  in  the  fund  to  the  assignee,  so  that  the 
Assignor  would  no  longer  have  any  interest  in  the  property. 
£ven  by  an  assignment  under  the  bankrupt  act,  upon  a  sepa- 
rate commission  taken  out  against  one  of  the  partners,  the  legal 
interest  in  his  moiety  of  the  partnership  effects  passes  to  the 
assignee,  who  holds  it  as  a  tenant  in  common  with  the  other 
partner:  5  Johns.  Ch.  70.  It  appears,  then,  by  the  complain- 
ant's bill  in  this  case,  tbat  at  the  time  of  the  commencement  of 
this  suit  neither  Jessup  nor  Yandenburgh  had  any  interest 
whatever  in  the  partnership  property  now  in  controversy,  which 
could  be  reached  either  at  law  or  in  equity.  Jessup  had  exe- 
cuted an  assignment  which  either  transferred  the  whole,  or  at 
least  the  half  of  the  debts  and  securities  of  the  partnership,  to 
the  Woods,  in  trust  for  the  payment  of  a  part  of  the  partner- 
ship creditors.  And  Yandenburgh  had  afterwards  executed  an 
assignment  under  the  insolvent  act,  by  which,  whatever  interest 
remained  in  him,  in  this  or  any  other  propert3^  was  vested  in 
Lansing,  his  assignee.  If  the  whole  did  not  pass  to  the  Woodi 
under  the  first  assignment,  Lansing,  as  the  assignee  of  Yau* 
denburgh,  is  alone  authorized  to  call  upon  the  first  assignees 
for  a  moiety  of  the  property,  to  be  distributed  among  all  the 
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creditors  ratably.  As  neither  Jessup  uor  Yandenburgh  bad 
any  legal  or  equitable  claim  to  call  upon  tbe  Woods  for  any 
part  of  the  assigned  fund  at  tbe  time  of  tbe  commencement  of 
this  suit,  tbese  complainants  bave  no  claim  upon  tbat  fund,  ex- 
cept as  general  creditors  of  tbe  firm,  and  tbrougb  tbe  medium 
of  Lansing,  tbe  assignee  of  Yandenburgb.  If  Lansing  acquired 
any  title  to  a  moiety  of  these  partnership  effects  under  tbe  as- 
signment  to  bim,  tbe  proceeds  of  tbat  part  of  tbe  fund  must, 
upon  equitable  principles,  be  applied  to  satisfy  tbe  partnership 
debts,  before  anything  can  be  claimed  by  tbe  separate  creditors 
of  Yandenburgb.  The  rule  upon  this  subject  is,  tbat  tbe  part- 
nership creditors  are  entitled  to  a  priority  of  payment  out  of 
the  partnership  effects,  and  tbe  separate  creditors  of  the  indi- 
vidual partners  may  claim  a  priority  of  payment  out  of  their 
separate  effects:  Ihyhr  v.  Fields^  4  Yes.  396;  McCuUoh  t. 
DashieU'8  Adm'r,  1  Harr.  &  Gill.  96  [18  Am.  Dec.  271].  Situ- 
ated as  tbe  suit  is,  I  can  see  no  benefit  which  can  be  derived  to 
the  complainants  from  the  prosecution  of  it  against  the-assignees 
of  Jessup.  If  there  are  any  partnership  effects  not  included  in 
Jessup's  assignment,  it  may  be  necessary  to  continue  tbe  suit 
against  tbe  judgment  debtors  for  tbe  purpose  of  reaching  his 
interest  in  those  effects,  and  which  did  not  pass  by  either  of 
the  assignments. 

The  injunction,  so  far  as  it  affects  the  rights  of  D.  and  B.  B. 
Wood,  as  tbe  assignees  of  Jessup,  must  be  dissolved. 

Pabtvkr  has  Powkr  to  Sell  all  the  Goons  o^  the  Firm,  against  the 
consent  of  his  copartner:  Montjoy  v.  Holdfn,  12  Am.  Dec.  331;  sed  coTUra^ 
Loeachigk  v.  AddUon,  19  Abb.  182;  and  see  S.  C,  4  Id.  N.  S.  216;  and  a  part- 
ner may  assign  the  partnership  effects  directly  to  a  firm  creditor  in  payment 
of  his  debt:  Havens  v.  Htusey,  5  Paige,  31;  Hutchinson  v.  Smith,  7  Id.  26; 
Hitchcock  V.  St.  John,  1  Hoff.  515;  Waring  v.  Robinson,  Id.  527.  In  Denio, 
J.*s,  dissenting  opinion,  in  Mabbett  v.  White,  12  N.  Y.  460,  the  language  used 
by  the  chancellor  in  the  principal  case,  upon  the  power  of  a  partner  during 
ite  existence,  is  pronounced  obiter. 

Power  of  Pabtner  after  Dissolution  of  Partnership. — See  the  note 
to  Chardon  v.  Oliphant,  6  Am.  Dec.  574;  Price  v.  Towsej/,  14  Id.  81.  On  the 
death  of  a  partner,  the  survivors  may  assign  the  partnership  assets  without 
the  consent  of  the  deceased's  representative:  Palmer  v.  Myers,  43  Barb.  513; 
a  C,  29  How.  10;  LoeseJuijh  v.  Hatfield,  5  Rob.  33. 

Lands  of  the  Partnership  do  not  Survive  on  the  death  of  a  partneri 
Hart  V.  Hawkins,  6  Am.  Dec.  666. 

RssPEcnvx  Rights  of  Partnership  and  Separate  Creditors. — See 
Wilder  V.  Keeler,  23  Am.  Dec.  781,  and  note.  Partnership  funds  are  first  to  ba 
applied  to  partnership  debts,  and  separate  funds  to  debts  of  the  creditors  of 
the  individual  partners:  Jackson  v.  Cornell,,  I  Sandf.  Ch.  315;  StewarCs  cascp 
4  Abb.  409;  FasseH  ▼.  TaUmadge,  18  Id.  53;  Rol}b  v.  Stevens,  Clarke,  197. 
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On  the  Insolyxnct  of  a  Pabtner,  hi«  copartners  and  the  assignee  be- 
come tenants  in  common  of  the  partnership  assets,  MeSpedon  v.  Botttony  5 
Daly,  32.  And  several  judgment  debtors  of  a  fraudulent  assigning  debtor 
may  join  to  set  the  assignment  aside:  Loomis  v.  Brown,  16  Barb.  331.  Either 
partner  may  resort  to  equity  to  have  the  partnership  affairs  settled:  Wetter 
▼.  SchUeper,  15  How.  273;  S.  C,  6  Abb.  125;  S.  C,  4  E.  D.  Smith,  416. 

A  Cbxditob  mat  Sue  the  Assignees  of  an  Insolvent  Pabtnkbbhip  in 
his  own  behalf  and  in  behalf  of  all  other  creditors  similarly  sitaated:  Kerr 
T.  BlodgeU,  48  K.  T.  66;   Walker  v.  JDevereaux,  4  Paige,  247. 


Town  v.  Needham. 

[3  P^oa  Cb.  616.] 

Whxrb  a  Tenant  in  Common,  CiAiMiNa  to  Own  the  Whole 

oonveys  the  whole  to  a  third  person,  who  enters  under  such  oonvejranoeb 
claiming  title  to  the  whole,  it  is  such  an  ouster  of  the  other  tenants  in 
common  as  to  bar  their  right  of  entry  after  twenty  years. 

Where  a  Tenant  in  Common  Agrees  with  his  Co-tenant  to  release  to 
him  his  interest  in  the  estate  in  exchange  for  the  other's  stand  and  med- 
icines as  a  physician,  and  the  other  relinquishes  the  practice  of  medicine 
and  the  drugs  and  enters  into  possession  of  the  land  pursuant  to  the 
agreement,  making  improvements  thereon,  the  case  will  be  taken  out  of 
the  statute  of  frauds,  and  the  execution  of  a  release  will  be  decreed. 

One  Who  Lies  by  for  Twentt-seven  Years,  and,  without  objection,  sees 
others  making  improvements  on  his  land,  under  the  supposition  that  they 
had  a  good  title,  will  be  estopped  to  set  up  his  title  against  them. 

Whxbb  the  Interest  of  Witness  can  be  Released,  if  the  party  suffers 
him  to  be  examined  without  objection,  and  waits  until  after  the  role  to 
close  the  proofs  has  been  entered,  it  will  be  then  too  late  to  make  the 
objection. 

Objections  not  Made  to  Testimony  Taken  under  Commission  can  not 
be  raised  at  the  hearing,  at  least  without  notice. 

Where  a  Co-tenant  ^Iakes  Improtements  in  the  belief  that  he  is  sole 
owner,  chancery  will,  on  a  partition  suit,  so  divide  the  premises  as  to 
give  him  the  benefit  of  his  improvements. 

foATUTE  OF  Frauds  is  not  a  Good  Defense  where  the  party  relying  on  it 
has  been  guilty  of  fraud  in  permitting  another  to  make  improvements  on 
lands  without  objection. 

Whether  Covenants  of  Warranty  in  a  deed  are  merged  in  the  mortgags 
given  for  the  purchase  money  and  in  the  foreclosure  thereof,  or  pass  te 
the  purchaser  under  the  mortgage  sale,  gucere. 

The  cause  came  before  ibe  court  on  pleadings  and  proofB. 
The  facts  appear  from  the  opinion. 

J,  C\  Parkier,  for  the  complainant. 

N.  P.  Randall,  contra. 

The  Chancellor.     It  appears  by  the  pleadings  and  proofs  in 
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this  eaase  that  the  premises  in  question,  a  small  lot  of  ground 
in  the  town  of  GranTille,  in  the  county  of  Washington,  con- 
tainiiig  about  thirty  acres,  belouged  to  John  Needham  at  the 
time  of  his  death  in  December,  1798.  By  his  will,  he  devised 
one  half  of  his  estate  to  his  wife  for  life,  and  after  her  death, 
one  half  of  the  property  devised  to  her,  being  one  fourth  of  the 
whole,  he  gave  to  his  grandson,  the  defendant,  J.  N.  Harvey, 
in  fee,  and  the  residue  of  his  estate,  after  the  payment  of  two 
emal)  legacies,  he  gave  to  his  two  sons,  W.  A.  Needham 
and  G.  Needham;  and  the  latter  he  appointed  executor.  At 
the  time  of  the  death  of  the  testator,  Harvey,  the  grandson, 
who  was  under  age,  was  living  with  him  in  Granville,  and 
G.  Needham,  the  executor,  lived  at  the  same  place.  W. 
A.  Needham,  the  other  son  of  the  testator,  was  married  and 
settled  in  the  county  of  Onondaga,  and  was  in  the  practice 
of  physic.  In  the  spring  of  1800,  under  an  agreement  between 
the  two  brothers,  the  precise  terms  of  which  form  one  of  the 
subjects  of  controversy  in  this  suit,  W.  A.  Needham  returned 
to  Granville.  He  went  into  possession  of  the  premises  in  ques- 
tion with  his  mother,  and  G.  Needham  went  into  the  practice 
of  physic  in  the  county  of  Onondaga,  near  where  his  brother 
had  resided.  In  October,  1805,  W.  A.  Needham,  being  in 
possession  of  the  premises,  and  claiming  to  be  the  owner 
thereof,  sold  and  conveyed  the  same,  vnth  warranty,  to  S.  M. 
Stewart,  For  some  reason,  which  does  not  distinctly  appear, 
the  mortgage  for  the  purchase  money  was  not  executed  until 
Janoary,  1807,  when  Stewart  gave  a  mortgage  to  W.  A.  Need- 
ham to  secure  the  payment  of  eight  hundred  dollars,  the  bal- 
ance of  the  purchase  money ;  which  mortgage  contained  the 
usual  power  of  sale.  This  mortgage  was  foreclosed  by  W.  A. 
Needham,  in  September,  1808,  by  a  sale  under  the  statute,  and 
the  premises  were  bid  off  by  and  conveyed  to  E.  White  for 
seven  hundred  and  ten  dollars.  In  April,  1810,  White  con- 
veyed the  premises  to  the  complainant,  vnth  warranty. 

It  is  objected  on  the  part  of  the  defendants  that  the  deed  from 
White  only  conveyed  to  the  complainant  a  part  of  the  premises 
in  controversy,  as  it  appears  from  the  deed  that  the  second 
course  in  the  description  of  the  premises  therein  varies  from 
the  description  contained  in  the  mortgage.  And  because  in 
the  deed  the  lot  is  described  as  twenty-eight  acres  of  land,  al- 
though in  the  complainant's  bill  and  in  the  mortgage  the  prem- 
ises; are  described  as  containing  thirty  acres.  Upon  a  particu- 
lar examination  of  the  two  descriptions,  however,  I  am  satisfied 
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that  both  are  intended  to  embrace  the  same  piece  of  land,  and 
that  such  is  the  legul  construction  of  the  deed.     All  the  wit- 
nesses speak  of  the  premises  as  the  same  lot;  and  as  the  lot  is 
bounded  by  known  and  visible  landmarks,  it  is  not  material 
whether  it  is  said  to  contain  thirty  acres,  "  more  or  less,"  as 
described  iu  the  complainant's  bill  and  in  the  mortgage,  or 
twenty -eight  acres,  '*  be  the  same  more  or  less,"  as  mentioned 
in  the  deed  from  White.     The  first  course  in  both  descriptions 
runs  ' '  ou  the  north  side  of  the  highway  to  Abraham  Bishop's 
west  line."    In  the  bill  and  mortgage,  the   second  course  is 
thus  described :  ' '  Thence  south  on  Abraham  Bishop's  said  west 
lino,  forty  minutes  west,  twenty-four  chains  to»  a  white  cedar 
stake  and  stones;"  nnd  in  the  deed  from  White  it  is  thus: 
'*  Thence  south,  six  degrees  west,  twenty-four  chains  to  a  white 
cedar  stake  and  stones."    The  subsequent  courses,  distances, 
and   monuments  being  the  same,  the  white  cedar  stake  and 
stones  in  the  first  description  is  undoubtedly  the  same  which  is 
also  described  in  White's  deed  as  the  termination  of  the  second 
course.     The  distance  of  the  second  liue,  and  the  commence- 
ment and  terminatiou  thereof,  being  the  same,  aud  being  also 
controlled  by  fixed  monuments,  must  necessarily  include  the 
same  land,  notwithstanding  the  difference  of  nearly  six  degrees 
in  the  supposed  course  of  the  line,  unless,  indeed,  Bishop's  west 
line  between  these  two  points  was  a  crooked  line,  which,  from 
the  evidence  in  this  case,  can  not  be  presumed.     If  that  line 
was  crooked,  the  distance  between  the  two  points  could  not  be 
the  same.     It  must,  therefore,  for  the  purposes  of  this  decision, 
be  taken  as  settled  that  the  complainant  is  entitled,  under  the 
deed  from  White,  to  the  whole  of  the  premises  described  in  the 
complainant's  bill  aud  in  the  mortgage,  to  which  White  became 
entitled  under  the  foreclosure  and  sale  to  him. 

By  the  will  of  J.  Needham,  his  grandson,  J.  N.  Harvey,  be- 
came entitled  to  one  fourth  part  of  the  premises,  as  a  vested 
remainder  in  fee  after  the  termination  of  the  life  estate  of  his 
grandmother.  And  the  defendant,  G.  Needham,  became  seised 
of  a  similar  estate  in  one  eighth  of  the  premises;  and  also  of  an 
interest  iu  possession  in  one  fourth  part  thereof,  immediately  on 
the  death  of  the  testator.  As  the  premises  had  been  held  ad- 
versely under  the  conveyance  to  Stewart  for  more  than  twenty 
years  previous  to  the  commencement  of  the  ejectment  suit, 
there  is  no  doubt  that  the  claim  of  G.  Needham  to  this  last 
mentioned  quarter  of  the  premises  was  barred  by  the  statute  of 
limitations.      If  one  having  only  a  right  as  tenant  in  common 
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with  others,  but  claimiDg  to  be  owner  of  the  whole  premises, 
conveys  the  whole  to  a  third  person,  who  enters  under  such 
eoDTejance,  claiming  title  to  the  whole  premises,  it  is  such 
an  ouster  of  the  other  tenants  in  common  as  to  bar  their 
right  of  entry  after  twenty  years  adverse  possession:  Prescoti  v. 
Nevers,  4  Mason,  327;  Bradstreet  v.  Huntington,  5  Pet.  402; 
CuUer  V.  Mother,  13  Serg.  &  B.  35G  [15  Am.  Dec.  604];  Jackson 
V.  SmUh,  13  Johns.  406;  Clapp  v.  Bromagham,  9  Cow.  530.  If, 
as  pretended  by  the  defendant,  W.  A.  Needham  was  a  mere 
tenant  at  will  of  his  share  of  the  premises,  the  moment  he  con- 
▼eyed  the  whole  property,  with  warranty,  to  Stewart,  who  en- 
tered claiming  adversely,  the  tenancy  was  at  an  end.  G.  Need- 
ham might  therefore  have  brought  an  ejectment  to  recover  bis 
fourth  of  the  premises  immediately;  and  having  neglected  to 
bring  his  suit  for  twenty  years,  the  remedy  as  to  that  part  is 
barred  by  lapse  of  time.  But  his  right  of  action  as  to  his 
reversionary  interest  in  the  half  of  the  premises  which  was  de- 
vised to  the  mother  for  life,  and  the  right  of  action  of  J.  N.  Har- 
vey, as  to  another  portion  thereof,  did  not  accrue  until  after  the 
termination  of  her  life  estate,  in  1810.  They  are  therefore  en- 
titled to  recover  their  respective  shares  in  that  half  of  the 
premiseSy  unless  they  have  legally  or  equitably  divested  them- 
selves of  their  rights.  As  the  equitable  claim  of  the  complain- 
ant as  against*  each  defendant  is  separate  and  distinct,  and  as 
the  facts  and  principles  upon  which  each  claim  depends  are 
different,  I  shall  proceed  to  examine  them  separately. 

First  as  to  the  claim  to  equitable  relief  against  G.  Needham. 
The  complainant  insists  that  he  has  a  right  to  a  release  of  the 
legal  interest  of  G.  Needham  in  the  premises,  under  the  agree- 
ment between  the  two  brothers;  by  which  agreement  G.  Need- 
ham was  to  relinquish  to  W.  A.  Needham  all  his  interest  in 
his  father's  estate  in  exchange  for  the  stand  and  medicines  of 
the  latter  as  a  physician  in  the  county  of  Onondaga,  and  W.  A. 
Needham  was  to  return  to  Granville  and  take  care  of  his 
mother  and  settle  their  father's  estate.  G.  Needham  does  not 
abeolately  and  positively  deny  this  agreement,  as  he  qualifies  it 
by  saying  no  such  agreement  was  made  according  to  the  best 
of  his  knowledge,  recollection,  and  belief.  This  method  of 
denying  a  fact  which  it  is  hardly  possible  that  the  party  could 
have  foi^otten,  if  it  had  ever  existed,  is  always  suspicious. 
And  it  will  be  presently  seen  that  these  expressions  in  this 
answer  were  probably  not  introduced  as  mere  words  of  course. 
By  the  testimony  of  W.  A.  Needham  and  his  wife,  it  appears 
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that  shoiily   after  the  death  of  the  father,  Vt.  A.  Needham 
received  a  letter  from  this  defendant,  inviting  him  to  remoTO 
back  to  Granville  to  take  charge  of  their  mother  and  to  settle 
np  the  affairs  of  the  estate.    That  some  time  in  the  succeeding 
winter,  the  defendant  came  to  Onondaga  and  manifested  mach 
solicitude  to  induce  his  brother  to  return  to  Granville.     That 
he  proposed  to  the  witness  to  moTe  back  to  Granville,  and 
settle  the  estate,  to  take  care  of  their  mother  and  the  defend- 
ant, J.  N.  Harvey,  their  nephew,  who  was  then  under  age,  and 
to  pay  off  the  debts  due  from  the  estate,  and  that  the  witness 
should  put  him  in  possession  of  his  practice  as  a  physician  at 
Onondaga,  together  with  his  medicines,  etc. ;  for  which  he  was 
to  release  to  the  witness  all  his  interest  in  the  estate.   That  W. 
A.  Needham  finally  consented  to  the  proposition,  and  removed 
back  to  Granville,  relinquishing  to  his  brother  an  extensive 
practice  of  physic,  together  with  his  medicines,  shop,  furniture, 
books,  etc. ;  and  the  latter  agreed  to  execute  a  release  of  his 
interest  in  the   estate  whenever  it  might  be  wanted.     That 
about  the  time  of  the  sale  to  Stewart,  W.  A.  Needham  wrote  to 
his  brother  to  execute  a  release  of  his  claim  to  the  land.     In 
answer  thereto  he  received  a  letter  from  G.  Needham,  in  which 
he  relinquished  his  right  to  the  land,  and  promised  to  execute 
a  more  formal  release  if  it  should  be  deemed  necessary.     And 
that  upon  this  letter  the  sale  to  Stewart  was  finally  closed  and 
a  part  of  the  purchase  money  paid.    It  also  appears  that  under 
the  original  agreement  W.  A.  Needham  went  into  possession  of 
the  premises  and  made  some  permanent  improTements  thereon; 
that  Stewart,  after  his  purchase,  also  built  a  barn  upon  the  lot, 
and   that  the  complainant  has  since  erected  a  valuable  two- 
story  dwelling-house  thereon.     This  is  sufficient  in  equity  to 
take  the  case  out  of  the  statute  of  frauds;  as  it  would  be  a  gross 
fraud  upon  the  complainant  for  the  defendant  to  refuse  to  con- 
vey the  legal  title  under  such  circumstances. 

The  testimony  of  the  brother  and  the  sister-in-law  of  the  de- 
fendant, G.  Needham,  is  also  corroborated  by  the  deposition  of 
Parker,  who  swears  to  the  defendant's  admission,  in  1800,  that 
his  brother  ought  to  have  his  quitclaim  of  the  premises,  and 
that  he  was  willing  to  give  him  such  a  conveyance.  It  is  no 
excuse  for  the  conduct  of  this  defendant,  after  lying  by  for 
twenty-seven  years  and  allowing  the  complainant  and  those 
under  whom  he  derived  title  to  make  substantial  and  lasting 
im})i  ovcments  on  the  premises  under  the  supposition  that  they 
had  a  good  title,  that  he  has  now  suffered  himself  to  be  used  as 
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the  tool  of  bis  nephew  to  perpe'.rat'^  this  fraud,  as  appears  by 
the  testimony  of  A.  C.  Gorbin  and  W.  A.  Needham. 

It  is  objected,  however,  in  behalf  of  this  defendant,  that  his 
brother  and   sister-in-law  are  interested  witnesses,  in  conse- 
quence of  the  covenant  of  warranty  contained  in  the  deed  to 
Stewart.     If  that  covenant  was  not  merged  by  the  giving  back 
of  the  mortgage  to  W.  A.  Needham  and  by  the  subsequent 
foredosare,  which  I  am  iuclined  to  think  it  was  not,  it  un- 
doubtedly was  a  covenant  running  with  the  land  and  passed 
to  the  complainaut  under  the  conveyance  upon  the  mortgage 
sale  and  the  subsequent  deed  of  White.     But  this  was  an  iuter- 
est  which  the  complainant  was  perfectly  competent  to  release; 
and  the  witness  swears  that,  previous  to  his  being  examined  as 
Bach  witness,  he  was  fully  and  entirely  released  and  discharged 
by  the  complainant  from  all  actions  or  causes  of  action  which 
he  might  or  could  have  against  him  touching  the  suit  or  the 
land.     If  the  wife  has  any  right  of  dower  in  the  estate,  which 
was  never  in  fact  conveyed  to  her  husband,  such  right  would 
only  give  her  a  contingent  and  remote  interest  in  the  ques- 
tion in  controversy,  and  not  an  interest  in  the  event  of  the 
suit.     Such  an  interest  could  not  disqualify  her  from  being  a 
witness.     But  the  question  of  interest  in  respect  to  these  wit- 
nesses, even  if  there  had  been  no  release,  could  not  be  raised 
for  the  first  time  at  the  hearing.     When  the  testimony  in  this 
ooort  was  taken  in  secret,  as  was  formerly  the  practice,  if  it  ap- 
peared from  the  deposition  of  a  witness  that  he  was  interested 
in  the  event  of  the  suit,  his  testimony  might  be  objected  to 
and  suppressed  after  the  order  to  pass  publication,  or  at  the 
hearing.     This  mode  of  proceeding  was  then  necessary,  as  the 
adverse  party  had  no  opportunity  to  object  to  the  competency 
of  the  witness  until  the  testimony  in  chief  in  the  cause  was 
closed. 

But  after  the  statute  authorizing  and  directing  an  open  ex- 
amination of  the  witnesses,  a  different  practice  was  adopted  in 
analogy  to  the  practice  pursued  in  courts  of  law.  And  the 
party  must  now  object  to  the  testimony  of  the  witness  at  the 
time  of  his  examination,  if  his  interest  is  then  known,  so  as  to 
enable  the  adverse  party  to  show  a  release  or  discharge  of  the 
interest;  or  at  least  the  objection  should  be  made  before  the 
testimony  in  the  cause  is  finally  closed.  Where  the  interest  is 
of  such  a  nature  that  it  can  be  released,  and  the  party  suffers 
the  witness  to  be  examined  without  objection,  and  waits  until 
after  the  rule  to  close  the  proofs  has  been  entered,  it  will  then 
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be  too  late  for  him  to  make  the  objection:  The  Mohawk  Bank  v. 
Mtoaler,  2  Paige,  54.  Here  the  defendants  were  apprised,  by 
the  testimony  of  Parker,  nearly  a  month  before  the  examina- 
tion of  W.  A.  Needham  and  wife,  that  the  conyeyance  to 
Stewart  contained  a  covenant  of  warranty;  and  yet  they  suf- 
fered these  witnesses  to  be  examined  without  objection.  Again, 
the  annexing  of  the  release  to  the  deposition,  or  the  production 
of  it  as  an  exhibit,  was  a  matter  of  form  which  might  be  waived; 
and  as  the  defendants  permitted  secondary  cTidence  to  be  given 
of  the  contents  of  the  release  without  objection,  it  is  now  too 
late  to  object  that  the  release  should  have  been  produced  and 
proved.  It  would,  under  such  circumstances,  be  permitting  a 
party  to  entangle  justice  in  the  net  of  form,  to  allow  him  to 
surprise  his  adversary  with  such  an  objection  at  the  hearing: 
Vide  Jackson  v.  Cody,  9  Cow.  140.  Although  this  testimony 
was  taken  under  a  commission,  the  defendants  had  a  right  to 
be  present  by  themselves  or  their  agent,  to  make  objections  to 
the  admission  of  illegal  testimony;  or  they  might  at  least  have 
given  notice  of  an  application  to  the  court  to  suppress  these 
depositions,  which  would  have  furnished  the  complainant  with 
an  opportunity  of  producing  the  release  and  showing  that  the 
witness'  competency  had  been  restored.  I  am  satisfied  this 
objection  ought  not  to  avail  the  defendant  at  this  time.  I  can 
not,  therefore,  without  violating  eveiy  principle  of  justice  and 
equity,  permit  the  defendant  G.  Needham  to  continue  his  suit 
against  the  complainant  to  recover  those  parts  of  the  premises 
which  were  devised  to  him  by  the  will  of  his  father.  The  in- 
junction as  against  him  must,  therefore,  be  made  perpetual; 
and  he  must  release  to  the  complainant  all  his  interest  in  the 
premises  according  to  the  agreement  as  established  by  the 
proofs. 

The  allegation  in  the  complainant's  bill,  as  to  his  equitable 
rights  against  the  defendant  Harvey,  is  that  W.  A.  Needham 
also  purchased  and  paid  him  for  his  interest  in  the  estate  of  his 
grandfather;  and  also  tha  Harvey  has  suffered  the  complain- 
ant to  go  on  and  make  valuable  improvements  upon  the  prem- 
ises, without  giving  him  any  notice  of  his  intention  to  assert  a 
claim  to  the  estate.  There  is  no  doubt  that  Stewart  and  Town 
made  their  improvements  upon  this  property  in  good  faith,  be- 
lieving that  they  had  the  legal  title  to  the  whole.  If ,  therefore, 
this  court  should  arrive  at  the  conclusion  that  Ebuvey  was  en- 
titled to  recover  one  fourth  of  the  property,  there  should  be  a 
decree  for  an  equitable  partition,  so  that  the  complainant  may 


Sept.  1832.]  Town  v.  Needham.  253 

have  assigned  to  him  that  part  of  the  premises  on  which  the 
boildings  have  been  erected.     But  I  have  arrived  at  the  con- 
clasion  that  Harvey  ought  not  to  be  permitted  to  recover  any 
part  of  the  premises.     As  he  had  only  a  reversionary  interest 
in  the  premises  at  tbe  time  his  uncle  bought  and  paid  him  for 
his  share  of  the  estate,  tbe  entry  and  possession  during  the  ex- 
tstence  of  the  life-estate  of  the  widow,  which,  it  appears,  was 
also  purcbased  and  paid  for  by  W.  A.  Needbam,  could  not,  as 
to  that  half  of  tbe  premises,  be  considered  a  possession  taken 
and  held  under  the  agreement,  so  as  to  constitute  an  adverse 
possession.     This  defendant  might  therefore  avail  himself  of 
the  statute  of  frauds  as  a  defense,  if  he  had  not  himself  prac- 
ticed a  fraud  upon  the  complainant,  by  suffering  bim  to  go  on 
and  make  valuable  erections  and  improvements  upon  the  prem- 
ises, without  apprising  him  of  bis  claim,  or  that  be  intended  to 
take  advantage  of  the  statute  to  recover  back  tbe  land.     The 
defendant  Harvey,  in  his  answer,  denies  all  the  material  allega- 
tions in  the  bill  as  to  the  payment  for  his  share  of  the  estate, 
and  all  knowledge  of  the  erecting  of  the  house,  and  making  the 
other  improvements  on  the  premises.     And  be  also  denies  that 
he  ever  executed  any  release  to  W.  A.  Needham  of  his  interest 
in  the  premises.     But  he  swears  that  if  he  did  receive  such 
payment,  or  execute  a  release,  he  was  under  age  at  the  time, 
and  that  it  is  not  binding  upon  him. 

There  is  no  proof  whatever  as  to  the  age  of  this  defendant, 
except  that  he  was  a  minor  in  1800,  when  W.  A.  Needham  re- 
moved back  to  Granville.  The  allegations  in  the  answer  as  to 
his  being  under  age  when  the  place  was  paid  for,  and  when  tbe 
release,  if  any,  was  executed,  are  not  responsive  to  any  allega- 
tions in  the  bill,  and  are  therefore  not  evidence  in  his  favor. 
If  he  was  an  infant  at  that  time,  the  burden  of  proof  to  estab- 
lish that  fact  lay  on  him,  and  he  should  have  introduced  or  ex- 
amined some  witness  to  that  point.  The  testimony  of  his  uncle 
and  aunt  is  positive  that  he  received  a  horse,  in  addition  to  what 
had  been  done  for  him  before,  in  full  for  his  interest  in  the  es- 
tate of  his  grandfather.  In  answer  to  the  sixth  interrogatory, 
W.  A.  Needham  says  both  of  the  defendants  did  sell  to  him  all 
their  right  and  title  in  and  to  the  premises  in  question,  and  he 
has  fully  paid  them  for  the  same;  and  that  be  paid  for  their 
shares  more  than  they  were  really  worth  at  the  time.  The  fact 
that  this  defendant  received  a  horse  from  his  uncle  is  also 
proved  by  the  testimony  of  Mrs.  Brown.  As  neither  of  tbese 
defendants  has  thought  it  safe  to  deny  the  material  allegations 
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in  the  bill  positively,  but  only  according  to  their  recollection 
and  belief,  the  testimony  of  a  single  witness  to  the  facts  charged 
was  sufficient  to  establish  those  facts  as  against  this  denial  in 
the  answer.  It  is  probable,  from  the  testimony  of  W.  A.  Need- 
bam,  that  Harvey  actually  executed  to  Stewart  a  release  of  hia 
interest  in  the  premises,  sufficient  in  law  to  pass  the  legal  es- 
tate, but  which  can  not  now  be  found,  in  consequence  of  Stew- 
art's having  gone  out  of  the  country.  He  swears  that  the 
instrument  executed  by  Harvey  was  prepared  by  the  counsel  of 
Stewart.  It  must  therefore  have  been  after  the  purchase  of 
Stewart,  and  probably  about  the  time  that  the  mortgage  was 
given  for  the  purchase  money,  in  1807,  as  the  giving  of  the 
mortgage  appears  to  have  been  delayed  for  some  reason  until 
that  time.  The  answer  of  Harvey  is  also  contradicted  in  other 
particulars,  by  the  testimony  of  Fross  and  Corbin.  The  teeti* 
mony  of  these  witnesses  is  material  to  show  that  the  defendant 
Harvey  was  aware  that  the  complainant  was  going  on  and  mak*  - 
ing  improvements  and  erections  on  the  premises,  and  that  he 
neglected  to  set  up  his  claim,  to  enable  him  to  derive  an  advan- 
tage from  those  improvements.  Fross  testifies  that  in  1824  or 
1825  Harvey  told  him  that  the  reason  he  had  not  set  up  hia 
claim  sooner  was  that  they,  the  complainant  and  others,  were 
making  improvements  on  the  land;  and  he  said,  ''let  him  go 
on,  and  I  will  have  it  before  long."  He  also  stated  to  this  wit- 
ness that  he  had  frequently  been  informed  of  the  improvements 
which  were  being  made  on  the  land,  by  a  person  employed  to 
attend  to  his  interests  therein. 

When  this  testimony  is  taken  into  consideration,  in  connec- 
tion with  the  fact  that  he  delayed  asserting  his  claim  to  the 
premises  for  seventeen  years  after  his  right  of  action,  if  any 
accrued  to  him  by  the  termination  of  the  life  estate  of  his 
grandmother,  and  during  which  period  these  improvements 
were  going  on,  from  time  to  time,  I  think  it  is  sufficient  to  bring 
the  case  clearly  within  the  principle  laid  down  by  Chancellor 
Kent,  in  Wendell  v.  Van  Rensselaer ^  1  Johns.  Ch.  354,  that  if  a 
man  knowingly,  though  he  does  it  passively  by  looking  on, 
suffers  another  to  purchase  and  to  expend  money  on  land  under 
an  erroneous  opinion  as  to  the  title,  without  making  known  his 
claim,  he  shall  not  afterwards  be  permitted  to  enforce  his  legal 
rights  against  such  person.  Lord  Mansfield  carried  this  princi- 
ple so  far  that  he  would  not  suffer  a  man  to  recover  even  in  a 
court  of  law,  where  he  had  stood  by  and  seen  the  defendant 
build  on  his  land  in  ignorance  of  his  rights,  and  without  mak- 
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ing  any  objection:  See  6  Durnf.  &  E.  556.  But  this  case  is 
much  stronger;  for  here  the  interest  of  the  defendant  in  the 
premises  had  been  actually  purchased  and  paid  for  by  the  per- 
son under  whom  the  complainant  derived  title,  if  it  had  not 
been  in  fact  conveyed. 

The  defendant,  Harvey,  and  all  persons  claiming  under  him, 
must  therefore  be  perpetually  enjoined  from  prosecuting  at 
law,  or  otherwise,  any  action  against  the  complainant,  his  heirs 
or  assigns,  for  the  recovery  or  partition  of  the  premises  in  ques- 
iion,  or  any  part  thereof.  And  both  defendants  must  pay  to 
the  complainant  his  costs  in  this  suit  to  be  taxed. 


Pabt  Pebformanck  of  Parol  Agreement  concerning  lands,  when  takes 
the  caee  out  of  the  statute  of  fraud:  See  AtcCampbellr,  McCampbeU,  16  Am. 
Dec  63,  in  note;  Jajckton  v.  Murray,  17  Id.  58,  in  note;  Jone*  v.  Peterman, 
8  Id.  672;  Hieker  v.  KeUy,  10  Id.  38;  Chapman  v.  Allen,  1  Id.  24;  Meachv. 
Ptrry^  6  Id.  719. 

Stanbino  bt  and  Skeino  another  purchase  land  to  which  a  party  has  a 
prior  title,  or  making  improvements  thereon,  works  an  estoppel:  EngU  v. 
Bums^  2  Am.  Dec.  593;  American  Exchange  Bank  v.  Wthh,  15  How.  Pr.  196; 
CkruUianeon  ▼.  Sin/ard,  19  Abb.  223;  8.  C,  3  Bob.  230;  TiUon  v.  Nelmm, 
27  Barb.  610;  ComhiU  t.  Jaekaon,  44  Id.  228;  Wood  v.  Seely,  32  N.  Y.  116; 
Brown  v.  Bowen,  30  Id.  541. 

FoixowED  IX  Regard  to  when  Objection  to  a  witness  should  be  taken, 
in  Gregory  ▼.  Dodge,  4  Paige,  658;  8.  C,  14  Wend.  616;  Roosevelt  v.  ElU- 
thorp,  10  Id.  419;  and  as  to  what  constitutes  an  ouster  by  a  tenant  in  com- 
Bicc^  in  Wri(^  v.  Sadler,  20  N.  Y.  328;  Frsem.  on  Go-ten.  and  Pto., 
296  to  242. 
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rs  DsTXBXUX  Law,  808.] 

The  Dkputt  of  an  OmoiB  is  Liable  as  well  as  his  prindpal  for  torCloas 

aotB,  done  under  color  of  the  latter's  aathority. 
The  t^RiNoiPAL  IS  alone  Liable  for  Non-feasanob  of  the  duties  of  his  office. 
An  Execution  n  Void  when  issaed  for  a  greater  sam  than  wananted  bj 

the  judgment. 
A  Void  Execution  will  not  Justoy  acts  done  nnder  it  previous  to  being 

set  aside. 

Tbbspasb  vi  et  armis.  Plea,  not  guilty.  The  plaintiff  had  pre- 
yiouslj  as  an  adminigtrator  brought  suit  upon  a  bond  executed 
to  his  intestate  by  John  Bamsour.  In  that  action  there  was 
judgment  for  Bamsour,  and  upon  this  judgment  the  defendant, 
a  deputy  clerk  of  the  court  iu  which  it  was  rendered,  issued  an 
execution  directing  a  levy  upon  the  property  of  plaintiff,  for  the 
costs  of  action,  as  well  those  of  defendant  as  of  plaintiff.  In 
pursuance  of  the  writ,  the  sheriff  levied  upon  and  sold  certain 
property  of  plaintiff,  and  applied  the  proceeds  of  the  sale  to  its 
discharge.  The  jury,  under  instructions  from  the  judge,  found 
for  plaintiff.    Defendant  appealed. 

Winston,  for  the  defendant. 

Bufun,  J.  This  case  was  very  fully  and  ably  argued  for  the 
defendant;  and  the  court  has  taken  time  to  look  into  all  the 
authorities  cited.  The  points  were  deemed  well  worthy  of  con* 
sideration;  but  after  reflection,  none  of  them  seem  to  be  well 
founded. 

The  first  is,  that  for  no  act  done  by  color  of  office,  and  in  the 
course  of  its  duties,  will  an  action  lie  against  the  deputy,  but 
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only  against  the  principal.     This  position  is  rather  inaccurately 
stated;  and  when  divested  of  its  inaccuracy,  is  answered  by 
the  very  stating  of  it.     If  an  act  be  done  in  the  course  of  the 
duties  of  an  office,  it  must  be  properly  an  official  act;  and  no 
action  lies  therefor,  against  either  a  principal  or  deputy.     But 
the  question  is,  whether  for  an  act,  which  neither  principal  nor 
deputy  hath  authority  to  do,  and  which  is  altogether  unlawful, 
the  action  mast  be  against  the  former.   The  court  thinks  not.  The 
distinction  is,  where  the  cause  of  complaint  is  for  non-feasance  or 
misfeasance.     The  law  does  not  impose  any  duty  on  a  deputy 
as  such;  does  not  recognize  him  as  an  officer  within  himself. 
For  omissions  to  act,  therefore,  he  is  not  responsible;  for  he  is 
not  bound  to  act.     Whenever  the  plaintiff  must  state  the  official 
character  of  the  party  sued,  as  one  of  the  allegations  on  which 
the  defendant's  liability  depends,  the  principal  alone  is  respon- 
sible.   But  where  the  carpus  delicti  is  a  thing  of  active  wrong, 
and  a  trespass  |)er  86,  unless  justified,  then  the  hand  that  does 
or  procures  the  act  is  liable.     True  it  is,  the  principal  is  also 
liable;  for  to  all  civil  purposes,  the  act  of  the  deputy,  by  color 
of  the  principal's  authority,  is  that  of  the  principal  himself, 
who  must  take  case  to  employ  no  person  who  will  abuse  his 
authority.    But  in  this  last  case  the  principal  is  not  alone  liable. 
The  deputy  is  also;  because  he  is  not  justified  by  any  authority 
in  himself  or  his  principal.     Where  the  principal  is  sued  for 
the  tortious  act  of  the  deputy,  the  plaintiff  must  indeed  show 
the  connection  between  them,  and  therefore  the  official  charac- 
ter of  the  defendant,  because  upon  that  character  the  conneo« 
tion   depends,  and  upon  that  again  the  responsibility  of  the 
defendant  for  the  act  of  the  deputy.    But  where  the  deputy 
himself  is  sued,  the  plaintiff  is  under  no  necessity  of  showing 
more  than  the  act  of  trespass;  which  constitutes  a  complete 
case,  unless  the  defendant  shows  a  lawful  authority. 

This  lawful  authority  does  not  consist  in  a  deputation  to  do 
the  duties  of  an  office;  but  in  that  and  the  further  fact  that  the 
act  done  was  a  duty  of  office;  that  the  officer  himself  could  do 
it,  and,  consequently,  that  the  deputy  could  also.  But  if  it  be 
an  act  which  is  per  se  a  trespass,  and  an  authority  to  the  prin- 
cipal be  not  shown,  by  parity,  none  existed  in  the  deputy.  A 
fi.fa.  against  A.  does  not  justify  the  seizing  of  the  goods  of 
B.,  and  trespass  lies  against  the  sheriff  if  he  doe3  it.  So 
it  lies  against  the  sheriff  if  his  deputy  does  it.  But  in  the 
last  case  it  lies  also  against  the  deputy  himself;  because  he 
did  the  fact  which  was  unlawful,  and  not  justified.     But  if 
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the  action  has  been  by  the  plaintijff  in  the  Ji,  fa.  for  not  seizlug 
the  goods  of  A.,  the  sherifiF  alone  could  be  sued;  because  the 
law  does  not  make  it  the  duty  of  the  deputy,  as  such,  to  make 
the  money,  but  only  that  of  the  sheriff,  that  he  should  do  it  or 
cause  it  to  be  done.  This  reconciles  fill  the  cases  cited.  Saun- 
d**rson  v.  Baker,  3  Wils.  309;  Achworlh  v.  Kempe,  Doug.  40,  and 
Woodgate  v.  Knatchhull,  2  T.  R.  148,  were  actions  against  the 
sheriff  for  the  misconduct  of  his  officer;  in  which  it  was  con- 
tended that  the  principal  was  not  liable,  because  the  deputy 
was  for  going  beyond  liis  duty.  It  was  held  that  the  principal 
was  liable,  not  because  the  deputy  was  not,  but  because,  although 
he  was,  the  principal  was  also,  otherwise  the  principal  might 
put  anybody,  however  worthless  or  insolvent,  under  him,  and 
80  the  public  would  have  no  security.  But  where,  as  in  Cam- 
eron V.  B^yywlds,  Cowp.  403,  the  gravamen  is,  that  the  deputy 
did  not  act,  that  is,  make  a  bill  of  sale  to  the  purchaser  of  goods 
bought  under  execution,  the  plaintiff  could  sue  the  sheriff  alone. 
So  here,  if  the  action  was  for  refusing  to  issue  a  proper  execu- 
tion, the  clerk  would  be  the  person.  But  where  it  is  for  seizing 
the  plaintiff's  property,  by  virtue  of  a  void  execution  issued  un- 
lawfully by  himself,  the  trespass,  the  active  unlawful  act,  is  not 
purged  by  the  delegated  authority;  for  the  same  authority 
would  not  justify  the  principal  himself.  The  opinion  of  the 
court,  therefore,  is,  that  the  action  well  lies  if  the  execution 
was  void. 

As  to  that,  an  execution  without  any  judgment  ia  certainly 
yoid.  One  not  conformable  to  and  warranted  by  a  judgment 
stands  on  the  same  footing.  I  need  not  cite  an  authority  for 
this,  besides  the  one  adduced  for  the  defendant,  of  Barker  v. 
Brdham  el  a/.,  3  Wils.  368,  which,  by  the  way,  is  strong  to  the 
first  point;  for  it  was  trespass  against  the  attorney,  as  well  as 
the  plaintiff,  for  suing  out  a  void  ca,  «a.  That  was  a  ea.  sa. 
under  which  an  administratrix  was  arrested  on  a  judgment  de 
bonis  inleAilaii;  and  it  was  held  that  trespass  vi  et  armis  lay 
against  the  plaintiff  and  the  attorney  both.  But  it  is  said  that 
this  execution  is  good  for  part,  since  the  executors  were  liable 
for  their  own  costs,  and  therefore  that  the  taking  is  justified. 
The  consequence  would  follow,  if  the  premises  were  correct. 
The  executors  are  liable  for  their  own  costs;  and  if  the  process 
had  distinguished  their  costs  from  the  defendant's  in  the  suit, 
so  as  to  show  the  defendant  in  the  execution  how  much  he 
must  rightfully  pay,  this  argument  would  hare  been  sound.  It 
would  have  then  been  the  party's  own  fault  if  he  had  suffered  his 
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property  to  be  seized  for  the  payment  of  a  sum  to  which  it  was 
liable.  But  when  the  clerk  mixes  lawful  and  unlawful  demands 
in  a  process,  which  from  its  nature  compels  the  sheriff  to  levy 
the  false  as  well  as  the  true  demand,  and  puts  it  out  of  the 
power  of  the  party  himself  to  discriminate  the  demand  of  one 
sort  from  the  other,  he  is  a  trespasser  ab  inilio.  It  is  an  abuse 
of  the  authority  to  levy  a  certain  sum,  to  use  it  as  the  means  of 
levying  a  larger  sum;  especially  under  such  circumstances  as 
prevent  the  debtor  from  avoiding  a  seizure  by  payment  of  the 
true  debt.  It  comes  within  the  reason  and  the  rule  of  the  Six 
Carpenters'  case,  8  Hep.  146.  Consistent  witli  this  are  the  cases 
of  Taggert  v.  Hill,  2  Hayw.  86;  and  Wingaie  v.  OaUoway,  8  Hawks, 
6.  The  execution  was  for  the  true  debt,  and  the  defect  was, 
that  it  did  not  properly  set  out  the  items  of  costs.  The  sheriff 
knew  precisely  how  much  in  law  he  ought  to  raise,  and  for  that 
the  process  was  good.  But  here  the  execution  is  for  the  whole 
sum,  as  costs  adjudged  to  the  defendant  in  the  action. 

It  is,  however,  said  that  this  execution  justifies  until  it  be  set 
aside;  for  the  writ  may  be  amended,  and  then  contrary  pro- 
ceedings will  be  going  on  together.  True,  a  writ  may  be  super* 
seded  at  the  instance  of  one  party,  or  amended  at  that  of  the 
other,  as  the  interests  of  one  or  the  other  may  induce  him  to 
move  in  it.  And  this  plaintiff  might  well  have  asked  the  court 
to  set  aside  the  execution  before  action  brought,  for  fear  the 
amendment  might  be  allowed  pending  his  action,  and  so  defeat 
him.  But  there  is  no  necessity  for  such  a  motion  in  the  first 
instance,  if  the  writ  in  its  present  state  will  not  justify.  The 
plaintiff  proceeds  at  his  risk,  and  if  he  chooses  to  suppose,  as 
well  he  may,  that  the  court  will  not  allow  the  amendment 
against  the  justice  of  the  case,  or  only  upon  such  terms  as  will 
promote  justice  between  the  parties,  there  is  nothing  to  prevent 
his  treating  a  void  process  as  void  before  the  court  pro* 
nounces  it  so.  If  this  were  not  so,  where  is  the  necessity  to 
amend  in  any  case?  The  amendment  is  asked  for  the  sake  of 
putting  the  process  into  a  s^ape  to  justify.  If  it  justified  be- 
fore, no  amendment  would  be  necessary;  and  all  these  ques- 
tions would  have  come  on  in  the  shape  of  motions  to  set  aside. 
Yet  it  is  not  so.  Brown  v.  Hammond,  Barnes'  Notes,  10,  was  a 
ca.  sa.  against  the  defendant  by  a  wrong  Christian  name.  The 
court  permitted  the  plaintiff  to  amend.  Why  ?  Because  with- 
out, the  person  arrested  would  have  had  his  action.  So  Laroche 
V.  Washborough  e^  oi./  2  T.  B.  737,  was  a  ca.  sa.  against  two  on 
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H  judgment  in  king's  bench  for  that  debt  and  costs,  and  also 
the  costs  in  the  exchequer  chamber  of  a  writ  of  error  sued  out 
by  one.  There  were  counter-motions;  by  the  defendant  to  be 
discharged  out  of  execution,  not  to  set  aside  the  execution;  by 
the  plaintiff  to  amend,  so  as  to  make  his  arrest  lawful  by  rela- 
tion, and  authorize  his  future  detention.  The  amendment  was 
allowed,  and  BuUer,  J.,  expressly  says  that  in  Brown  v.  Ham- 
mond, the  plaintiff  would  have  been  liable  for  false  imprison- 
ment if  the  amendment  had  not  been  allowed,  though  the 
sheriff  would  have  been  justified.  The  execution,  says  he,  was 
not  warranted  by  any  judgmentj  but  the  court  said  they  would 
make  it  correspond  with  the  true  judgment.  Until  it  was  thus 
made  to  correspond,  it  was  a  nullity.  The  case  from  New  York, 
Bissell  y.  Kip,  5  Johns.  89,  only  decides  that  the  sheriff,  in  an 
action  for  an  escape,  can  not  take  advantage  of  the  variance 
between  the  judgment  and  ca,  sa,,  because  the  writ  justified 
him,  and  he  had  recognized  and  acted  on  it,  and  oould  not  then 
collaterally  make  the  objection. 

HsMDSBSON,  0.  J.,  concurred. 

Hall,  J.,  dissenting.  But  few  cases  are  to  be  found  in  point 
to  govern  the  present  question.  It  must  therefore  be  decided 
upon  general  principles,  and  its  analogy  to  other  cases. 

It  was  decided  by  three  judges  against  the  opinion  of  Lord 
Holt,  that  an  action  would  not  lie  against  the  postmaster  gen- 
eral for  the  loss  of  a  letter  covering  exchequer  bills  delivered  at 
a  post-office  to  his  deputy.  It  was  said  that  it  was  not  like  the 
case  of  common  law  officers  where  the  superior  answers  for  the 
inferior.  That  every  postmaster  in  his  office  was  as  much  an 
officer  as  the  postmaster  general:  Laney.  Cotton,  12  Mod.  477. 
That  an  action  lies  against  a  deputy  postmaster  for  not  deliv- 
ering letters,  and  in  other  respects  neglecting  his  duty,  because 
they  are  subsisting  substantial  officers,  aud  answerable  for  their 
own  misfeasances.  That  the  general  post-office  is  the  center 
of  a  large  circle;  that  the  deputies'  offices  are  the  centers  of 
smaller  circles,  but  they  fill  up  the  larger,  and  extend  over  the 
country;  and  that  on  account  of  their  distance,  they  are  not 
within  the  control  of  the  postmaster  general:  Rowning  v.  Oood- 
child,  3  Wils.  443.  But  this  reasoning  does  not  seem  to  be  ap- 
plicable to  sheriffs'  officers. 

It  may  be  laid  down  as  a  general  position  that  the  sheriff  is 
liable  for  the  misconduct  of  his  deputies,  unless  where  they  act 
eriminally:  Sanderson  v.  Baker,   2  W.  Bl.   832;  Ackworih  v. 
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Kempe,  Doug.  40;  Woodgate  v.  KnatchbuU,  2  T.  R.  148.  The 
duties  of  a  sheriff  are  confined  to  a  single  county.  Those  of 
the  postmaster  extend  over  the  whole  country.  With  as  much, 
if  not  greater  force,  do  these  principles  apply  to  clerks  and  their 
deputies.  The  duties  of  sheriffs  are  limited  to  the  bounda- 
ries of  the  counties  in  wbich  they  act;  those  of  a  clerk  may  be 
confined  vrithin  the  walls  of  his  office. 

Admitting  that  an  action  will  lie  against  the  principal  for  an 
official  act  done  by  the  deputy,  the  next  question  is,  will  such 
action  lie  against  the  deputy?  It  may  be  admitted  here  that 
in  some  cases  an  action  will  lie  against  either.  As  where  the 
sheriff's  deputy  took  the  goods  of  a  stranger  instead  of  the  goods 
of  the  defendant,  under  a  fieri  facias;  in  such  case  an  action  would 
lie  against  the  deputy  as  well  as  the  sheriff.  But  the  taking  of 
the  goods  in  such  case  was  not  an  official  act.  Any  person 
might  do  it  as  well  as  the  deputy  sheriff:  Saunderson  t.  Martin^ 
3  Wils.  309;  Achoorlh  t.  Kempe,  Such  a  case  can  have  no  in- 
fluence upon  the  question  whether  the  deputy  is  liable  to  the 
party  injured  for  an  improper  official  act,  or  whether  the  rem* 
edy  must  not  be  against  the  principal. 

In  Gawdy's  case^  3  Dyer,  278,  the  Duke  of  Norfolk,  being 
marshal  of  England,  and  having  liberty  to  make  a  deputy, 
granted  the  office  to  Gawdy  for  life.  An  action  was  brought 
against  him  for  suffering  a  defendant  to  go  at  large.  One 
point  debated  was,  whether  Oawdy  should  be  chargeable  by 
reason  that  he  was  not  marshal,  but  only  under-marshal.  It 
was  decided,  upon  great  consideration,  against  him.  The  cir- 
cumstance that  Oawdy  held  the  office  for  life  no  doubt  had  its 
influence  with  the  court.  After  this  decision  iu  the  case  of 
Smiih  y.  Hiall,  2  Mod.  32,  an  action  for  false  imprisonment  was 
brought  against  the  sheriff's  officer.  A  writ  of  latUal  had  issued 
and  was  executed.  Bail  had  been  tendered  but  refused.  It 
was  decided  that  such  action  should  be  brought  against  the 
sheriff  and  not  against  his  deputy.  It  was  held  in  Marsh  v. 
AsAry^  Cro.  Eliz.  175,  that  if  the  under-sheriff  deceitfully  neg- 
lect to  return  a  writ  of  summons,  an  action  will  lie  against 
him.  In  6  Bac.  Abr.  156,  157,  a  note  is  subjoiued  to  this  case, 
as  follows:  Under-sheriffs  are  answerable  criminaliter;  but  for 
breach  of  duty  in  the  office  of  sheriff,  by  default  of  the  under- 
sheriff,  the  action  must  be  brought  against  the  high  sheriff. 
So  that  the  case  in  the  text  is  not  law.  And  for  this  is  cited 
Cameron  v.  Beynolds^  Cow.  403. 

In  Lacocl^s  case.  Latch,  187,  it  was  decided  that  the  high 
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sheriif  only  was  answerable  for  an  escape  suffered  by  bis 
deputy.  Tbat  be  is  answerable  in  all  cases  in  damages  for  tbe 
misconduct  of  bis  deputy,  unless  wbere  be  acts  criminally. 
For  tbe  sberiff  is  tbe  officer  of  tbe  court,  and  tbe  under-sberiff 
is  not,  altbougb  allowed  and  noticed  by  many  statutes.  It 
may  be  tbougbt  tbat  tbis  case  is  affected,  or  in  some  degree 
overruled,  by  tbe  case  of  Barker  v.  Braham,  3  Wils.  368,  wbere 
it  was  decided  tbat  an  action  for  false  imprisonment  lay  as  well 
against  tbe  attorney  as  against  tbe  client,  tbe  attorney  baving 
sued  a  ca.  sa.  illegally  against  tbe  defendant,  wbereby  sbe  was 
imprisoned.  It  is  true  tbat  tbe  attorney  is  said  to  be  tbe  agent 
of  tbe  client,  but  be  bears  a  peculiar  relationsbip  to  bim.  "  He 
is  put  in  bis  place  and  stead  to  manage  bis  matters  of  law." 
Wby  BO  ?  Because  tbe  client  is  presumed  to  be  and  in  fact  is 
ignorant  of  matters  of  law.  Altbougb  the  client  wbo  employs 
the  attorney  is  in  many  respects  bound  by  his  acts,  yet  as  tbe 
attorney  acts  professionally,  and  not  from  tbe  judgment  or 
advice  of  bis  client,  be  should  in  reason  be  answerable  for  bis 
own  acts.  Tbis  view  of  tbe  case  seems  to  have  been  taken  by 
Lord  Mansfield,  in  Cameron  v.  Reynolds,  decided  a  short  time 
afterwards.  He  says,  for  every  breach  of  duty  in  tbe  office  of 
sheriff  tbe  action  must  be  brought  against  the  high  sheriff,  as 
for  an  act  done  by  bim;  and  if  it  proceeds  from  the  default  of 
the  under-sheriff  or  bailiff,  tbat  is  a  matter  to  be  settled  be- 
tween them  and  the  high  sheriff.  It  may  be  added  tbat  Lacoclfs 
case  is  spoken  of  by  Buller  in  Woodgaie  v.  Kjiatchbull,  with  ap- 
probation. It  is  true,  the  jailer,  who  is  the  sheriff's  officer,  is 
liable  for  an  escape;  but  he  is  made  so  by  the  statutes:  18  Edw. 
I.,  c.  11.  and  1  Rich.  II.,  c.  7;  Hardre,  33;  3  Bl.  Com.  165. 

Although  the  English  authorities  may  not  be  uniform  on  this 
subject,  yet  I  think  the  weight  of  them  is  opposed  to  an  action 
against  tbe  deputy  for  a  breach  of  official  duty.  Nor  do  the 
American  authorities  chime  on  this  subject.  It  is  laid  down  in 
Draper  v.  Arnold,  12  Mass.  449,  that  for  a  neglect  of  duty  an 
action  will  lie  either  against  tbe  principal  or  against  the  deputy. 
In  Mclntyre  v.  Trumbull,  7  Johns.  35,  it  is  laid  down  that  the 
sheriff  shall  be  liable  for  bis  deputy  in  taking  unlawful  fees, 
although  the  latter  may  be  liable  criminaliler.  In  Owens  v.  Chte^ 
wood,  4  Bibb,  494,  it  is  decided  tbat  an  action  will  not  lie  against 
a  deputy  sheriff  for  a  breach  of  official  duty.  It  must  be  brought 
against  the  principal,  although  it  be  for  the  default  of  the  dep- 
uty. The  authority  of  a  case  reported  in  1  Wash.  159,  may  be 
adduced  in  support  of  the  same  proposition. 


June,  1832.]  Coltraine  v.  McCaine.  263 

However,  I  am  not  aware  that  Lacock's  case,  or  the  case  of 
Cameron  y.  BetfnMs^  has  been  oyerruled.  In  both  cases  the 
plaintiffs  were  nonsuited,  because  the  suits  were  brought  against 
the  under-sheriffs.  In  the  present  case  the  act  complained  of 
was  an  official  act  The  writ  of  execution  was  issued  bj  the 
defendant,  the  deputy  clerk,  by  virtue  of  the  authority  given  to 
him  by  the  clerk.  Had  he  acted  without  such  authority,  the 
act  would  have  been  a  criminal  one;  but  acting  under  such  au- 
thority, the  act  when  done  became  the  act  of  the  principal  and 
not  of  the  deputy;  as  much  so  as  if  he  had  properly  authorized 
him  to  convey  a  tract  of  land.  When  the  conveyance  was  exe- 
cated,  although  executed  by  the  agent,  it  became  the  act  and 
deed  of  the  principal.  So,  when  the  deputy  signed  the  name  of 
the  clerk  to  the  execution,  it  must  be  taken  to  be  the  act  of  the 
clerk,  and  that  it  was  done  by  his  direction  and  authority. 

The  clerk  is  placed  in  office  by  authority  of  law.  He  gives 
security  for  the  faithful  discharge  of  the  duties  of  his  office. 
The  law  permits  him  to  have  a  deputy,  but  the  deputy  is  placed 
there  by  the  act  of  the  principal,  not  by  the  law.  It  is  not  to 
be  presumed  that  the  deputy  is  as  well  qualified  as  the  princi- 
pal. He  is  probably  his  novitiate.  Neither  policy  uor  justice 
requires  to  make  him  answer  for  delinquencies,  proceeding 
probably  from  his  ignorance  and  his  principal's  negligence  I 
think  judgment  should  be  entered  for  the  defendant. 

Per  GuBiAM.    Judgment  affirmed. 

That  a  Dxputt  is  Liablb  tor  Tobtxous  Acts  done  under  color  of  lua 
prindpal'B  anthority,  see  Campbell  v.  Phetps,  11  Am.  Deo.  1.39,  and  note 
thereto. 

This  Casb  is  Ctted  in  Skinner  v.  Moore,  2  Dev.  &  B.  Law,  as  illustrative  of 
the  point  that  a  plaintiff  is  liable  for  suing  out  tkJL/a.  for  too  great  an  amount; 
and  in  SaUerwhUe  y.  Carson,  3  Ired.  L.  649,  as  authority  for  the  doctrine  that 
the  sheriff  is  liable  for  seizing  the  property  of  the  estate,  on  the  levy  of  an  ex- 
ecution issued  upon  a  personal  judgment  against  the  administrator. 

Ax  EzxcunoK  tob  too  Great  ak  Amount  is  sometimes  considered  as  void, 
in  harmony  with  the  principal  case;  but  the  better  opinion,  and  the  one  sup- 
ported by  a  preponderance  of  the  authorities,  is  that  an  execution,  though 
▼atying  from  the  judgment  in  amount  or  otherwise,  is  not  void  if  taken  as  a 
whole,  it  is  apparent  that  it  issued  upon  the  judgment  offered  in  its  support: 
I.  on  Ex.,  sec.  43;  Graham  y.  Price,  13  Am.  Dec.  199,  and  note. 


264  Shebwood  t;.  Colueb.  [N.  Carolina^ 


ShEBWOOD  ex  BEL.  StATE  BaNK  Y.  GOLIilEB. 

18  Dzmmrx  Law,  880.] 

A  Fatuskt  ov  One  of  Two  Sevebal  Judgments,  obtaiDed  npon  the  samo 
demand,  discharges  both,  thoagh  one  judgment  was  against  the  princi- 
pal, the  other  against  the  surety. 

Tbe  Payment  ov  a  Joint  Debt,  by  one  of  the  obIigeee»  dischaiv^  it  as 
to  aU. 

A  Payment  by  a  Joint  Debtor  is  regarded  in  the  light  of  a  purchase, 
where,  for  the  purpose  of  keeping  the  joint  security  aliTe,  he  takes  an 
assignment  in  the  name  of  a  stranger. 

AenoK  upon  an  administration  bond  giyen  by  Wm.  B.  Green, 
with  the  defendant  as  surety.  The  breach  laid  was  the  non- 
payment by  Green  of. a  judgment  obtained  by  the  relators 
against  his  intestate.     Performance  was  pleaded. 

The  case  made  was  as  follows:  Caswell,  the  intestate,  died 
in  1815,  indebted  to  the  state  bank  on  a  note  for  six  hundred 
and  thirty  dollars,  with  Hooks  as  surety.  In  1816  the  bank  ob- 
tained upon  this  a  judgment  against  his  administrator,  Green, 
but  the  execution  thereon  was  returned  nulla  bona.  Hooks,  the 
surety,  was  then  sued  and  a  judgment  against  him  obtained, 
which  was  by  him  satisfied  in  1823.  This  action  was  brought  in 
1829.  The  plaintiff  suffered  a  nonsuit  in  consequence  of  the 
charge  to  the  jury  that  the  payment  by  Hooks  of  the  judgment 
against  him  barred  the  action. 

J.  H.  Bryan  and  Mordecai^  for  the  plaintiff.  Plaintiff  was  en- 
titled to  recoTer  if,  when  Hooks  paid  the  judgment  against  him- 
self, he  intended  not  a  satisfaction  but  a  purchase:  Oovemor  v. 
Chriffin,  2  Dev.  Law,  852.  Nor  is  satisfaction  of  a  judgment 
against  an  indorser  per  se  satisfaction  of  the  judgment  obtained 
against  the  principal :  Clason  v.  Morris^  10  Johns.  Bep.  624. 

Btttun,  J.  (after  stating  the  facts).  I  suppose  the  present  ac^ 
tion  is  brought  for  the  benefit  of  the  surety.  Hooks,  to  avoid 
the  effect  of  the  statute  of  limitations,  or  a  disbursement  of  the 
assets  subsequent  to  the  judgment  of  the  bank  against  Green, 
which  might  prevent  an  effectual  recovery  in  a  suit  in  Hooks* 
own  name. 

But  in  the  case  stated,  I  think  the  present  action  equally  in- 
effectual. Since  the  statute  of  4  Anne,  payment  discharges  a 
judgment  as  effectually  as  entering  satisfaction  of  record.  Here 
there  was  full  payment.  It  was  intended  as  such  by  Hooks,  and 
BO  received  by  the  creditor.     A  payment  by  any  one  of  two  or 
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more,  joIdUj,  or  jointlj  and  Beverally  bound  for  the  same  debt, 
is  payment  by  all,  and  any  of  the  parties  may  take  advantage 
of  it  and  plead  it  to  an  action  brought  by  a  satisfied  creditor,  or 
in  bis  name  by  the  sureties.  It  is  true,  that  if  a  payment  be  not 
intended,  but  a  purchase,  there  is  a  difference.  But  that  can 
only  be  by  a  stranger,  or  by  using  the  name  of  a  stranger,  to 
whom  an  assignment  can  be  made  when  there  is  but  a  single 
security,  and  that  one  upon  which  all  the  parties  are  jointly 
liable.  This  is  upon  the  score  of  intention,  and  because  the 
plea  of  payment  by  a  stranger  is  bad  upon  demurrer.  If  the 
assig^nment  of  a  joint  security  be  taken  by  the  surety  himself, 
there  is  an  extinguishment,  notwithstanding  the  intention,  be- 
cause an  assignment  to  one,  of  his  own  debt,  is  an  absurdity. 
Where  the  securities  are  separate,  as  seyeral  bonds,  or  a  several 
judgment  upon  a  joint  and  several  note,  which  is  the  case  here, 
probably  an  assignment  may  be  made  to  the  surety  himself, 
since  he  is  no  party  to  the  judgment.  But  if  that  can  be, 
clearly  nothing  but  a  plain  intention,  evinced  by  an  assignment, 
to  keep  up  the  judgment,  can  have  that  effect.  Upon  the  face 
of  the  transaction  it  is  a  payment,  on  which  Hooks  could 
have  maintained  assumpsit  in  his  own  name.  That  shows  that 
this  suit  is  barred;  for  if  it  be  not,  the  original  creditor,  and 
the  sarety,  may  both  recover  the  same  debt. 

This  case  is  just  the  reverse  of  Hodges  v.  Armstrong,  8  Dev. 
Law,  253.  That  suit  was  brought  in  the  name  of  the  surety, 
who  had  taken  an  assignment  to  a  stranger,  and  did  not  intend 
a  satisfaction.  This,  in  the  name  of  the  first  creditor,  who  has 
received  payment,  and  did  intend  a  satisfaction.  Both  de- 
cisions are  on  clear  grounds,  and  are  supported  by  numerous 
aathorities;  amongst  them  I  recollect  Church  v.  Bishop,  2  Yes. 
sen.  871;  and  WaUinglon  v.  Sparks,  Id.  569.' 

Per  CuBiAM.     Judgment  afikmed. 


The  principal  case  is  referred  to  as  anthority  for  the  doctrine  that  the  pay- 
ment of  a  joint  debtor  will  be  regarded  as  a  purchase  of  the  joint  seonrity 
where,  for  the  pnrpoee  of  keeping  it  alive,  he  takes  an  assignment  in  the 
name  of  a  stranger,  in  the  snheeqnent  cases  of  Brown  v.  Long^  1  Ired.  Eq. 
190;  NM  ▼.  Moore,  10  Ired.  324;  Hanner  ▼.  DougUua,  4  Jones  Eq.  262; 
Btmifom  V.  Clark,  4  Jones,  52. 

1.    rWYffMgfam  T.  Op&nimm 
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Lucas  v.  Wasson  and  Habdin. 

[3  DXTKBXUZ  Law.  896.] 
Tkssbass  OB  Tboveb  will  Lib  for  on^x  Co-tgnant  of  a  chattel  againat 
the  other,  only  upon  the  destmction  of  the  joint  property  or  upon  socli 
%  dispoflition  of  it  as  is  tantamount  thereto. 

Tboyeb.  Not  guilty  pleaded.  The  plaintiff  and  defendant, 
Wasson,  had  been  joint  owners  of  a  quantity  of  cotton.  This 
cotton,  Hardin,  the  other  defendant,  had,  at  Wasson's  request, 
remoTed  to  some  place  unknown  to  Lucas.  The  jury  was  charged 
that  plaintiff  was  entitled  to  recover  if  they  were  satisfied  that 
the  cotton  by  its  removal  was  placed  so  entirely  beyond  his 
reach  and  control  as  to  be  lost  to  him.  Verdict  for  plaintiff. 
Defendants  appealed. 

Daiviel,  J.  One  tenant  in  common  of  a  personal  chattel  has 
as  much  right  to  the  possession  of  it  as  the  other;  therefore, 
one  tenant  in  common  can  not  maintain  trespass  or  trover 
against  his  co-tenant  without  showing  that  the  co-tenant  has 
destroyed  the  joint  property:  St.  John  v.  Standring,  2  Johns. 
468.  It  is  not  sufficient  to  show  that  the  defendant  took  forci- 
ble possession  of  the  chattel  and  carried  it  away:  Heath  v.  Hub- 
bard,  4  East,  121,  or  that  he  changed  its  form  by  applying  it 
to  the  use  it  was  intended  for:  Fenninga  t.  OreenviUe,  1  Taunt. 
241.  In  the  present  case,  it  was  in  evidence  that  the  defend- 
ant Wasson  did  not  retain  the  possession  of  the  cotton,  but 
caused  it  to  be  sent  off  by  the  other  defendant  to  a  place  un- 
known to  the  plaintiff,  so  that  as  to  him  it  is  wholly  lost,  and 
from  its  perishable  nature,  must  be  destroyed  as  far  as  his  in- 
terest in  it  is  concerned.  We  think  the  charge  of  the  judge 
was  correct,  and  the  judgment  must  be  affirmed. 

Per  CuBiAM.    Judgment  affirmed. 

As  to  when  trespass  or  trover  will  lie  for  one  oo-tenant  ogaiott  the  otlMr, 
see  Harmon  v.  Garlman,  18  Am.  Dec.  656,  and  ffyde  v.  Stone,  Id.  601;  Oib* 
toil  V.  Vaughn,  23  Id.  143. 
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[8  DBTXRSDX't  Law,  428.] 
A  PuBOHASB  UNBEit  AN  EzscuTioN  Sai<k  is  not  affected  by  the  fact  that  the 
sale  took  place  the  day  after  the  return  day  inserted  in  the  writ,  but 
before  the  actual  return,  nor  by  an  irregularity  in  the  postponement  of 
the  sale  from  the  day  first  fixed  upon.  Otherwise  if  the  irregularities  of 
the  sale  are  so  glaring  and  patent  that  they  must  have  been  known  to 
the  purchaser. 
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Ejectment.  A  writ  of  execution,  tested  the  fourth  Monday 
of  August,  and  made  returnable  the  fourth  Monday  of  Novem- 
ber, 1829,  against  Robert  Amason,  had  been  issued  from  Edge- 
comb  county  court,  to  the  sheriff  of  the  county.  In  virtue  of 
this  writ  the  sheriff  fixed  the  sale  of  Amason's  property  for  the 
fourth  Monday  of  November,  but  upon  this  day  postponed  the 
sale  to  the  next,  owing  to  an  impression  that  Amason  would 
discharge  the  judgment,  but  as  this  was  not  done,  he  on  the 
next  day  proceeded  in  the  sale,  and  the  piece  of  land  now  in 
controversy  was  then  bid  in  by  a  predecessor  of  defendant. 
Plaintiff  claimed  under  a  conveyance  from  Amason,  bearing 
date  between  the  fourth  Monday  of  August  and  the  fourth 
Monday  of  November. 

The  judge  below  was  of  opinion  that  a  sale  made  by  the 
sheriff  after  the  return  day  of  the  writ  was  void,  and  so  instructed 
the  jury.    Verdict  for  plaintiff,  and  defendant  appealed. 

The  Allomey-general  and  Oasian,  for  the  defendant. 

Hogg,  for  the  plaintiff. 

HuFFiN,  J.  There  are  two  questions  in  this  case,  distinct  in 
themselves,  though  relating  to  the  same  subject.  The  first  is, 
whether  the  sale  of  land  under  a  jfi,  /a,  be  good,  if  made  on 
the  day  after  the  process  is  made  returnable,  and  before  it  be 
returned,  and  during  the  term  of  the  court  to  which  it  is  re- 
turnable. This  is  answered  by  the  case  of  Lanier  v.  Stone,  1 
Hawks,  329,  affirmatively,  and  we  see  no  reason  for  being  of  a 
different  opinion. 

The  second  is,  whether  the  acts  of  assembly  directing  the 
manner  in  which  sheriffs  shall  sell  lands  and  slaves,  Taylor's 
Bevisal,  c.  1096  and  1153,  do  not  render  such  a  sale  as  this 
void.  This,  we  think,  is  answered  negatively  by  Pope  v.  Brad- 
ley, 3  Hawks,  16.  That  case  is  said  not  to  be  in  point,  because 
the  sale  was  opened,  and  because  the  reason  for  adjourning  it 
was  a  good  one.  Those  circumstances  were  adverted  to  for 
the  puipose  of  establishing  the  propriety  of  the  sheriff's  con- 
duct, even  had  he  been  called  on  to  answer  in  that  action;  but 
not  as  establishing  the  purchaser's  title.  For  the  chief  justice 
plainly  says  that  on  no  principle  could  an  irregularity  in  the 
adjournment  annul  the  sale,  and  he  founds  himself  in  this  on 
the  act  being  directory  to  the  sheriff,  and  giving  a  penalty 
against  him.  And  those  are  the  grounds  of  the  opinion  we 
entertain.  It  would  be  dangerous  to  purchasers  and  ruinous 
to  defendants  in  execution,  to  require  bidders  to  see  that  the 
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sheriff  had  complied  with  all  his  duties.  It  is  said,  however,, 
that  this  will  allow  sales  to  be  made  at  other  places,  besides 
the  court-house,  as  the  same  section  fixes  both  the  place  and 
the  day.  The  difference  is  this,  a  purchaser  knows,  and  is 
bound  to  take  notice,  that  the  sheriff  can  not  sell  but  at  the 
court-house,  and  that  a  sale  elsewhere  must  be  Toid.  But  the 
sheriff  may  sell  on  Monday,  or  in  certain  cases,  and  under 
certain  regulations,  he  may  also  sell  the  next  day.  Now  a 
bidder  can  no  more  know  whether  those  proTisions  have  been 
complied  with  than  whether  the  sale  has  been  duly  adver* 
tised.  We  think,  indeed,  that  postponing  the  sale  entirely  by 
proclamation,  is  the  same  for  this  purpose,  as  beginning  and 
then  adjourning  it.  But  that  respects  the  remedy  against  the 
sheriff,  and  is  not  the  principle  which  governs  this  case.  For 
these  reasons  the  instructions  given  in  the  superior  court  are 
deemed  erroneous,  and  the  judgment  is  reversed. 

Per  CuBiAif.    Judgment  reversed. 

That  the  title  of  a  pnrohaaer  at  an  execation  sale  will  not  be  defeated  bj 
irregularities  in  the  conduct  of  the  sale,  aee  ArmiOrong  v.  Jaekaon,  12  Am. 
Dec.  225;  Cox  v.  Nelson,  15  Id.  89;  BligfU*8  Hein  Y,Tobm,  18  Id.  219. 

The  principal  case  has  been  referred  to  as  aathority  for  the  doctrine  that 
no  ordinary  irregularity  in  the  proceedings  will  defeat  an  execation  sale,  in 
Brooks  V.  Batclif,  11  Ired.  321;  Beid  v.  Largent,  4  Jones,  454»  and  ColUns  v. 
Nail,  3  Dev.  457. 

On  the  other  hand,  it  has  been  cited  as  aathority  to  the  e£fect  that  if  the 
Irregularities  are  of  such  character  that  they  most  be  presumed  to  have  been 
known  to  the  purchaser,  the  sale  shall  be  aroided,  in  Kelly  v,  Craig,  6  Ired. 
129;  StaU  v.  Bivers,  Id.  297. 


State  t;.  Ropeb. 

[8  DiTXBsnx'B  Law,  47S.] 

Labcsnt  can  not  be  or  Lost  Goods  by  their  finder,  if  his  original  taking 
was  without  a  felonious  intent,  though  followed  by  a  felonious  asporta- 
tion. 

Indictment  for  petty  laxceDy,  and  Dot  guilty  pleaded.  The 
defendant  had,  at  an  exhibition  of  wild  animals,  picked  up  a 
shawl  which  had  been  lost  by  its  owner,  his  attention  haying 
been  called  thereto  by  an  exclamation  of  a  bystander,  '' There  ia 
a  shawl,"  had  shaken  the  dirt  from  it,  placed  it  on  the  chain 
separating  the  spectators  from  the  cages  of  the  animals,  and 
leaned  his  body  over  it.  All  this  was  done  while  the  ring  waa 
full  of  spectators.     After  a  u^Qrt  lapse  of  time,  the  defendant 
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secreted  the  Bhawl  upon  bis  person,  and  taking  it  to  where  his 
horse  was,  hid  it  beneath  the  saddle.  The  defendant  insisted: 
1.  That  there  could  be  no  larceny  here,  because  the  shawl  was 
lost  and  its  owner  anknown.  2.  That  he  was  entitled  to  an  ac- 
quittal, unless  the  jury  thought  that  an  intention  to  steal  the 
shawl  was  formed  the  moment  that  it  was  picked  np. 

The  jury  was  charged,  that  whether  the  first  taking  was  or 
was  not  with  felonious  intent,  yet  the  defendant  was  guilty  if, 
when  he  took  the  shawl  from  the  chain,  he  took  it  with  inten- 
tion to  appropriate  it,  and  with  knowledge  as  to  who  was  the 
owner;  and  eren  if  he  did  not  know  the  owner,  yet  he  was 
guilty,  if  at  the  time  he  took  the  shawl  the  owner  was  within 
sound  of  his  voice. 

The  defendant  was  convicted,  and  appealed. 

Oastariy  for  the  defendant. 

T?he  AUomey-generaly  contra. 

Damdel,  J.  In  a  late  work,  of  great  learning  and  research, 
larceny  is  defined  to  be  "  the  wrongful  or  fraudulent  taking  and 
carrying  away  by  any  person,  of  the^ere  personal  goods  of  an- 
other, from  any  place,  with  a  felonious  intent  to  convert  them  to 
his  (the  taker's)  own  use,  and  make  them  his  own  property  with- 
out the  consent  of  the  owner:"  2  East,  P.  C.  c.  16,  sec.  2,  p.  553. 
But  there  must  be  an  actual  taking  or  severance  of  the  goods 
from  the  possession  of  the  owner,  on  the  ground  that  larceny 
includes  a  trespass;  if,  therefore,  there  be  no  trespass  in  taking 
the  goods,  there  can  be  no  felony  in  carrying  them  away :  2 
East,  P.  G.  554;  1  Hawk.  P.  C.  c.  83,  sec.  1;  1  Buss.  95.  It  is 
a  general  maxim  that  the  ownership  of  goods  draws  after, it  the 
possession.  But  if  the  owner  or  person  whose  property  is  al- 
leged to  be  stolen,  be  not  actually  or  constructively  in  posses- 
sion of  it,  the  taking  can  not  amount  to  larceny.  Therefore  if 
goods  were  lost  by  the  owuer  and  found  by  another,  and  the 
taking  was  bona  Jtde^  and  not  under  a  mere  pretense  of  finding, 
and  the  finder  afterwards  feloniously  determines  to  appropriate 
them  to  his  own  use,  it  will  not  be  larceny.  But  if  the  finder,  at 
the  time  of  taking  the  goods,  knew  who  was  the  owner,  the  subse- 
quent appropriation  in  a  secret  manner,  or  his  denial  of  any  knowl- 
edge of  the  goods,  or  any  other  acts  showing  a  felonious  intent, 
would  be  evidence  to  be  left  to  the  jury,  from  which  they  might 
infer  that  the  original  taking  was  with  a  felonious  intent:  East, 
P.  C.  664;  Lear'8  case,  215,  n.;  1  Hale,  506;  2  Id.  507;  Bex  v. 
Wallers,  2  Burns'  Justice,  180.    If  money  by  mistake  is  sent  with 
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a  bureau  to  be  repaired,  and  it  is  taken  with  a  felonious  intent, 
it  will  be  a  larceny,  because  the  money  was  not  lost:  Cartvorighi 
v.  Green,  8  Yes.  405.  In  the  case  before  the  court  it  appears 
that  the  shawl  was  lost,  and  that  the  defendant  took  it  up  after 
a  bystander  had  said  **  there  is  a  shawl;"  that  he  shook  the  dirt 
off  it,  and  then  laid  it  on  the  chain  and  leaned  orer  it  for  a  few 
moments,  and  then  secreted  it  in  his  bosom  and  left  the  ring. 
The  shawl  had  not  been  placed  by  the  owner  where  the  defend- 
ant took  it  from,  but  it  had  accidentally  fallen  there  and  was 
lost.  The  defendant,  when  he  took  it  up  in  a  public  manner, 
was  ignorant  of  the  owner;  he  continued  thus  ignorant  until 
some  time  after  be  left  the  ring.  The  circumstance  of  his  not 
calling  out  and  proclaiming  to  the  crowd  that  he  had  found  a 
shawl  does  not  alter  the  case,  neither  does  the  circumstance  of  his 
laying  the  shawl  on  the  chain,  and  leaving  it  for  a  short  space  of 
time,  and  returning  and  then  taking  it  from  the  chain  and  carrying 
it  away  with  a  felonious  intent.  The  owner  had  lost  it;  she  had 
not  regained  possession  of  it,  nor  did  the  defendant  know  the 
owner.  The  taking  from  that  place  (I  mean  the  chain)  was  not 
a  taking  from  the  possession  of  the  owner.  I  think  from  the  time 
the  defendant  took  the  shawl  from  the  ground  until  he  delir- 
ered  it  to  the  owner  it  was  in  his  possession.  As  the  original 
taking  of  the  lost  goods  was  without  a  felonious  intent,  the 
subsequent  felonious  asportation  will  not  make  the  defendant 
guilty  of  larceny.    I  think  a  new  trial  should  be  granted. 

Hendebson,  C.  J.  This  case  does  not  present  the  question 
whether  lost  property  is  the  object  of  larceny;  for  the  original 
taking  of  the  shawl  from  the  ground  was  not  attended  by  any 
circumstance  from  which  a  felonious  intent  could  be  inferred; 
it  was  not  done  clam  el  secrete,  but  openly  and  publicly.  The 
fraudulent  and  secret  conversion  of  it  afterwards  to  the  defend- 
ant's use  could  not  impress  a  larcenous  character  on  the  original 
taking;  at  most  it  would  only  be  eyidence  of  the  original  intent, 
and  the  open  and  public  manner  in  which  the  act  was  done  pre- 
cludes all  idea  of  a  larcenous  intent,  and  shows,  too  plainly  to 
be  controverted,  that  such  intent,  if  it  ever  existed,  was  an 
after-thought.  So  far  therefore  as  the  secret  and  fraudulent 
withdrawal  of  the  shawl  from  the  chain  gave  a  larcenous  char- 
acter to  the  first  taking,  it  is  to  be  entirely  discarded  from  the 
case,  as  even  those  that  think  that  lost  goods  are  the  object  of 
larceny,  admit  that  the  original  taking  must  be  with  a  larcenous 
intent — ^that  no  after-thought  or  after  act  can  convert  it  into  a 
felony.    For  my  own  part,  thinking  that  there  must  be  an  un« 
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lawful  taking  from  the  possession  of  the  owner  to  constitute  a 
larceny,  I  am  of  opinion  that  lost  goods  are  not  the  object  of 
larcenj.  Some  of  my  reasons,  given  in  a  much  more  forcible 
manner  than  I  can  give  them,  are  to  be  found  in  Judge  Spen- 
cer's opinion  in  the  case  of  the  People  v.  Andemon,  14  Johns. 
294  [7  Am.  Dec.  462].  Runaway  slaves  do  not  fall  within  the 
description  of  lost  property,  for  from  their  nature,  being  intel- 
ligent beings,  they  are  incapable  of  becoming  estrays,  in  the 
legal  or  technical  meaning  of  the  word,  which  class  of  lost 
property  they,  in  their  runaway  state,  more  closely  resemble 
than  any  other.  Possibly  this  exception  to  the  general  rule 
may  be  founded  in  policy,  as  no  vigilance  of  the  owner  can  pre- 
vent their  absconding,  and  the  law  attaches  some  degree  of 
negligence  to  the  owner  in  losing  his  property,  and  therefore 
does  not  protect  it,  when  lost,  by  high  penal  sanctions.  If  the 
removal  of  the  shawl  from  the  chain  was  a  continuous  act  of  the 
possession  acquired  by  the  defendant  when  he  took  it  from  the 
ground,  and  not  a  distinct,  independent  acquisition,  it  was 
entirely  immaterial  whether  he  then  knew  who  was  the  owner, 
or  whether  she  was  then  within  the  ring,  or  within  the  sound  of 
his  voice;  in  neither  case  could  it  be  a  larceny.  To  constitute 
it  a  larceny,  there  must  have  been  an  abandonment  of  the  pos- 
session by  the  finder  before  it  was  taken  from  the  chain. 
Whether  there-  had  been  such  an  abandonment  should  have 
been  submitted  to  the  jury.  It  is  true  it  is  a  question  of  law, 
to  be  decided  by  the  court,  but  the  facts  upon  which  it  arises 
aie  to  be  ascertained,  either  by  the  admission  of  the  party  upon 
record,  or  by  the  verdict  of  the  jury. 

The  facts  then  are  in  no  way  ascertained,  for  abandonment  is 
an  intent  of  the  mind,  evidenced,  it  is  true,  by  an  overt  act,  from 
which,  as  in  the  present  case,  the  jury  alone  is  competent  to 
make  the  inference.  There  is  no  fact  stated  upon  the  record 
from  which  the  law  can  draw  the  inference.  The  quo  animo 
with  which  the  defendant  placed  the  shawl  on  the  chain,  stand- 
u>g  by  or  near  to  it,  is  for  the  jury  and  not  for  the  court,  and  I 
would  not  add  a  single  instance  of  an  inference  of  fact  to  be 
drawn  by  the  law;  and  very  clearly,  this  is  not  a  case  where  any 
judge  would  do  so.  The  act  is  too  equivocal  and  subject  to  too 
many  shades  of  difference,  to  infer  from  it  any  rule  of  intent 
applicable  to  all  cases,  and  each  case  must  be  left  to  be  decided 
according  to  its  own  particular  and  minute  circumstances,  that 
IB,  according  to  the  actual  intent  in  each  particular  case.  I  am 
of  opinion,  therefore,  that  the  defendant  is  entitled  to  a  new 
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trial,  because  the  intention  with  which  he  placed  the  shawl  on 
the  chain  was  not  submitted  to  the  jury,  and  without  an  aban- 
donment of  possession  by  him,  no  matter  under  what  circum- 
stances he  afterwards  withdrew  it  from  the  chain,  no  matter 
whether  he  knew  who  was  the  owner  or  not,  or  whether  she 
was  or  was  not  within  the  sound  of  his  voice,  such  withdrawal 
was  not  a  larceny.  Should  the  jury  be  of  opinion  that  there 
had  been  an  abandonment  of  the  possession,  I  am  not  prepared 
to  say  that  the  article  was  then  placed  in  a  situation  to  be  the 
object  of  larceny.  Did  such  abandonment  by  hanging  it  on  the 
chain,  if  it  was  an  abandonment,  restore  the  possession  to  the 
owner,  without  her  knowledge  ?  And  did  it  merely  cease  to  be 
lost  property  ?  Or  did  it  only  restore  it  to  its  situation  when  it 
was  first  discovered  on  the  ground  ? 

These  are  questions  I  leave  to  future  discussion,  if  the  occa- 
sion should  require  it,  for  as  I  said  before,  I  am  not  prepared 
to  decide  them. 

Per  CuBiAM.    Judgment  reversed. 


The  point  involved  in  the  principal  cue  came  up  in  People  ▼.  Andenom^  7 
Am.  Dec.  462,  and  Tyler  v.  People^  12  Id.  176^  and  was  there  dedded  aa 
here.    In  the  note  to  the  former  of  theae  caaea  the  aub ject  ia  also  diaroaacwl 
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or 
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:ia';Kii: 


Abmswobthy  V.  G] 

[9  Dbtssiqx  Sq*  S84.] 

Bomrr  wzu*  bot  iMTSBnatB  where  there  ia  complete  redroM  at  law,  aa  la 
eaae  of  a  Toid  judgment,  which  can  there  be  act  aaide;  nor  wQl  it  reUeve 
frona  the  conaequencea  of  neglect  to  make  proper  def enae  at  Uw. 

Bnj*  in  equity  for  a  leconYeyance  and  general  relief.  The 
plaintiffs  avetred  that  thej  were  heirs  of  John  Armsworthj,  de- 
ceased; that  defendant,  who  was  a  creditor  of  the  deceased, 
having  obtained  judgment  against  the  latter's  executor,  had 
taken  from  him  an  assignment  of  a  debt  due  the  testator  in 
satiafaotion;  that  nevertheless  he  had  subsequently  caused 
writs  of  scire  faciaa  to  issue  against  them,  and  though  these 
were  not  serred,  had  obtained  judgment,  and  had  caused  land, 
which  had  descended  to  plaintiffs  from  their  ancestor,  to  be  sold 
under  execution  issued  thereon,  and  had  himself  bought  it  in 
at  an  underralae.  Defendant,  while  admitting  the  assignment, 
insisted  that  it  was  collateral  to  his  judgment,  which  was  only 
to  be  satisfied  in  case  of  the  collection  of  the  debt.  This  col- 
lection he  had  been  unable  to  realize,  and  had  in  consequence 
caused  the  writs  of  scire  facias  to  issue.  He  further  averred 
that  these  were  served  upon  plaintiffs. 

Nash  and  Winston,  for  the  defendant. 

Dahiel,  J.  (after  stating  the  facts).  If  the  scire/acias  against 
the  plaintiffs  never  was  served,  the  judgment  entered  on  the 
same,  at  the  return  thereof,  was  void,  and  they  had  complete 
relief  in  a  court  of  law,  and  have  no  right  to  come  into  this 
court  for  redress.     Whether  the  writ  was  or  was  not  served  on 
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the  plaintiffs,  does  not  appear,  no  copy  of  the  record  of  that 
suit  being  filed. 

As  to  the  next  point  in  the  case,  viz.,  that  the  defendant 
agreed  to  take  the  South  Carolina  claim  as  a  satisfaction  of  his 
judgment,  it  does  not  appear  to  the  court,  in  the  first  place, 
that  such  an  agreement  ever  was  made;  and  in  the  second 
place,  if  the  plaintiffs  were  able  to  establish  it,  thej,  instead  of 
coming  into  this  court,  should  have  pleaded  the  same  to  the 
scire  /ados.  They  could  have  defended  themselves  at  law,  un- 
der the  plea  of  accord  and  satisfaction,  and  if  the  issue  had 
been  found  for  them,  the  defendant  never  could  have  had  jadg- 
ment  against  the  lands.  Equity  does  not  relieve  when  a  party 
neglects  a  proper  defense  at  law:  1  Ifadd.,  o.  77;  Ware  t.  Bdy^ 
wood^  14  Yes.  28.'  We  think  that  the  bill,  for  these  reasons^ 
should  be  dismissed. 

Per  CuBiAM.    Bill  dismissed. 


That  Equitt  will  kot  Rblievs  whxbs  thxbx  is  ah  Abiquati  Bjdisdt 
AT  Law,  866  WelUt  v.  Overton  et  al,  1  Am.  I>60.  72;  LhUng  ▼.  Oeddea,  16  Id. 
606;  and  that  in  equity  a  defense  will  not  be  allowed  to  *vai],  if  it  might 
have  been  made  at  Uw:  McOUtre  v.  MiUer,  21  Id.  522. 


Hunt  v.  Bass. 

[9  DsTsnux  Eq.  309.] 

A  Dbkd  is  kot  GiVBir  under  Dubsss  when  made  as  ooonter-eeoaritj  te 
Boretiea  upon  their  threat  that  otherwise  they  will  oompel»  bj  legal  pio> 
0688,  the  settlement  of  the  matters  for  which  they  are  soreties. 

Tbb  Tbustes*s  Pdrchasb  of  ths  T&tTST  Pbopebtt  is  Vom,  hotll  as  to 
himself  and  as  to  others  jointly  interested  with  him  in  the  parchase. 

Pbopertt  is  Clothed  with  the  Trust,  upon  retom  to  the  hands  of  the 
tmstee,  after  an  nnanthorized  dispoeition  thereof  hy  him. 

The  Trustee  is  Guilty  ov  a  Breach  of  Trust  m  Snxnro  the  tmst  prop- 
erty nnder  disadvantageous  circumstances,  which  it  was  in  his  power  te 
avoid. 

Bill  in  equity.  The  plaintiff  having  alter  marriage  discov- 
ered that,  prior  thereto,  his  wife  bad  by  secret  conveyance  trans- 
ferred  three  negroes  to  her  children  by  a  former  husband,  filed 
a  bill  to  set  this  conveyance  aside;  but  before  so  doing  resigned 
the  administration  that  be  held  of  the  estate  of  Coffield  Bass, 
one  of  the  children  to  whom  the  conveyance  had  been  made. 
At  the  time  of  the  revocation  of  his  letters,  pursuant  to  his  res« 
ignation,  there  was  in  his  hands  an  undistributed  balance  of 

1.  IFare  T.  HorwoMi. 
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the  money  collected  by  him  from  the  estate  and  which  belonged 
to  the  next  of  kin  of  the  intestate,  i.  f?.,  his  brothers  and  sisters 
of  the  whole  and  the  half  blood.  Subsequent  to  the  reTocation, 
the  sureties  on  plaintiffs  administration  bond,  Mathew  Sjke 
and  Gideon  Bass,  a  half  brother  of  Coffield  Bass,  demanded  of 
plaintiff  counter-security,  being  induced  to  do  so  by  informa- 
tion that  plaintiff  had  lost  money  at  gambling.  They  threat- 
ened at  the  same  time  that,  if  the  counter-security  were  not 
given,  they  would  by  legal  process  compel  plaintiff  to  give  an 
acconnt  and  make  a  settlement  of  his  administration.  Influ- 
enced by  the  threat,  plaintiff  executed  to  Edwin  Bass,  a  brother 
of  Gideon,  a  deed  of  certain  real  and  personal  property,  includ- 
ing the  negroes,  the  title  to  whom  was  in  dispute,  in  trust,  that 
he  indemnify  Ihe  sureties.  Edwin  Bass,  under  this  deed,  ad- 
vertised a  sale  of  the  property  embraced  therein  to  take  place 
at  plaintiff's  house,  but  of  this  sale  neither  plaintiff  nor  Syke 
was  notified,  and  they  discovered  that  it  was  to  take  place  only 
a  day  or  two  before  its  date.  The  plaintiff  was  present  at  the 
sale  and  asked  for  but  was  refused  a  continuance.  He  then 
prayed  that  a  balance  be  taken  of  his  ailministration  accounts; 
that  the  trustee  should  not  sell  more  property  than  was  neces- 
sary for  their  discharge.  This  was  refused.  Two  negroes  were 
then  offered  and  bid  in  by  Isaac  Bass,  a  brother  of  Gideon  and 
Edwin,  at  the  sum  of  four  hundred  and  seventy-seven  dollars, 
which  was  an  undervalue.  Plaintiff  now  protested  against  a 
further  sale,  as  the  sum  already  realized  was  sufficient  to  cover 
his  indebtedness  to  the  estate.  His  protest  was  disregarded^ 
and  the  three  negroes  in  dispute  were  offered.  Plaintiff  then 
demanded  that  other  property  be  sold,  as  the  doubt  as  to  whom 
these  negroes  belonged  would  prevent  their  realizing  full  value. 
No  attention  was  paid  to  this  objection,  and  the  sale  being  pro% 
ceeded  in,  the  negroes  were  bid  in  at  a  nominal  sum  by  a  Mr. 
Moore,  who  shortly  after  retransferred  them  to  Edwin  Bass, 
the  trustee.  It  was  proved  that  the  negroes  sold  were  held 
on  joint  account,  for  such  of  the  next  of  kin  of  the  intes- 
tate, Coffield  Bass  (among  whom  were  Gideon  and  Edwin  Bass), 
as  preferred  an  interest  therein  to  their  share  of  the  money  ob- 
tained at  the  sale.  Plaintiff  filed  this  bill,  alleging  the  deed 
of  trust  executed  by  him  as  connter-security  to  have  been  given 
under  duress,  praying  that  the  sale  under  it  be  declared  void, 
and  that  Edwin  Bass  be  held  a  trustee  for  his  benefit.  He 
farther  prayed  for  a  reconveyance,  and  also  for  an  account  of 
the  hire  of  the  slaves  subsequent  to  the  sale. 
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Badger^  for  the  plaintiff. 
DevereuXf  for  the  defendant. 

BuFFiN,  J.  The  allegation  in  the  bill,  that  the  deed  of  trust 
'was  obtained  by  improper  means,  is  not  supported.  Sykes  and 
O.  Bass  had  a  right  to  a  counter-security,  and  the  dissipation 
of  the  plaintiff  about  that  time  made  it  an  act  of  but  common 
prudeuce  then  to  apply  for  it.  The  witnesses  prove  that  al- 
though the  plaintiff  bad  been  in  a  deep  debauch,  during  which 
he  had  been  plundered  at  the  gaming  table,  he  had  so  far  re- 
covered from  it,  and  regained  his  faculties,  as  to  be  capable  of 
understanding  the  instrument  he  executed,  which  was  read  and 
-explained  to  him,  and  understood  by  him.  Then  as  to  the  idea 
of  coercion,  and  that  sort  of  restraint  on  his  free  will,  which  we 
look  upon  here  as  a  species  of  duress,  I  must  say  that  he  was 
asked  to  do  nothing  which  he  ought  not  to  have  done.  And  it 
was  not  unfair  in  the  sureties  to  inform  him,  as  a  motive  for 
him  to  give  the  deed,  that  if  he  did  not  voluntarily  secure  them, 
they  would  use  such  other  means  as  the  law  afforded  for  that 
purpose.  They  do  not  seem  to  have  done  this  to  alarm  a  timid 
man,  not  aware  of  his  rights  and  not  master  of  his  actions,  to 
;gain  from  him  what  he  would  not  willingly  grant,  or  they 
might  not  rightfully  ask;  but  to  have  presented  the  facts  to  his 
view  as  reasonably  justifying  them  in  their  demand  of  a  secur- 
ity, and  as  properly  inducing  him  to  give  it,  upon  the  score  of 
convenience  to  himself,  and  justice  to  them.  In  fine,  the  exe- 
cution of  the  deed  seems  to  have  been  voluntary  on  the  part  of 
the  plaintiff,  and  the  instrument  must  be  established. 

The  proceedings  under  it  are  viewed  by  the  court  very  differ- 
ently. It  is  clearly  in  proof,  that  all  the  negroes  sold  have 
remained  in  the  possession  of  Edwin  Bass  ever  since  the  sale, 
he  claiming  the  ownership  in  them  for  himself  and  others, 
under  the  purchase  made  at  his  own  sale.  Two  of  them  were 
purchased  by  Isaac  Bass,  under  an  agreement  before  the  sale, 
between  him  and  the  defendants,  Gideon  and  Edwin,  the 
trustee,  that  a  purchase  should  be  made  of  all  the  slaves  for  the 
benefit  of  the  three,  and  such  others  of  their  brethren  as  chose 
to  come  in.  This  comes  precisely  within  the  common  rule  that 
such  a  purchase  by  a  trustee  is  void.  It  is  equally  so  with 
respect  to  those  who  join  in  the  purchase,  as  with  respect  to 
the  trustee  himself.  They  have  united  in  an  act  of  fraud  and 
imposition,  and  all  must  fare  alike.  The  deposition  of  Isaac 
Bass  (a  party  to  that  agreement),  proves  that  Edwin  has  those 
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slaves,  as  well  as  the  others  mentioned  in  the  bill,  now  in  his 
possession,  awaiting  the  determination  of  this  suit^  for  a  divis- 
ion among  them.  As  Edwin  has  never  conveyed,  and  the 
sale  was  void,  they  remain  the  property  of  the  plaintiff,  liable 
only  as  a  security  for  the  debts. 

The  other  three  slaves  are  differently  situated,  which  makes 
it  necessaiy  to  advert  to  other  considerations.  They  were  at. 
that  time,  and*  when  the  deed  was  made,  the  subject  of  a  suit, 
in  which  Hunt  claimed  them  on  one  side,  and  the  Bass  family 
on  the  other.  It  does  not  appear  how  that  controversy  was  de* 
termined,  or  whether  it  has  been  determined.  Hunt  had  made 
payments  to  some  of  the  next  of  kin  of  his  intestate,  but  no 
final  settlement  had  taken  place,  nor  an  account  current  of  his 
administration  made.  In  a  very  few  days  after  the  deed  was 
executed,  the  trustee,  at  the  request,  as  be  says,  of  some  of  the 
next  of  kin,  of  whom  he  was  one,  advertised  a  sale.  He  gave 
no  notice  of  it  to  Sykes  or  to  Hunt,  who  heard  of  it  by  accident 
only  a  day  or  two  before  the  sale.  On  the  day  of  sale  Hunt 
urged  that  he  had  made  payments,  and  requested  a  postpone-* 
ment  for  a  few  days,  when  he  would  consent  to  a  sale  at  the 
court-house  on  a  court  day.  That  was  refused.  He  then  re- 
quested that  an  account  might  be  taken,  and  the  sum  due  from 
him  ascertained.  That  was  also  refused,  and  the  negroes  first 
mentioned  were  sold,  and  bought  in  by  Isaac  Bass  for  the 
trustee  and  himself  and  others.  The  trustee  was  then  about 
to  offer  the  three  negroes,  of  which  the  title  was  in  dispute, 
when  Hunt  repeated  his  entreaty  that  the  calculations  should 
be  made,  so  as  to  ascertain  whether  there  was  yet  a  balance 
owing  by  him,  and  if  one  shotdd  be  found,  that  it  might  be 
raised  out  of  a  tract  of  land  or  other  property,  of  which  the 
title  was  clear.  The  trustee  did  not  assent  to  the  arrangement, 
and  while  Hunt  and  the  administrator  had  retired  to  compute 
the  debt,  those  three  negroes  were  offered  as  being  in  dispute, 
and  sold  at  a  great  undervalue.  They  were  not  bought  by 
either  Bass,  although  their  agreement  extended  to  them,  but 
were  purchased,  much  to  their  displeasure,  by  a  Mr.  Moore, 
who,  in  a  day  or  two,  transferred  his  purchase  to  Edwin  Bass, 
the  trustee,  and  he  now  holds  them,  as  he  does  the  others,  fox 
the  joint  benefit  of  himself  and  his  brothers. 

A  sale  thus  conducted  can  not  be  supported  in  this  court. 
A  trustee  to  sell,  should  stand  indifferent  between  the  debtox 
and  creditor;  he  is  charged  with  the  interests  of  both,  and 
should  take  reasonable  care  of  them.     Where  there  is  no  ab- 
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Bolate  necessity  for  an  immediate  sale,  it  is  a  breach  of  his  duty 
to  bring  it  on  at  a  disadyantage,  unless  it  was  in  the  contem- 
plation of  all  the  parties  to  sell  at  all  CTents,  subject  to  the 
cloud  on  the  title.  And  certainly  when  there  is  other  property 
with  a  clear  title,  that  which  is  in  dispute  ought  not  to  be  sold 
until  the  other  has  been  exhausted,  especially  against  the  ex- 
pressed will  of  the  owner.  But  the  circumstances  in  this  case 
do  not  only  show  a  total  disregard  on  the  part  of  the  trustee  of 
the  interests  of  the  debtor,  but  conclusively  prove  a  design  to 
oppress  and  ruin  him  for  the  sake  of  gain  to  himself  and  his 
associates.  Tbe  time  of  the  sale,  without  an  intimation  of  it  to 
Hunt;  the  refusal  to  postpone  it  even  until  he  could  ascertain 
the  sum  to  be  raised;  the  refusal  to  sell  the  land  instead  of  the 
negroes,  although  importunately  urged  to  do  so  by  Hunt  and 
his  friends;  and  the  previous  agreement  to  have  all  the  negroes 
purchased  on  the  joint  account  of  himself  and  his  brothers,  and 
thereby  extinguish  the  claim  of  Hunt,  which  they  were  then 
contesting  at  law,  all  mark  the  purpose  to  sacrifice  the  unfor- 
tunate man,  who  bad  reposed  a  misplaced  confidence  in  him. 

Such  conduct  amouuts  to  a  flagrant  breach  of  trust,  and  sub- 
jects the  trustee  to  tbe  payment  of  tbe  full  value  of  the  prop- 
ei*ty  sold,  and  in  that  way  Edwin  Bass  would  be  charged  here 
if  necessary;  and  Gideon  also,  who  participated  throughout 
with  him  in  conducting  tbe  sale  and  gaining  an  interest  ander 
it.  But  as  the  slaves  have  been  given  up  by  Moore,  and  got 
back  to  the  hands  that  have  done  the  wrong,  the  plaintiff  has  a 
right  to  them  specifically.  These  parties  can  not  protect  them- 
selves under  tbe  purchase  of  Moore,  even  if  it  were  consum- 
mated, wbich  is  doubtful.  When  the  property  comes  back  to 
them,  they  can  not  say  they  ever  parted  from  it,  since  the  dis- 
position was  an  act  of  the  most  aggravated  wrong.  As  to 
them,  tbe  sale  was  absolutely  void. 

Tbe  plaintiff  is  therefore  entitled  to  have  an  account  taken  of 
tbe  debts  secured  by  tbe  deed,  and  a  credit  for  the  full  value  of 
the  property  sold  other  than  the  negroes,  and  also  for  the  hire  of 
the  negroes,  and  to  have  a  reconveyance  upon  the  payment  of 
the  balance  that  may  be  found  due. 

Per  CuaiAM.     Direct  an  account. 


What  will  and  What  will  not  bb  Considskkd'  ab  Legal  Dubebs,  ii 
treated  of  in  Collins  v.  Westbury  et  oL,  1  Am.  Dec  043;  Edwards  v.  Ilandlep,  3 
Id.  745;  Blair  v.  Cofman,  5  Id.  659. 

That  a  Trustee  may  not  Purchase  at  his  own  Sale,  aee  J^otrmy  v.  Dor^ 
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My,  6  Am.  Dea  506;  Singstack  v.  Harding,  7  Id.  669;  MurdocFa  com,  20  Id. 
881;  Davis  v.  Shnpson,  9  Id.  600. 

Am  *  decision  npon  the  point  that  a  trustee  muBt,  in  the  sale  of  the  trost 
property,  see  that  the  sale  be  to  all  poaaible  advantage^  thia  caae  is  cited  in 
JckMBon  ▼•  Eamm^  3  Ired.  Eq.  330,  and  Denny  v.  Palmer,  6  Ired.  Law,  610. 


CiiAKKE  V.  Cotton. 

[3  DSTXBBUX  Bq.  sen..] 

A  Lmuct  Vom  iob  UKCEBTAiirrY  sinks  into  the  residniinL 
Faboi*  EhnDB3fGB  19  Adbussiblb  to  Show  ths  Lboateb  where  the 

tion  in  the  will  applies  to  seyeraL 
A  Valib  LiEOACT  not  Claimed  within  a  reasonable  time,  goes  to  the  sover- 
eign as  dereUct. 

This  case  came  on  for  farther  directions  in  regard  to  certain 
clauses  in  the  will  of  Mary  S.  Blount,  deceased.  Of  these,  one 
gave  to  Martha  Barrow,  daughter  of  Bennett  Barrow,  esq., 
four  hundred  dollars;  the  other  gave  to  Elizabeth  Hunter  five 
hundred  dollars.  From  the  report  of  the  master  it  appeared: 
1.  That  Mr.  Barrow  had  two  daughters,  named  respectively 
Margaret  and  Olivia,  but  that  there  was  no  evidence  before  him 
to  show  either  of  these  to  have  been  intended  by  the  testator. 
S.  That  there  were  many  persons  answering  to  the  name 
of  Elizabeth  Hunter,  but  to  whom  of  these  the  legacy  belonged 
was  entirely  uncertain.  As  there  were  not  sufficient  assets  to 
meet  the  demands  of  the  pecuniary  legatees,  Devereuz,  repre- 
senting them,  moved  that  the  sums  in  these  legacies  be  ordered 
distribnted  among  them  pro  rata. 

HsBTDKBaoiT,  C.  J.  (after  stating  the  facts).  As  to  the  legacy 
to  Martha  Barrow,  there  being  no  testimony,  if  admissible,  to 
prove  the  identity  of  the  person  intended,  and  the  question 
being  presented  on  the  will  and  facts  before  stated,  it  is  but 
common  learning  to  pronounce  the  bequest  to  be  void  for  un« 
certainty.  There  is  no  legatee  designated  by  name,  or  by 
any  other  description.  The  bequest  is  therefore  void,  and  the 
case  is  to  be  considered  as  if  it  had  never  been  made.  It  is 
property  undisposed  of,  and  is  to  be  taken  to  pay  general  lega* 
cies,  and  if  not  needed  for  that  purpose,  it  sinks  into  the  re- 
siduum. 

Upon  the  other  clause  of  the  will,  it  being  as  yet  entirely  uncer- 
tain who  is  the  Elizabeth  Hunter  intended  by  the  testatrix,  it  is 
unlike  the  case  under  the  fifteenth  clause.  ^For  here  a  legatee 
capable  of  taking  may  yet  appear.     The  ambiguity  arises  from 
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the  fact  that  there  are  many  answering  to  the  description,  and 
it  may  be  shown  by  parol  evidence  which  of  them  the  testatrix 
meant.  The  legacy,  then,  is  not  property  undisposed  of,  but 
property  given  to  a  person  who  doeB  not  yet  appear.  It  mast 
therefore  be  kept  for  her;  and  if,  after  a  reasonable  time,  it  be 
not  claimed  by  the  legatee,  it  goes  to  the  sovereign  as  the 
trustee  of  all  derelict  property.  In  this  state,  the  trustees  of 
the  university  have  succeeded  to  this  right  of  the  sovereign,  and 
at  a  proper  time  they  can  claim  the  legacy. 
Per  CuBiAM.    Direct  accordingly. 


That  wherb  the  Legacy  Fails  through  the  ohecnrity  of  the  will,  the 
property  emhraced  by  it  lapses  into  the  residaum,  see  Rothmahler  ▼.  Myen,  6 
Am.  Deo.  613. 

That  Parol  Evidence  is  Properlt  Admitted  to  expbun  a  latent  ambign- 
Ity,  see  SUtrtr  ▼.  Freeman,  4  Am.  Dec  155;  DoolitOe  v.  Blaktdy,  4  Id.  218| 
Mann  v.  Mann^  6  Id.  416;  Ooddard  v.  Bulow,  9  Id.  663. 


GASES 


IN  THB 


SUPREME  COURT 


OT 


OHIO. 


ATEmSON  V.  JOKDAN. 

[5  Omo,  398.] 

TO  TRUflTXBB  TOB  BENEFIT  07  Creditobs,  which  coiitaiiui  a 
proTuioii  that  each  of  the  assenting  creditors  must,  within  a  specified 
time,  either  ezecnte  a  release  of  his  whole  debt  or  be  denied  any  share 
in  the  proceeds  of  the  property  assigned,  is  void  as  against  creditors. 
Gexditobs  who  hate  not  Assented  to  such  Assignment  may  subject 
the  property  in  the  hands  of  the  assignees  to  the  payment  of  their  debts. 

BiLi«  in  chancery  reserved  from  Hamilton  county.  The  com- 
plainantSy  creditors  of  Jordan,  Ellis  &  Co. ,  recovered  judgment 
and  took  out  execution  against  them,  but  were  unable  to 
find  property  to  satisfy  their  claim.  Jordan,  Ellis  &  Co.,  being 
compelled  to  stop  payment,  made  an  assignment  to  the  defend- 
ants, Ames,  Fessenden,  and  Bates,  in  trust,  for  the  benefit  of 
their  creditors,  with  authority  to  sell  and  apply  the  proceeds: 
1.  To  defray  the  expenses  of  the  trust.  2.  To  pay  certain 
lawyers'  fees.  8.  To  indemnify  certain  sureties  in  a  suit  at  law. 
4.  To  pay  certain  preferred  creditors.  5.  To  apply  the  residue, 
if  any,  to  satisfy  the  claims  of  other  creditors.  The  assign- 
ment contained  the  following  clause:  "  Provided,  nevertheless, 
and  these  presents  are  to  be  understood  with  this  provision, 
that  none  of  the  creditors  herein  mentioned,  of  either  class, 
shall  be  entitled  to  the  benefit  of  this  assignment,  or  to  claim 
any  payment  of  their  debts  or  demands,  by  virtue  hereof,  ex- 
cepting such  as  shall,  within  ninety  days  from  the  date  hereof, 
signify  their  assent  to  this  assignment,  and  release  the  parties 
of  the  first  part  (Jordan,  Ellis  &  Co.)  by  signing  and  sealing 
these  presents."     The  complainants  did  not  execute  the  assign- 
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ment.  The  tmstees  admitted  the  assignment,  but  denied  that, 
at  the  time  of  the  commencement  of  this  suit,  they  had  re- 
ceived anything  as  proceeds  of  the  assignment.  The  property 
which  passed  under  the  assignment  was  estimated  at  nineteen 
thousand  two  hundred  and  six  dollars  and  twenty-two  cents. 
The  schedule  of  preferred  debts  was  set  down  at  thirty-one 
thousand  three  hundred  and  forty-four  dollars  and  seven  cents, 
and  that  of  other  debts  at  twenty-four  thousand  six  hundred 
and  four  dollars  and  sixty-eight  cents.  The  complainants 
called  upon  the  defendants  to  disclose  the  trust  property,  and 
pray  that  these  funds  be  held  liable  to  satisfy  their  judgments, 
and  for  general  relief. 

Storer  and  Fox,  for  the  complainants,  cited  Seaving  y.  Brink- 
erhoff,  5  Johns.  Gh.  332;  EysLop  y.  CJark^  14  Johns.  458;  Auslxti 
v.  BeU,  20  Id.  442  [11  Am.  Dec.  297];  6  Conn.  277;  HdUey  ▼. 
Whitney,  4  Mason,  206. 

Starr,  for  the  defendants,  cited  Lupton  y.  CttUer,  8  Pick.  298; 
Johnson  v.  WhUwell,  7  Id.  74;  Bascler  v.  Wheeler,  9  Id.  21;  2 
Kent  Com.  420;  Harris  y.  Summer,  2  Pick.  129;  Widgery  y. 
Haskell,  5  Mass.  144  [4  Am.  Dec.  41];  5  Conn.  647;  Hyslop  y. 
Clark,  14  Johns.  469;  WUkes  y.  Ferris,  6  Id.  335  [4  Am.  Dec. 
364];  Murray  v.  Biggs,  15  Id.  571;  Ingraham  v.  Oeyer,  13  Mass. 
146  [7  Am.  Dec.  132];  20  Johns.  142;  Mackie  y.  Cairns,  1 
Hopk.  Ch.  373;  Burd  v.  Smiih,  4  Dall.  76;  Passmore  y. 
Eldridge,  12  Serg.  &  B.  198;  LippincoU  v.  Barker,  2  Binn.  174  [4 
Am.  Dec.  433];  Cox  v.  Adams,  5  Oreenl.  245;  Halsey  y.  WhUney^ 
4  Mass.  206. 

By  Court,  Wbioht,  J.  It  is  claimed  that  the  assignment  of 
Jordan,  Ellis  &  Co.  is  fraudulent  and  void.  The  only  objection 
urged,  is  to  the  clause  which  declares  it  inoperative  in  favor  of 
any  creditor  who  should  not  within  ninety  days  execute  the 
same  and  release  the  debtor.  The  case  is  without  any  evidence 
of  fraud  in  fact,  and  presents  a  question  of  fraud  in  law,  to  be 
established  by  the  force  of  the  instrument. 

It  is  said  the  genius  of  the  common  law  opposes  itself  to 
every  species  of  fraud;  and  the  most  solemn  acts,  even  judicial 
proceedings,  if  tinctured  with  it,  are  held  to  be  vicious  and  un* 
availing.  While  the  multiplied  and  ever-varying  relations  of 
society  refine  the  arts  of  deceit,  and  the  intricacy  of  legal  trans- 
fers and  proceedings  multiplies  the  means  of  fraud  and  increases 
the  difficulty  of  tracing  and  fixing  the  fraudulent  connection 
between  the  original  act  and  the  ultimate  purpose,  they  invoke 
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the  greatest  Tigilance  of  the  law  in  scrutinizing  colorable  and 
equiTocal  transactions,  and  require  of  courts  in  deciding  upon 
them  to  have  some  regard  to  public  utility.     It  seems  admitted 
that  a  debtor,  in  failing  circumstances,  may,  in  good  faith,  pay 
one  creditor  in  money  or  goods  in  preference  to  another;  but 
the  frequent  abuses  practiced  in  transfers,  to  effect  a  preference 
by  means  of  trusts  instead  of  actual  payment,  have  led  many  to 
doubt  tbe  policy  of  holding  such  transfers  valid.     As  a  general 
proposition  it  will  not  be  denied  that  persons  so  situated  are 
legally  bound  to  good  faith  between  themselves  and  their  pre- 
ferred creditors,  and  moreover  to  avoid,  in  transactions  con- 
nected with  the  placing  their  effects  beyond  the  reach  of  legal 
process,  all  bad  faith  in  respect  of  other  persons  standing  in  a 
relation  to  be  affected  by  them.     The  practice  among  speculat- 
ing traders,  of  shattered  and  desperate  circumstances,  of  ac- 
cumulating property  upon  credit  with  a  desire  of  securing  the 
means  of  satisfying  the  claims  of  confidential  creditors,  who 
contribute  in  various  ways  to  keep  up  the  credit  upon  which 
tbe  property  has  been  procured,  and  then  passing  their  effects 
so  procured  into  the  hands  of  trustees  to  be  protected  from  legal 
process  and  to  be  exhausted  in  satisfying  those  preferred  claims, 
leaving  all  other  creditors  without  a  farthing,  can  hardly  be 
justified  on  any  sound,  moral,  or  legal  principle.    Instances 
are  frequent  of  merchandise  procured  from  an  honest  trader  on 
credit,  being  handed  over  in  bulk  to  trustees  to  secure  indorsers 
and  other  confidential  creditors.    Equity  delights  in  equality, 
and  it  is  becoming  a  grave  question  whether  courts  of  justice 
should  longer  countenance  a  sinking  debtor,  in  preferring  one 
creditor  to  another,  in  the  distribution  of  his  effects.     The  opin- 
ion is  gaining  ground,  that  chancery  should  control  such  assign- 
ments and  compel  an  equal  distribution  of  the  effects  assigned 
amongst  all  the  creditors. 

In  Burd  v.  Smith,  4  Dall.  76,  the  high  court  of  appeals  in 
Pennsylvania  held  an  assignment  void  which  provided  for  the 
distribution  of  the  assigned  effects  to  such  creditors  as  should 
agree  to  accept,  and  the  payment  of  the  proportions  of  such 
creditors  as  should  not  accept  to  the  debtor,  because  it  con- 
tained a  resulting  trust  to  the  debtor,  and  placed  the  dissent- 
ing creditors  in  his  power,  or  that  of  trustees  appointed  by 
him.  The  judges  in  that  case  delivered  their  opinions  seriatim. 
Smith,  J.,  held  the  deed  void  on  its  face.  Breckenridge,  J., 
page  88,  says,  the  right  of  a  debtor  to  favor  particular  cred* 
itors  '*  has  been  allowed  perhaps  on  principles  of  humanity, 


284  •  Atkinson  v.  Jobdan.  [Ohio, 

or  in  favor  of  just  debts,  to  exclude  debts  in  law  not  strictly  ex 
dehUo  justitias.  But  I  do  not  think  the  practice  should  be  en* 
couraged.  It  is  calculated  to  create  confusion,  uncertainty, 
and  collision.  I  see  nothing  that  will  prevent  the  mischiefs  of 
voluntary  settlements  and  conveyances,  but  a  general  declan^ 
tion  that  they  are  all  void  as  against  creditors."  Bush,  J.,  page 
89,  says,  ''  until  the  expiration  of  nine  months,  no  distribution 
is  to  be  made  nor  any  creditor  paid,  however  vigilant  he  may 
be.  If  a  creditor  may,  in  this  mode,  or  by  a  device  of  this  sort, 
frustrate  his  creditors  for  months,  where  shall  the  line  be 
drawn  ?  Why  not  delay  his  suit  for  nine  years  as  well  as  for 
nine  months  ?  His  rights  are  the  same  in  both  cases.  As  there 
is  no  law  of  the  land  that  authorizes  a  debtor  to  pass  an  act  of 
limitation  in  his  own  favor,  I  hope  this  court  will  neve^  do  it 
for  him."  *^  In  the  case  before  the  court,  we  have  an  instance 
of  a  man  plunged  into  debt,  covered  with  lawsuits,  overwhelmed 
with  judgments,  and  others  impending  over  his  head,  suddenly 
and  secretly,  without  the  knowledge  of  a  single  creditor,  con- 
veying to  trustees  of  his  own  nomination,  au  immense  property 
on  such  terms  and  in  such  manner  as  he  has  chosen  to  pre- 
scribe. I  can  not  conceive  anything  more  dangerous  than  to 
sanction,  by  judicial  determination,  a  deed  of  this  description. 
It  will  be  vesting  the  debtor  with  an  unlimited  power  at  all 
times  over  his  property  to  baffle  his  creditors  under  the  sp^ 
cious  pretext  of  paying  them.  A  decision  of  this  sort  is  war- 
ranted by  no  adjudged  case  in  the  books." 

The  supreme  court  of  the  same  state,  in  IdppincoU  v.  Barker,  2 
Binn.  182  [4  Am.  Dec.  433},  sustained  an  assignment  condi- 
tioned that  it  should  benefit  only  such  creditors  as  should  exe- 
cute a  release  in  four  months.  But  Chief  Justice  Tilghman, 
page  182,  says:  "I  beg,  however,  to  be  distinctly  understood 
that  my  opinion  is  confined  to  the  circumstances  of  the  present 
case,  for  there  are  many  and  strong  objections  to  deeds  of  as- 
signment made  without  the  privity  of  creditors,  and  excluding 
all  who  do  not  execute  releases."  Judge  Breckenridge,  page 
190,  in  giving  his  opinion  says:  "  It  has  been  left  to  the  asiuHa 
Americana  of  debtors  to  devise  such  a  warehousing  of  effects 
out  of  the  hands  of  the  law  for  a  time,  for  the  benefit  of  par- 
ticular creditors.  I  think  it  to  the  let  and  hindrance  of  cred- 
itors, and  that  such  disposition  is  void  both  at  common  law 
and  by  statute;  though  not  fraudulent  in  fact,  in  the  partio- 
ular  case,  yet  fraudulent  in  law,  and  therefore  void.  It 
is  not  simply  a  surrender  of  his  property  as  satisfaction  pro 
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rata  of  his  debts  that  the  insolvent  has  in  view.     He  couples  an 
interest  for  himself  in  obtaining  a  discharge  from  that  propor- 
tion of  the  respective  debts  which  may  remain  unsatisfied.     It 
is  taking  an  undue  advantage  of  the  situation  of  the  creditor 
to  impose  this  condition.     It  is  immoral  to  exact  it.     ValerUi 
nonfit  injuria  if  the  creditor  accepts,  but  it  is  making  a  volunteer 
by  compulsion,  and  is  in  fact  a  robbery.     One  enlightened  on 
the  principles  of  moral  honesty  would  never  think  of  it.     He 
woald  give  what  he  had  to  one  or  more,  or  to  the  whole  of  his 
creditors,  but  he  would  never  think  of  annexing  a  condition 
precedent  or  subsequent  to  such  surrender.    Of  such  conditions 
a  chancellor  would  not  compel  a  fulfillment.     I  can  think  of 
nothing  either  morally  honest  or  strictly  legal  but  the  indefinite, 
onconditional  surrender  of  the  property.     Pass  this  boundary, 
and  I  can  draw  no  line  where  an  assignment  shall  be  supported, 
and  where  not.     Every  case  must  be  ad  arbitrium  judici8  with- 
out principle  to  guide,  and  he  must  decide  according  to  his 
own  feelings  of  what  is  just  and  humane,  or  hard  and  unchari- 
table in  the  case." 

In  Passmore  v.  Eldridge,  12  Serg.  &  B.  198,  the  court  held, 
that  an  assignment  would  be  void  if  the  transaction,  taken  alto- 
gether, has  a  direct  tendency  to  protect  the  property  of  the 
debtor  from  his  other  creditors.  The  cases  of  Ckever  v.  Clarky 
7  L.  [S.J  &  R.  570,-*  Scoii  y.  Morris,  9  Serg.  &  R.  123,  and  Wil- 
wn  V.  Kneppley,  10  Id.  439,  seem  to  admit  the  debtor's  right 
indirectly  to  coerce  his  creditors,  by  a  conditional  assignment, 
prohibiting  them  from  participating  in  his  effects  unless  they 
execute  releases  within  a  reasonable  time.  And  in  Pierponi 
and  Lard  v.  Oraham,  4  Wash.  C.  C.  232,  Judge  Washington 
held  that  a  condition  to  an  assignment  requiring  creditors  to 
execute  a  release  before  taking  the  benefit  of  it,  was  not  per  se 
evidence  of  fraud,  and  that  such  disposition  of  property  by  the 
debtor  would  be  valid,  if  it  was  not  thereby  to  be  sheltered 
from  creditors  an  indefinite  and  unreasonable  time. 

In  Widgery  v.  HdakeU,  5  Mass.  144  [4  Am.  Dec.  41],  a  debtor 
transferred  all  his  property  to  trustees,  the  proceeds  to  be  ap- 
plied to  pay  indorsers  and  securities  in  full,  and  the  remainder 
to  be  distributed  to  snch  other  creditors  as  gave  notice  in  six 
months,  stayed  all  legal  process,  consented  to  have  their  claims 
adjusted  by  the  majority,  and  released  the  debtor  on  the  ad- 
mission of  their  demands.  This  was  held  void,  though  the 
decision  did  not  turn  on  the  condition  for  a  release.     Chief 
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Justice  Parsons,  in  giving  the  deciBion,  remarks:  "Was  thia 
convejance  bona  fide  f  Was  it  made  with  honest  intentions^ 
etc.,  and  for  purposes  for  which  the  law  will  authorize  an  in- 
solvent debtor  to  convey  all  his  effects?  It  purports  to  be  made 
for  the  benefit  of  the  indorsers  and  securities  of  the  grantors, 
and  for  the  grantees  to  secure  them.  But  it  is  evident  the  in- 
tent of  the  parties  went  much  further,  to  compel  the  discharge 
of  the  grantors  from  all  their  debts,  by  locking  up  from  every 
creditor  who  would  not  discharge  them  every  part  of  the  estate 
of  the  grantors."  *'  Does  the  law  allow  an  insolvent  debtor  to 
make  this  bankrupt  law  for  himself?  By  our  law,  a  debtor's 
propertris  liable  to  attachment  by  any  creditor;  and  on  the  other 
hand,  a  debtor  may  prefer  one  creditor  to  another,  by  paying  his 
debt  either  in  cash,  or  by  conveying  so  much  of  his  estate  as  will 
be  adequate  to  the  payment.  But  the  creditor  must  be  a  party 
assenting  to  this  payment  or  conveyance.  If  he  be  not,  nothing 
passes  to  him,  and  nothing  passes  from  the  debtor,  and  his  estate 
intended  to  be  conveyed  remains  liable  to  attachment  by  any 
other  creditor."  Again  he  says:  ''We  do  not  admit  that  an 
insolvent  debtor  can  convey  his  estate  in  trust  to  pay  his  cred- 
itors without  their  consent."  "  The  intent  of  the  parties,  ap- 
parent from  the  deed,  was  not  the  true  intent,  which  was  the 
pro  rata  payment  of  the  other  creditors  on  their  discharging 
the  grantors;  the  deed,  therefore,  was  on  a  confidence  not  ex- 
pressed, for  their  own  benefit,  reposed  by  the  grantors  in  the 
grantees.  We  say  for  the  benefit  of  the  grantors,  because  they 
expected,  in  this  manner,  to  obtain  a  discharge  from  the  debts, 
on  paying  a  part  of  them." 

In  Ingraham  v.  Oeyer,  13  Mass.  146  [7  Am.  Dec.  132],  the 
court  held  an  assignment  void,  conditioned  for  such  creditors 
as  should  within  four  months  release  all  their  claims  against  the 
assignor,  although  that  was  not  the  sole  ground  of  the  decision. 
Parker,  Chief  Justice,  says:  ''  It  is  voluntary  on  the  part  of  the 
debtor,  and  involuntary  on  the  part  of  the  creditor.  It  has  no 
legal  consideration;  for  the  debts  of  the  creditors  who  are  to 
become  parties,  are  not  discharged  at  the  time,  and  it  shots 
out  from  a  participation  in  the  funds  all  the  creditors  who  will 
not  give  an  absolute  discharge  from  all  their  debts.  There  is, 
indeed,  but  one  party  to  the  indenture,  viz.,  the  assignor,  for 
the  persons  named  are  his  agents  until  the  creditors  sign  the 
instrument.     Such  an  assignment  can  not  be  supported." 

In  Burlingame  v.  BeU,  16  Mass.  324,  the  court  held  thai  a 
fraudulent  assignment  created  no  lien  in  favor  of  the  assignee. 


Dec.  1832.]  Atkinson  v.  Jobdan.  287 

and  says,  "  the  man  who  fraudulently  receives  the  property  of 
another,  to  prevent  its  being  attached,  ought  not  to  have  the 
right,  against  the  will  of  the  creditors  whom  it  is  attempted  to 
defraud,  to  have  the  opportunity  to  perfect  the  fraud  by  dis- 
posing of  the  goods,  and  leaving  the  creditors  his  liability  only 
for  his  security."  In  Harris  v.  Sumner,  2  Pick.  129,  the  court 
held  that  an  insolvent  debtor  could  not  transfer  his  whole 
property  in  such  a  manner  as  to  make  provision  for  himself, 
and  to  lock  it  up  from  those  of  his  creditors  who  did  not  feel 
willing  to  accept  of  the  remainder  and  discharge  him.  In  Bor- 
den T.  Sumner^  6  Pick.  265,^  an  assignment  conditioned  for  a 
release  by  agreeing  creditors  was  fully  discussed  by  counsel, 
though  the  decision  turned  upon  different  grounds;  but  in  page 
267,  the  court  express  the  opinion  that  the  point  has  never 
been  decided  in  that  state.  In  Johnson  v.  WhitweU,  7  Pick.  71, 
Judge  Wild  says, ''  an  arrangement  to  secure  property  from  at- 
tachment for  the  time  being,  though  ultimately  to  secure  the 
rights  of  all  the  creditors,  is  against  the  policy  of  the  law;  an 
attempt  to  hinder  creditors  in  the  prosecution  of  their  lawful 
actions.  Such  attempts  to  cover  the  property  from  legal  pro- 
cess are  unlawful,  and  although  no  moral  fraud  was  intended, 
yet  it  was  a  l^gal  fraud,  and  can  not  be  set  up  against  a  creditor. '' 
In  the  cases  of  MdrsUm  v.  Cohurn,  17  Mass.  454;  Andrews  v. 
Ludlow,  5  Pick.  28;  LupUm  v.  Cutter,  8  Id.  298;  Cox  v.  Adams* 
5  Oreenl.  245;  De  Caters  v.  Le  Boy  Chaumx>nt,  2  Pick.  491,'  and 
Hie  Canal  Bank  y.  Cox,  6  Oreenl.  895,  assignments  with  condi* 
tion  for  a  release  by  assenting  creditors  were  investigated,  and 
held  valid,  though  no  objection  was  made  on  account  of  that 
clause.  The  case  of  Halsey  v.  Whitney,  4  Mason,  206,  has  been 
confidently  cited  as  conclusive  upon  the  point  in  controversy. 
In  that  case,  the  court  did  hold  an  assignment  with  the  condi- 
tion of  a  release  yalid;  but  the  judge  places  his  decision  upon 
what  he  took  to  be  the  practice  in  Massachusetts.  In  page  230, 
he  says:  **  When  we  take  into  view  the  great  length  of  time 
during  which  stipulations  of  this  nature  have  prevailed  in  this 
state  without  objection,  there  is  much  reason  to  believe  that  the 
profession  have  deemed  the  law  settled  in  favor  of  the  debtor 
on  this  point."  **  But  I  am  free  to  say,  that  if  the  question  were 
entirely  new,  and  many  estates  had  not  passed  upon  the  faith 
of  such  assignment,  the  strong  inclination  of  my  mind  would 
be  against  the  validity  of  them." 
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The  decisions  in  New  York,  although  not  direct  upon  the  naked 
poiut  presented  in  the  casein  hearing,  tend  strongly  to  convince 
us  bow  the  rule  of  law  is  esteemed  in  that  state.  Chancellor  Kent^ 
in  Seamng  v.  Brinkerhoff,  5  Johns.  Gh.  832,  held  a  partial  assign- 
ment upon  condition  of  a  release  by  creditors,  as  of  pernicious 
tendency,  if  not  fraudulent.  He  says,  ^'a  power  of  coercion 
OTer  the  creditor  with  such  resulting  trusts  to  the  grantor,  in 
case  the  coercion  shoald  not  be  successf  nl,  was  deemed  by  the 
supreme  court,  in  Eyslop  t.  Clark,  14  Johns.  458,  to  be  a  badge 
of  fraud,  and  not  a  fair  and  lawful  assignment.''  The  assign- 
ment in  the  case  of  HysLop  v.  Clark  was  to  a  trustee,  for 
such  creditors  as  should  release,  and  in  case  any  refused  to  re- 
lease, their  proportions  to  be  paid  to  such  other  creditors  as  the 
assignors  should  appoint,  and  the  overplus  to  the  assignors. 
Judge  Van  Ness,  in  giving  the  opinion  of  the  court,  ezpreesed 
his  conviction  that  the  assignment  was  in  judgment  of  law 
fraudulent  and  void.  One  object,  he  said,  evidently  was  to 
coerce  the  creditors  to  acquiesce  in  the  terms  offered  to  them. 
The  language  held  to  them  is  this:  ''If  you  will  release  your 
debts,  you  may  participate  in  the  benefits  that  may  result  from 
this  assignment,  but  if  you  refuse,  we  will  lock  up  our  property 
indefinitely  in  such  a  way  that  whether  you  ever  get  any  part  of 
it  shall  depend  upon  our  will  and  pleasure."  Again,  he  says: 
"  If  they  can  keep  it,  the  property,  locked  up  in  this  way,  in 
the  hands  of  trustees,  and  set  their  creditors  at  defiance  for 
three  months,  they  may  do  it  for  three  years  or  an  indefinite 
period.  I  think,  therefore,  that  this  part  of  the  assignment  is 
void  under  the  statute  of  frauds,  and  that  it  would  be  estab- 
lishing the  most  dangerous  precedent  to  declare  it  to  be  valid.** 

In  Austin  v.  BeU,  20  Johns.  442  [11  Am.  Dec.  297],  an  as- 
signment conditioned  for  a  release  by  assenting  creditors,  and 
for  the  reservation  of  the  shares  of  those  refusing  to  release  to 
the  grantor,  was  held  void,  and  the  assigned  property  subject 
to  levy  on  execution.  Chief  Justice  Spencer,  in  giving  the 
opinion  of  the  court  in  that  case,  says,  p.  450:  ''  This  is  not 
only  an  attempt  to  coerce  creditors,  and  to  place  the  property 
beyond  their  reach  on  execution,  but  it  is  the  reservation  of 
X)roperty  which  ought  to  be  devoted  to  the  payment  of- their 
debts  to  their  private  use.  Without  in  the  least  impugning  the 
doctrine  that  a  man  indebted  has  a  right  to  give  preference  to 
creditors,  I  am  bound  to  say  that  a  deed  which  does  not  fairly 
devote  the  property  of  a  person  overwhelmed  with  debt  to  the 
payment  of  his  creditors,  but  reserves  a  portion  of  it  to  himself. 
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nnless  the  creditors  assent  to  sach  terms  as  he  shall  prescribe, 
is  in  law  fraudulent  and  void,  as  against  the  statute  of  frauds, 
being  made  with  intent  to  delay,  hinder,  or  defraud  creditors 
of  their  just  and  legal  actions." 

In  Mackie  v.  Caima,  1  Hopk.  Ch.  404,  Chancellor  San- 
ford  says  that  when  a  debtor  "transfers  his  property  upon 
the  condition  that  his  creditors  who  are  pursuing  their  legal 
remedies,  shall  relinquish  their  remedies,  such  a  transfer  is 
plainly  made  to  coerce  the  pursuing  creditors,  it  directly 
impedes  the  course  of  law  and  justice,  and  it  mast  be  void." 
Again,  page  406,  he  says:  "  Where  such  assignments  are 
made  merely  for  the  payment  of  debts,  they  are  often  con- 
Tenient  to  creditors  as  well  as  debtors,  and  they  seem  to  in- 
Tolve  no  great  evil.  But  when  the  debtor  is  allowed  to  proceed 
beyond  the  single  object  of  paying  his  debts,  such  assignments 
become  pregnant  with  great  mischief."  "If  he  may  assign  all 
his  property  in  trust,  partly  for  himself  and  partly  for  his  cred- 
itors, and  may  allot  to  some  of  his  creditors  absolute  payment, 
and  to  others  payment  upon  condition  that  they  shall  do  or  not 
do  acts  dictated  by  himself,  he  is,  indeed,  armed  with  a  formid- 
able power.  If  a  debtor  may,  by  any  machinery  of  his  own  con- 
trivance, either  preserve  his  property  for  his  own  use,  or  wield  it  in 
such  a  manner  that  his  creditors  can  not  reach  it  in  due  course 
of  law,  or  can  not  reach  it  without  great  difficulty,  he  becomes 
the  master  and  holds  the  power  of  coercion."  In  page  407  he 
says:  "  It  is  only  against  the  property  of  a  debtor  that  our  laws 
have  any  efficacy,  and  the  laws  concerning  conveyances  made  in 
fraud  of  creditors,  are  now  the  only  efficient  check  upon  the 
power  of  disposition  in  the  debtor.  While  assignments  for  the 
payment  of  debts  must  be  supported,  I  can  not  perceive  that 
either  law,  equity,  or  policy  requires  that  such  assignments 
should  be  sustained  where  they  are  complicated  with  trusts  and 
followed  by  consequences  so  injurious  and  vexatious  to  credit- 
ors. Assignments  containing  the  provisions  which  appear  in 
this  case  are  of  recent  invention,  and  if  they  can  prevail  they 
will,  to  a  great  extent,  afford  to  debtors  a  secure  triumph  over 
their  creditors."  Chief  Justice  Savage,  in  the  same  case,  5 
Cow.  580,  esteems  it  a  conceded  point  that  a  man  can  not  put 
his  property  beyond  the  reach  of  his  creditors,  and  he  says, 
*'  when  a  debtor  fails  from  misfortune  or  folly,  or  from  dishonest 
motives,  his  property  in  moral  justice  belongs  to  his  creditors. 
When  he  appropriates  his  property  to  his  own  use  the  act  be- 
comes fraudulent.     Nor  does  it  lie  in  his  mouth  to  prescribe 
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terms  to  his  creditors.  The  law  is  open  to  tbem.  They  have  a 
right  to  pursue  their  debtor  in  the  mode  pointed  out  bj  law, 
and  any  act  which  obstructs  them  in  their  pursuit  is  against 
law,  and  of  course  void"  as  against  creditors. 

I  have  examined  the  foregoing  cases,  because  it  seemed  to  be 
assumed  that  our  decision,  if  against  the  validity  of  the  assign- 
ment, would  contravene  the  authorities.     It  is  somewhat  re- 
markable that  amidst  all  the  strong  language  used  on  the  sub- 
ject, so  little  u2>on  the  simple  question  under  consideration  is 
embraced  within   the    decisions.      The  case   of  Ingraham   v. 
Wheeler,  6  Conn.  277,  is  full  in  point  upon  the  case  in  bearing. 
There  the  assignment  was  to  pay  certain  preferred  creditors,  and 
the  residue  to  such  others  as  should  within  sis  months  execute  a 
discharge,  and  the  court  held  it  void.     In  page  283,  Judge  Brain- 
ord  says:  '*  No  insolvent  debtor  has  a  right  to  prescribe  terms  to 
his  creditors;  to  say  to  them,  *  take  up  with  the  crumbs,  or  my 
own  terms,  or  have  nothing.'    Besides,  if  their  creditors  do 
not  see  fit  to  comply  with  their  terms,  where  is  the  residue? 
The  answer  must  be,  in  the  hands  of  the  trustees  of  the  bank- 
rupt's own  creation,  and  for  his  own  use  and  benefit,  a  trust 
necessarily  resulting.     I  therefore  lay  this  instrument  totally 
out  of  the  question,  as  being  wholly  void;  and  that  upon  the 
face  of  it." 

The  district  court  of  the  United  States,  in  Maine,  in  Lord  v. 
Brig  Watchman ,  in  April,  1832  (see  Amer.  Jurist,  Oct.  No.,  p. 
296),  has  fully  examined  tlus  subject.  This  court  holds  '*  that 
a  transfer  by  a  debtor  of  his  property,  which  in  its  efifect  would 
delay  the  creditor's  remedy  against  the  estate  for  an  indefinite 
period,  unless  they  would  consent  to  take  a  less  sum  than  their 
whole  debt  in  satisfaction,  or  consent  to  discharge  the  debtor 
on  different  terms  from  those  borne  on  their  contracts,  is  a  con- 
veyance made  to  delay  and  defraud  creditors.  The  object  of 
such  a  conveyance  is  to  coerce  the  creditor  to  discharge  the 
debtor  from  his  contract  without  his  fulfilling  his  obligations.'* 
No  argument  is  required  to  prove  such  an  intent  illegal. 

It  seems  to  us  clear  upon  authority  and  the  reason  of  the 
thing,  that  the  clause  in  the  assignment  of  J.,  E.  &  Co.,  prohib- 
iting any  creditor  from  availing  himself  of  any  portion,  except 
within  ninety  days  he  executed  a  release  for  his  whole  debt,  is 
a  manifest  attempt  on  the  part  of  these  debtors  to  jplace  all  their 
property  beyond  the  reach  of  creditors,  by  ordinary  legal  pro- 
cess, and  coerce  from  them  a  release  of  their  entire  demands 
npon  the  possible  contingency  of  realizing  something  out  of  the 
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effects  after  the  expenses,  securities,  and  preferred  creditors  are 
satisfied;  and  as  such  is  void  against  creditors:  Barret  t.  Reed^ 
Wright,  700.  The  case  before  the  court  is  a  strong  one  to  show 
the  injustice  of  such  proceedings.  The  debtors,  the  trustees, 
and  only  three  or  four  of  a  large  number  of  creditors  have  exe- 
cuted the  assignment,  while  by  its  operation  property  to  tbe 
amount  of  nineteen  thousand  dollars  is  held  under  it  beyond  the 
reach  of  legal  process.  An  effort  is  made  by  it  to  procure  re- 
leases from  the  general  creditors,  without  the  possibility  of  their 
obtaining  one  cent.  The  preferred  creditors  alone,  who  are 
postponed  till  the  expenses,  securities,  and  fees  are  paid,  have 
claims  upon  this  nineteen  thousand  dollars  for  upwards  of  thirty 
thousand  dollars  I  Can  this  be  considered  as  fairly  devoting 
the  property  of  insolvent  debtors  to  tbe  payment  of  their  debts? 

Our  statute  of  frauds  makes  void  all  assignments  of  goods  in 
trust  for  the  use  of  the  assignor,  and  all  conveyances  of  every 
kind  made  with  intent  to  defraud  creditors  of  their  debts :  29 
O.  L.  218.  The  variations  between  the  provisions  of  this  and 
the  English  statutes,  are  not  deemed  material  in  any  view  of 
the  subject  before  the  court.  The  principle  is,  that  a  failing 
debtor  shall  neither  make  assignments  of  his  effects  for  his  own 
benefit,  nor  lock  them  up  beyond  the  reach  of  legal  process^ 
unless  without  consideration  he  obtains  a  release  of  all  his  debts* 
No  slight  variation  in  the  terms  of  the  assignment  will  affect 
the  principle,  when  the  design  is  evident  to  defeat  a  creditor  of 
his  resort  to  the  goods,  or  compel  him  to  release. 

The  case  must  be  sent  to  a  master  to  report  the  extent  of  the 
effects  which  passed  into  the  hands  of  the  assignees,  and  their 
present  situation,  and  the  amount  of  the  proceeds,  if  disposed 
of. 


Tkb  Omo  Decisions  on  ths  Subject  of  Assiokmxnts  for  the  benefit  ot 
ereditors  aeem,  even  before  the  enactment  of  any  ezpresa  statate  on  the  subject, 
to  have  establidied  a  different  role  from  that  of  the  common  law,  in  reference 
to  the  right  of  the  assignor  to  insert  stipnlations  in  the  assignment  that  the  as* 
•enting  creditors  mnst,  within  a  specified  time,  execute  releases  of  their  whole 
debts  or  be  denied  any  share  of  the  proceeds.  Thus  in  ReppUer  v.  Orrichf  7 
Ohio,  pt.  2,  p.  246,  the  court  held  that  an  assignment  of  a  debtor's  effects  for  the 
benefit  of  such  creditors  as  might  come  in  within  one  year  and  agree  to  take 
a  pro  rata  share,  was  invalid.  In  this  state  of  the  law,  creditors  who  pur- 
sued their  rights  by  suit  in  chancery  were  able  to  obtain  a  preference.  In 
order  to  remedy  this  inequality  the  act  of  1835  was  passed.  It  enacted 
"  that  all  assignments  of  property  hereafter  made  by  debtors  to  trustees,  in 
ooosideration  of  insolvency,  and  with  design  to  secure  one  class  of  creditors 
and  defraud  others,  shall  be  held  to  insure  to  the  benefit  of  all  the  creditors 
of  the  assignor,  in  proportion  to  their  demands:'*  33  Ohio  Laws,  13.    Is 
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reference  to  the  wording  of  this  statote.  Lane,  J.,  in  IIuU  ▼.  Jffny,  8  Ohio, 
390,  said:  **  There  are  certain  errors,  either  of  transcription  or  of  the  press, 
which  affect  the  interpretation,  and  iHiich  give  the  phraseology  of  this  sec- 
tion a  Teiy  awkward  appearance.  The  phrase  '  contemplation  of  mgolvency* 
ahoold  prohably  be  sabetitated  for  '  consideration  of  ineolvency;*  the  word 
'tjiswre'is  a  substitote  for  the  word  ^inure,*  and  the  word  *dtfraud*  was 
probably  intended  to  be  '  defer.* "  This  act  does  not  render  the  assignment 
▼oid,  bat  merely  provides  that  it  shall  inure  to  the  benefit  of  all  the  creditors. 
And  in  Harekman  v.  Lowe,  9  Ohio,  92,  it  was  decided  that  although  the  in- 
tentions of  the  assiijpior  were  fraudulent,  the  assignment  was  nevertheless 
valid,  being  void  only  as  to  the  preference  created. 

The  court  in  that  case,  referring  to  the  statute  under  consideration,  said: 
"  This  interpretation,  we  think,  conforms  both  to  the  letter  and  the  spirit  al 
the  act."  It  was  also  decided  in  Hull  v.  Jeffrey,  8  Id.  390,  that  assignments 
of  property  giving  preferences  to  creditors,  might  still  be  made  in  good  faith, 
under  proper  circumstances,  notwithstanding  this  act  of  1835.  Lane,  J., 
delivering  the  opinion  of  the  court  in  that  case,  said:  ''The  right  to  prefer 
one  creditor  to  another  in  good  faith,  has  always  ezisted.  During  the  com* 
mercial  embarrassment  a  few  years  since,  debtors,  in  view  of  insolvency, 
adopted  the  plan  of  assignments  to  trustees,  either  to  create  inconvenient  em- 
barrassment upon  the  pursuit  of  debts,  or  to  preserve  their  property  fioxa  a 
compulsory  sale,  or  to  impose  terms  upon  creditors,  or  to  secure  some  other 
profitable  result  to  themselves.  Examples  of  these  practices  may  be  found  in 
6  Ohio,  293;  7  Ohio^  pt  2,  p.  246-8.  Hence  the  statute  of  1835,  the  terms 
of  which,  as  they  appear,  relate  to  fraudulent  conveyances  made  to  trustees 
only.  It  does  not  affect  conveyances  made  to  a  creditor,  nor  a  conveyance 
made  without  fraud."  And  as  nothing  appeared  In  the  evidence  in  that 
case,  nor  in  the  terms  of  the  assignment,  that  showed  it  to  be  fraudulent* 
it  was  upheld.  While  the  law  was  in  this  condition,  the  legislature  pBmml 
the  act  of  1838,  the  third  section  of  which  provided  that  "all  assignments 
of  property  in  trust)  which  shall  be  made  by  debtors  to  trustees  in  con- 
templation of  insolvency,  with  the  design  to  prefer  one  or  more  creditors 
to  the  exclusion  of  others,  shall  be  held  to  inure  to  the  benefit  of  all  ths 
creditors,  in  proportion  to  their  respective  demands:*'  Swan's  Stat.  717. 
The  operation  of  this  statute  is  thus  stated  by  Lane,  J.,  in  the  case  of  HmEL 
V.  Jeffrey:  "Before  1835,  fraudulent  assignments  being  void,  any  individual 
creditor  might  separately  pursue  his  rights.  By  the  statute  of  1836,  aseign- 
ments  to  trustees  were  made  the  subject  of  equal  distribution  if  fraudulent; 
but  since  the  statute  of  1838,  all  assignments  to  trustees,  whether  fraudnlent 
or  not,  if  made  in  view  of  insolvency,  are  divided  among  all  creditors.  Con- 
veyances, other  than  those  made  to  trustees,  are  not  affected  by  either 
statute."  In  the  case  of  Sw\fi  v.  ffoldridge,  10  Ohio,  230,  it  was  decided, 
under  the  statute  of  1838*  that  a  fraudulent  grantee  who  had  conveyed  ths 
property  to  an  innocent  purchaser,  or  had  restored  it  to  the  owner  before 
the  creditors  had  filed  their  bill  against  him,  was  not  liable  to  them  as 
a  trustee.  In  discussing  the  liability  of  such  a  grantee  under  those  c^ 
cumstances.  Lane,  C.  J.,  said:  "The  trust  is  not  express,  created  by  con- 
tract; but  it  arises  by  operation  of  law,  in  consequence  of  his  having  in  his 
huids  that  which  ought  to  be  applied  to  the  satisfaction  of  the  cnditor's 
debt  It  depends,  therefore,  on  the  possession  of  the  property.  The  char- 
acter of  cestui  que  trust  does  not  belong  to  the  general  creditor,  until  he  has 
shown  himself  entitled  to  the  debtor's  property  by  the  recovery  of  a  judg- 
ment. And  if  the  fraudulent  holder  has  in  good  faith  divested  himself  ol 
that  which  he  could  not  retain  without  dishonesty,  before  the  right  of  tha 
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creditor  has  aocmed,  there  is  nothing  remaining  upon  which  to  raise  a  tmst, 
and  the  relation  of  trnstee  to  anybody  subsists  no  longer."  And  in  Bancroft 
V.  Blizzard,  13  Id.  30,  it  was  decided  that  an  assignment  made  by  a  failing 
debtor  to  a  trustee  for  the  equal  benefit  of  all  his  creditors,  was  valid,  al- 
though the  intentions  of  the  assignor  were  fraudulent.  It  was  held  in  Wil- 
cox V.  Kellogg  J  11  Id.  394,  that  an  absolute  transfer  of  property  did  not  come 
within  the  provisions  of  the  act  of  1835,  above  referred  to.  Section  16  of  the 
act  of  April  6,  1859,  is  in  the  following  words:  "All  assignments  in  trust  to 
a  trustee  or  trustees,  made  in  contemplation  of  insolvency,  with  the  intent 
to  prefer  one  or  more  creditors,  shall  inure  io  the  equal  benefit  of  all  credit- 
ors in  proportion  to  the  amounts  of  their  respective  claims."  This  is  the  law 
now  in  force:  Rev.  Stats,  of  Ohio,  1880,  voL  2,  sec.  6343. 

AasioiTMEzrT  fob  Benefit  of  Creditors — Preference.— Debtor  may  give 
a  prefereoce  to  any  creditor  by  his  assignment,  provided  it  be  done  in  good 
£utb:  Biiffum  v.  Green,  20  Am.  Deo.  562;  Mackie  v.  Cainis,  15  Id.  477,  and 
note,  506;  Austin  v.  BeU,  11  Id.  297;  Wilkes  v.  Ferris,  4  Id.  364. 

HsLBASE — Effect  of  Exacting,  in  Absionment. — In  Borden  v.  Sumner, 
16  Am.  Dec  338,  a  general  assignment  for  the  full  satisfaction  of  the  claims 
of  certain  of  the  creditors,  the  residue  to  be  divided  pro  rata  among  such 
creditors  as  should,  within  a  certain  time,  release  their  claims,  was  held  to  be 
invalid  as  against  the  dissenting  creditors,  so  far  as  respected  the  surplus  not 
wanted  to  discharge  the  demands  of  those  who  assented.  In  Awstin  v.  Bell, 
11  Id.  297,  it  was  decided  that  where  the  assignor  reserved  a  portion  of  the 
to  him^f,  in  case  any  of  the  creditors  did  not  assent,  the  assignment 
fraudulent,  as  tending  to  hinder,  delay,  and  defraud  creditors;  but  in 
LippineoU  v.  Barker,  4  Id.  4.33,  an  assignment  for  the  benefit  of  such  cred- 
itors as  should  within  four  months  execute  a  release  of  all  demands,  was  held 
to  be  valid.     See,  also,  note  to  that  case,  p.  445. 


Newman  v.  MoGbeoob. 

[6  0mo,349.] 

Abbdiifsit  mat  be  Maintained  for  the  Actctal  Value  of  labor  done  under 

a  special  contract  which  has  been  waived  by  the  parties  or  been  substaa« 

tiaUy  performed. 
Aosbxkbnt  to  Pat  in  Sfecifio  Articles  becomes,  on  failure  to  make  such 

payment  at  the  time  and  in  the  msnner  stipulated,  an  agreement  to  pay 

in  money. 

Writ  of  error  to  the  court  of  common  pleas  of  Richland 
eoonty.  The  plaintiff  below  declared  in  the  common  counts  in 
assumpsit.  Issue  was  taken  upon  the  plea  of  7ion  assumpsit  and 
a  notice  of  set-off.     The  other  facts  are  stated  in  the  opinion. 

Coffinbury^  for  the  plaintiff  in  error,  cited  2  Stark.  251. 

By  Court,  Wrioht,  J.  Neither  the  evidence  offered,  nor  the 
charge  of  the  court,  nor  the  matter  excepted  to,  is  very  clearly 
set  forth  in  the  bill  of  exceptions.  It  is  difficult  to  discover  the 
real  matter  in  controversy.    We  think,  however,  the  bill  of  ex- 
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ception3  shows  there  was  a  contract  for  cleariDg  not  less  than 
three  acres  of  land«  at  three  dollars  an  acre,  to  be  paid  in  wheat 
at  fifty  cents  a  bushel;  and  that  the  log-rolling  was  brought  on 
before  the  work  was  done,  by  defendant's  permission,  because  the 
plaintiff's  wife  was  about  to  remove  and  could  not  cook  for  the 
hands,  if  not  had  then,  and  that  the  defendant  below  afterward 
finished  the  clearing  himself  and  refused  to  pay  the  plaintiff's 
bill  when  presented,  because  it  was  unjust,  admitting  at  the 
same  time  that  he  owed  something;  and  that  on  the  trial  he  set 
off  his  own  book  account  against  the  claim  for  clearing.  The 
bill  does  not  show  what  else  was  proven,  or  that  nothing  else 
was  proven.  The  court  charged  the  jury  that  if  there  was  a 
special  contract  which  had  been  waived  by  the  parties,  or  had 
been  substantially  completed,  the  plaintiff  might  recover  on  the 
oommon  count  the  actual  value  of  his  labor;  and  if  the  labor 
was  to  be  paid  in  wheat,  the  plaintiff  might  recover,  if  before 
«uit  he  had  sent  in  his  bill  and  demanded  the  wheat;  and  the 
court  submitted  the  whole  item  for  clearing  to  the  jury  upon 
that  charge.  The  verdict  upon  the  item  was  probably  insuffi- 
•cient  to  pay  the  clerk  for  the  record  appended  to  the  writ  of 
^rror.  The  case  is  emphatically  a  small  business,  yet  being 
before  us  we  must  decide  it. 

1.  Did  the  court  err  in  saying  to  the  jury  they  submitted  the 
whole  item  to  them  upon  the  charge  ?  Counsel  say  there  is  so 
much  confusion  in  the  authorities  on  both  the  questions  raised, 
that  he  forbears  to  cite  any  but  2  Stark.  251,  which  he  cites, 
'**  because  it  is  a  late  decision  and  a  strong  case  in  favor  of  "  hia 
position.  In  Therogood  v.  Clark,  2  Stark.  251,  it  was  held  that 
^here  the  drawer  of  a  bill  payable  to  his  own  order  settled  with 
the  acceptor  after  the  bill  became  due,  and  gave  him  a  receipt  in 
iuU,  and  took  up  the  bill,  and  afterward  indorsed  it,  the  in* 
•dorser  could  not  maintain  his  action  against  the  acceptors. 
There  is  probably  some  mistake  in  the  reference.  If  this  case 
is  a  strong  one  in  favor  of  the  position  of  the  plaintiff  in  error, 
we  do  not  perceive  its  bearing,  nor  can  we  discover  the  error 
<)omplained  of. 

2.  Did  the  court  err  in  charging  the  jury  that  if  there  was  a 
special  contract  which  had  been  waived  by  the  parties,  or  had 
been  substantially  performed,  the  plaintiff  might  recover  the 
actual  value  of  his  labor  on  the  common  counts?  Where  there 
is  a  subsisting  special  contract,  the  party  suing  for  a  breach 
must  declare  upon  it;  but  where  work  has  been  done  under 
A  special  contract,  though  not  in  accordance  with  its  termSi 
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which  has  been  accepted  bj  the  other  partj,  or  has  benefited 
him,  a  recoYery  maj  be  had  on  the  common  counts  for  what  the 
labor  is  really  worth;  and  the  defendant  maj,  in  such  case, 
show  the  contract,  if  he  chooses,  to  limit  the  damage  to  -be  re- 
covered. So  a  recovery  may  be  had  on  the  common  counts, 
where  a  special  contract  existed,  but  has  been  waived,  or  put 
an  end  to,  or  performed,  or  where  the  plaintiff  has  been  pre- 
vented by  the  defendant  from  doing  the  work:  1  Chit.  PI.  833; 
Bank  of  Columbia  v.  PaUer&on,  7  Cranch,  803;  Bull.  N.  P.  139; 
TutUe  V.  Miyo,  7  Johns.  132;  Linningdale  v.  Livingston^  10  Id. 
37;  Giles  v.  Edwards,  7  T.  R.  181;  Cook  v.  Munsione,  1  New. 
Bep.  351;  Baymond  v.  Beamard,  12  Johns.  274  [7  Am.  Dec. 
317];  CHUei  v.  Mdynard,  5  Id.  87  [4  Am.  Dec.  829];  Fax(m  v. 
Mansfidd,  2  Mass.  147;  Pow.  on  Gont.  417;  Payne  v.  Bacorrib^ 
Doug.  651;  Banorgee  v.  Hovey,  5  Mass.  39;  Keyes  v.  Stone,  Id. 
891;  Martin  v.  Com,  1  Id.  347;  Perkins  v.  Hart,  11  Wheat. 
250;  1  Cow.  46;  Fitch  v.  Sargeant,  1  Ohio,  353,  363;  15  Johns. 
476;  Colvin  v.  Carter,  4  Ohio,  356.  The  charge  of  the  court 
was  substantially  correct,  and  is  sustained  by  authority :  CutQer 
V.  Povoell,  2  Smith's  Lead.  Cas.  24;  Ames  v.  Shot,  Wright,  577; 
BaUoway  v.  Davis,  Id.  460;  Freeman  v.  Oalbrailh,  Id.  691.  If 
the  party  for  whose  benefit  work  has  been  done,  under  a  spe- 
cial contract,  waive  its  exact  performance,  or  discharge  the 
other  party  from  completing  it,  does  that  confer  upon  him  the 
legal  right  to  avail  himself  of  the  labor,  without  making  com- 
pensation for  it?  We  think  such  an  assumption  contrary  to 
equity  and  good  conscience.  What  benefit  can  result  from  a 
count  on  the  special  contract,  except  an  increased  chance  of 
avoiding  payment  by  reliance  upon  technical  defect?  The  re- 
covery, in  either  form  of  action,  would  bar  a  subsequent  recov- 
ery for  the  same  cause  of  action,  in  any  form. 

The  objection  urged,  that  the  stipulation  to  pay  for  the  labor 
in  wheat  would  prevent  a  recovery  on  the  common  counts, 
is  not  well  founded.  We  do  not  see  what  material  difference 
that  makes  in  the  question.  If  one  does  work  for,  or  sells 
goods  to  another,  and  agrees  to  receive  his*  pay  at  a  stipulated 
time  in  wheat,  shoes,  or  any  other  article,  or  in  labor,  and  the 
articles  are  not  delivered,  or  the  work  done  according  to  the 
stipulation,  the  neglect  or  omission  changes  the  contract  into 
one  for  money,  and  the  party  to  whom  the  payment  was  to  be 
made  is  no  longer  bound  to  receive  the  goods  or  labor,  but  may 
demand  money,  and  recover  it  on  the  common  count  in  assump- 
sit, for  goods  sold:  Sperry  v.  Johnson,  11  Ohio,  452.     It  is  the 
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usaal  course  of  shopkeepers,  who  deal  on  credit,  to  receive  trade 
in  pa  J  for  goods,  deliverable  at  a  future  day.  In  case  the 
trade  is  not  delivered,  and  suit  is  brought  for  the  goods,  it  is 
the  universal  practice  to  count  for  goods  sold,  not  upon  the 
special  contract  to  receive  trade  and  the  refusal.  This  practice 
is  convenient,  and  we  think  conformable  to  strict  law  and  jus- 
tice.    We  do  not  feel  disposed  to  alter  it. 

The  judgment  of  the  court  of  common  pleas  is  affirmed,  with 
costs. 


It  was  held  in  PldUpson  y.  BcUe8f  22  Am.  Deo.  444,  that  assumpsit  lies  to 
recover  back  money  paid  on  a  contract  which  the  other  party  refuses  to  per* 
form,  or  with  which  it  has  become  impossible  for  him  to  comply,  and  in  AUen 
V.  Booker^  19  Id.  33,  that  assompsit  lies  to  reoover  money  paid  on  a  contract 
void  by  the  statute  of  frauds. 

Pabtt  FAnjNO  TO  Pat  in  Sfschio  Articles  at  the  time  and  place  stip- 
ulated in  the  contract,  loses  his  right  to  pay  in  such  articles^  and  must  thea 
pay  in  money:  RcbtrU  y.  BeaUy,  21  Am.  Deo.  410^  and  note^  42Sr 


Spebbt's  Lessee  v.  Fond. 

[6  OmD»  887.] 

OONDITIOK  nr  ▲  OoNYETANCB  that  the  grantee  shall  keep  a  8aw<4mll  and  a 
grist-mill  doing  business  on  the  premises  granted,  is  yalid,  and  the  gnutea 
forfeits  his  estate  if  he  fails  to  perform  the  condition. 

EjEOTMEirr  tried  in  Trumbull  county.  A  verdict  was  found 
for  the  plaintiff,  and  the  defendant  made  a  motion  for  a  new 
trial,  which  was  reserved  for  decision  here.  It  was  proved  thai 
Speny,  the  lessor,  was  the  owner  in  fee  of  a  tract  of  land  in 
Trumbull  county,  through  which  Mill  creek  flows.  In  1817, 
he  granted  to  Isaac  Clark,  his  heirs  and  assigns,  the  privilege 
of  erecting  a  saw-mill  and  grist-mill  on  said  tract  of  land,  at 
such  place  as  Clark  should  select,  and  a  quarter  of  an  acre  of 
land  for  a  mill  yard  at  each  mill.  The  mills  and  privileges  were 
to  be  held  and  enjoyed  by  Clark,  his  heirs  and  assigns,  '*  so  long 
as  they  should  continue  to  use  and  improve  the  same  for  the  ex- 
press purpose  of  grinding,  and  no  longer."  In  1820,  Sperry,  by 
deed  duly  executed  for  the  expressed  consideration  of  one  hun- 
dred and  fifty  dollars,  conveyed  to  Clark,  his  heirs  and  assigns, 
one  acre  of  land  described  by  metes  and  bounds,  including  the 
half  acre  mentioned  in  the  deed  of  1817,  to  be  enjoyed  and  oc- 
cupied by  Clark,  his  heirs  and  assigns, ''  so  long  as  he,  the  said 
Clark,  his  heirs  and  assigns,  shall  keep  a  saw-mill  and  grist-mill 
doing  business  on  the  premises,  allowing,  however^  all  necea* 
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Barj  time  for  repairs,  and  do  longer."  Clark  erected  the  mills 
on  the  premises,  and  put  them  in  operation,  and  in  1820  con- 
veyed to  the  defendant,  Fond,  and  put  him  in  possession. 
About  six  months  after  Fond  purchased,  the  grist-mill  v^as 
stopped  for  want  of  repairs,  and  so  remained  until  the  spring 
of  1825,  when  it  was  repaired  and  ruu,  as  the  water  would  ad- 
mit, until  some  time  in  1826,  when  it  was  again  stopped,  and 
has  not  been  since  repaired  or  run.  The  saw-mill  was  con* 
tinued  in  operation  until  the  spring  of  1824,  when  it  was  stopped, 
and  was  not  started  again  until  the  fall  of  1825.  It  was  re- 
paired in  1827,  and  has  been  run,  as  the  water  permitted,  ever 
since  that  time.  It  was  proved  or  admitted  that  the  defendants 
were  in  possession  when  this  action  was  commenced,  and  that 
Sperry  had  not  parted  with  the  reversion. 

Stone^  for  the  defendants,  cited  Oru.  Dig.,  tit.  18^  sec.  1;  4 
Johns.  25,  186,  215. 

Loomis  and  MetccUf,  for  the  plaintiff,  cited  Cru.  Dig.,  tit.  18, 
sees.  65,  66;  Oo.  Lit.  214,  a,  n.  1,  2;  10  Co.  41;  2  Bl.  Com.  156. 

By  Court,  Collet,  J.  When  the  first  deed  was  made,  it  was 
known  where  the  mills  would  be  erected;  when  the  last  deed 
was  executed  this  was  ascertained.  By  it  an  acre  of  land, 
described  by  metes  and  bounds,  including  the  mills  and  yards 
and  privileges  conveyed  by  the  first,  was  conveyed  to  Clark, 
his  heirs  and  assigns;  to  be  occupied  by  them  ''  so  long"  as 
they  kept  a  saw-mill  and  grist-mill,  doing  business  on  the 
premises,  '*  and  no  longer."  After  the  execution  of  this  deed 
the  premises  were  held  according  to  its  terms;  if  they  vary 
from  the  terms  of  the  first  deed,  the  last  must  govern.  The 
parties  had  the  power  and  the  right  to  vary  them.  The  con- 
tingency, by  the  happening  of  which  the  estate  granted  might 
he  defeated,  is  substantially  the  same  in  both  deeds.  The  es- 
tate granted  is  made  to  depend  for  its  continuance  on  keeping 
a  grist-mill  and  saw-mill  on  the  premises  doing  business,  as 
much  of  the  time  as  the  water  and  the  necessary  time  to  repair 
them  would  admit  of,  and  no  longer;  not  on  keeping  a  saw  or 
gnst-mill  doing  business.  It  is  plain  and  unambiguous;  we 
can  see  no  room  for  construction.  As  the  parties  make  their 
deeds  and  contracts  the  court  must  take  them. 

It  is  probable  that  the  stream  would  not  justify  keeping  both 
mills  in  repair  on  the  premises,  that  the  defendants  had  better 
lose  their  estate  in  them  than  do  so.     This,  the  court  can  not 
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take  into  consideration.  It  was  not  impossible  for  them  to 
keep  both  mills  in  repair  on  such  a  stream. 

No  inference  can  be  drawn  to  preclude  the  plaintiff's  right  to 
recover  from  his  not  bringing  an  ejectment  at  an  earlier  period; 
although  the  grist-mill  did  no  business  and  was  oat  of  repair 
from  1821  until  1825,  and  from  1826  until  the  bringiug  of  this 
action,  and  the  saw-mill  from  the  spring  of  1824  until  the  fall 
of  1825.  The  estate  conveyed  by  the  deed  to  Clark  was  a 
qualified  or  determined  fee.  If  the  terms  of.  the  deed  are  such 
as  to  be  construed  a  limitation  (althougn  the  reversion  was  not 
disposed  of  and  Sperry  could  enter  for  a  forfeiture  without 
destroying  any  remainder),  then  the  estate  of  Pond  terminated 
in  1821,  and  by  operation  of  law  vested  in  Sperry,  where  it  has 
ever  since  remained:  2  Bl.  Com.  109,  155.  If  the  estate  of 
Clark  was  on  condition  in  deed,  then  the  forfeitures,  which 
happened  by  suffering  the  grist-mill  to  remain  still  and  out  of 
repair  in  1821,  and  suffering  the  saw-mill  to  remain  still  and  out 
of  repair  in  1824,  were  saved  by  having  them  both  running  in 
1826.  If  Sperry  knew  of  their  being  out  of  repair  and  of  the 
repairs  going  on,  and  did  not  enter  or  forbid  the  repairs;  but 
by  supposing  the  grist-mill  to  go  out  of  repair  in  1826,  and 
cease  to  grind,  a  forfeiture  again  occurred,  and  as  the  grist* 
mill  was  not  repaired  and  put  in  operation  before  a  demand 
was  made  by  Sperry,  the  forfeiture  still  continues.  An  entry 
or  demand  of  Sperry  revested  the  title  in  him.  The  bringing 
this  action  is  such  a  demand  as  in  England  would  entitle  him  to 
recover  for  the  forfeiture:  2  D.  Rang.  750;  Burt,  on  Ed.  46. 
The  judges  who  tried  this  cause  remember  that  on  the  trial  it 
was  proved  that  a  demand  and  entry  was  made  by  Sperry, 
some  time  before  the  commencement  of  this  suit.  If  Sperry  waa 
ignorant  of,  or  did  not  assert  his  claim  as  soon  as  he  might,  he 
does  not  thereby  forfeit  his  title. 

These  mills,  if  kept  in  operation,  as  the  water  would  permit, 
would  increase  the  value  of  the  balance  of  Sperry's  tract  of 
land,  and  be  a  benefit  to  the  occupier  of  it.  This  probably, 
with  Sperry,  was  a  part  of  the  consideration  for  making  th« 
grant. 

Upon  the  whole  the  court  overrule  the  motion  for  a  new 
trial  and  enter  judgment  on  the  verdict. 

CoNDmoNS  vx  CoNVXTAMGKS— What  Vauix— See  Froit  v.  BuOer,  22  Am. 
Deo.  199;  Jackson  v.  Topping,  19  Id.  515;  Jackson  v.  Sckutst,  9  Id.  19S,  not* 
t02. 
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Cooper  v.  Williams. 

£5  Ohio,  391.] 
PRIVATS  PrOPKBTT  CAN  BE  TaKEN  BY  THE  (GOVERNMENT  Only  when  it  18  06069- 

■ary,  and  to  the  extent  that  it  is  necessary  for  the  public  welfare;  and  if 
the  government  by  its  agents  attempt  to  appropriate  any  more  of  snch 
property  than  is  actually  required  for  such  purpose,  they  may  be  re- 
strained by  injunction. 

Riparian  Proprietor  has.  the  Same  Right  to  the  use  of  water  flowing 
through  his  land  that  he  has  to  the  land  itself;  he  can  be  deprived  of  that 
ri|^t  only  so  far  as  the  public  welfare  requires,  and  then  only  upon  his 
being  first  compensated  therefor. 

Bocs  Pbofrebtor  has  no  Exclusive  Propertt  in  the  water  itself,  and  can 
not  reclaim  any  part  of  that  which  has  been  withdrawn  from  its  natural 
channel  for  the  necessary  use  of  a  public  canal;  but  the  agents  of  the 
state  may  dispose  of  any  part  of  what  has  been  so  taken,  provided  the  navi- 
gatioQ  is  not  thereby  impeded. 

Canal  Gokmissionebs  can  Take  Water  from  a  stream  for  the  use  of  the 
canal  only;  they  are  not  authorized  to  take  it  for  the  purpose  of  creating 
hydraolio  power  to  sell  or  lease  for  the  benefit  of  the  state. 

Bill  of  review  reserved  in  Montgomery  county.  The  decree 
of  which  a  review  is  sought  was  rendered  at  the  January  term, 
1831,  and  is  reported  in  4  Ohio,  251  [22  Am.  Dec.  745].  The 
ease  was  now  submitted  on  the  same  arguments. 

By  Court,  Hitchcook,  J.  As  the  principles  involved  in  this 
case  are  very  important,  we  have  bestowed  upon  it  all  the  de- 
liberation which  that  importance  seemed  to  require,  and,  after 
the  most  careful  ezamiuation,  are  not  able  to  discover  that  there 
is  anything  erroneous  in  the  decree. 

In  the  opinion  expressed  by  the  court,  on  the  trial  in  the 
original  case,  we  concur  so  far  as  that  opinion  is  decisive  of  any 
point,  and  it  is  unnecessary  at  this  time  to  go  into  a  course  of 
ailment  to  prove  the  correctness  of  the  decision.  In  that 
opinion  some  doubt  is  expressed  whether  this  could,  with  pro- 
priety, interfere  to  restrain  the  canal  commissioners  from  with- 
drawing more  water  from  Mad  river  than  what  was  necessary 
for  canal  purposes.  Upon  that  point  I  have  no  doubt.  The 
canal  commissioners  are  authorized  to  take  private  property  for 
the  use  of  that  work,  but  it  must  be  done  in  such  a  manner  as 
to  do  the  proprietor  no  "  unnecessary  damage."  It  is  for  the 
purposes  of  the  canal  alone  that  they  can  take  it.  And  if  they  at- 
tempt to  go  beyond  this,  it  is  within  the  jurisdiction  of  this 
court  to  restrain  them. 

Although  the  law  authorizes  them  in  some  cases  to  dispose 
of  the  water  for  hydraulic  purposes,  with  a  view  to  raise  a  reve- 
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nue  to  aid  in  defraying  the  expenses  of  this  work,  still  this  re- 
lates onlj  to  the  water  which  is  necessary  for  the  navigation  of 
the  canal,  and  which  can  be  used  for  these  other  purposes  with- 
out interferiug  with  that  navigation.  It  does  not  authorize 
them  to  receive  a  surplus  quantity  of  water  into  the  canal  that 
they  may  dispose  of  it,  especially  when  an  injury  should  be 
thereby  done  to  an  individual :  Buckingham  v.  Smiih,  10  Ohio, 
297.  Private  property  can  only  be  taken  by  the  government  or 
its  agent,  when  necessary  for  the  ''  public  welfare,"  and  in 
Buch  case  compensation  must  be  made. 

A  riparian  proprietor  possesses  the  same  right  to  the  ase  of 
the  water  flowing  through  his  land,  that  he  does  to  the  land  it- 
self. The  water  itself  is  not  his.  It  is  the  use.  And  in  this  use  he 
can  not  be  disturbed  by  an  adjoining  proprietor,  either  above 
or  below  him.  Neither  can  he  with  impunity  interfere  with  the 
right  of  such  proprietor.  Of  this  right  he  may  be  deprived  if 
the  "  public  welfare"  require  it,  so  far  as  that  public  welfare 
does  require,  he  first  having  been  compensated  for  the  injoiy. 

When  the  water  was  taken  from  the  river  at  Dayton  to  feed 
the  canal,  the  complainants  were  deprived  of  a  right.  And  for 
this  they  did  or  might  have  received  a  compensation.  But  they 
can  not  follow  this  water  in  the  canal  and  make  use  of  it  for  water 
works  wherever  a  convenient  site  may  offer.  And  this,  because 
they  have  no  exclusive  property  in  the  water,  but  in  its  use 
while  flowing  over  their  land.  When  withdrawn  from  the  river, 
its  natural  channel,  and  flowing  in  the  canal,  this  use  is  vested 
in  the  state,  and  may  be  disposed  of  by  her  agents,  so  that 
the  navigation  is  not  impeded. 

But  as  the  public  welfare  does  not  require  that  any  more 
should  be  withdrawn  from  the  river  than  is  necessary  for  the 
navigation  of  the  canal,  no  more  can  be  taken;  and  should  an 
attempt  be  made  to  take  more,  this  court  might  prevent  it  by 
injunction. 

In  the  opinion  of  the  court  which  originally  heard  this  case 
there  was  no  evidence  that  any  surplus  water  was  withdrawn 
from  the  river,  and  we  entertain  the  same  opinion. 

The  bill  is  dismissed  at  the  cost  of  the  complainants. 

Ekinbnt  Domain — What  Usbs  Justify  Exercise  or  Powxb  or. — For  a 
full  discaasion  of  this  subject,  see  note  to  Beehman  v,  8,  ^  S,  IL  B,  Co.,  2S 
Ain.  Dec.  686;  aUo  Cooper  v.  WUlianis,  Id.  745. 

Iktbbest  IK  A  Stream  of  Water  Taken  for  Pvbuc  Use  is  a  mbjeoi  lav 
oompenBation:  Ex  parte  Jennings,  16  Am.  Dec.  447. 

Bights  in  Water-cocrses. — See  note  to  Society  /or  E,  N*  if.  r.  M,OL  S 
B.  Co,^  21  Am  Dea  61;  aUo  Cooper  ▼.  WilUamt^  22  Id.  74& 
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Sellers'  Lessee  v.  Corwin. 

[6  Ono,  898.] 

OF  JuDOMXKT  IN  Untted  States  CIRCUIT  GouRT. — Judgments  of  the 
ctreuit  c<mrt  of  the  United  States  for  the  district  of  Ohio,  rendered  prior 
to  May,  1828»  attached  as  liens  upon  the  lands  of  the  defendants,  by  vir- 
toe  of  the  adoption  by  that  court,  of  the  execution  laws  of  the  state, 
as  a  part  of  its  practice. 
FUOB  Li£N  Ceases  to  Bind  the  Subject  of  it  in  all  cases  where  it  is 
displaced  by  act  of  the  party,  or  by  operation  or  provision  of  law,  and 
therefore,  as  between  judgment  creditors,  neither  of  whom  takes  out 
ezecation  within  a  year  from  the  rendition  of  judgment,  the  execution 
first  levied  will  have  the  preference. 

PUBGHABEB  UNDER  EXECUTION   IS  ENTITLED  TO  COMPENSATION  for  improro- 

mentSy  under  the  occupying  claimant  laws. 


to  recover  two  lots  in  Lebanon,  adjourned  from 
the  conniy  of  Warren.  The  plaintiff  claims  title  under  a  mar- 
shal's deed,  upon  a  sale  under  a  judgment  and  execution  of  the 
circoit  court  of  the  United  States,  for  the  district  of  Ohio. 
The  judgment  was  rendered  on  the  eighth  of  January ^  1822; 
execution  issued  on  the  fifth  of  February,  1823,  and  was  levied 
on  the  twentieth  of  August  following.  The  sale  was  not  made 
until  the  ninth  of  August,  1831.  The  defendants  rely  upon  a 
sheriff's  deed  and  sale  upon  an  execution  on  a  judgment  of  the 
court  of  common  pleas  of  Warren  county,  rendered  on  the 
eleventh  of  August,  1821.  The  execution  under  which  the  sale 
took  place  was  issued  and  levied  on  the  eighth  of  February, 
1826.  Upon  this  levy  the  lots  were  sold  to  Corwin,  the  defend- 
ant, and  deeded  to  him  by  the  sheriff.  Each  of  the  parties, 
when  they  purchased,  had  notice  in  fact  of  the  claims  of  the 
other,  or  of  the  judgments. 

Bo88,  Woods,  and  Eosa,  for  the  plain  tiff,  cited  10  Wheat.  1,  51; 
1  Pet  604;  Act.  of  Cong.  19  May,  1828;  2  Ohio,  65;  3  Id.  135, 
136;  10  Johns.  336;  3  Wils.  345;  3  Johns.  526;  18  Ohio  Laws, 
180;  20  Id.  68;  22  Id.  108. 

Dunlevy,  for  the  defendants,  cited  the  judgment  and  execu- 
tion hiws  of  Ohio  of  1824;  the  U.  S.  Judicial  Acts  of  1789  and 
1797;  1  Gall.  5,  371;  3  Ohio,  138;  12  Johns.  162;  2  Binn.  223; 
6  Ohio,  68;  10  Johns.  386;  3  Id.  525;  3  Wils.  345;  6  Johns. 
284;  1  Sm.  66;  Purdon  Dig.  204;  2  Binu.  66,  80;  2  Harris 
fint.  776,  777;  Tidd  Pr.  F.  219;  22  Ohio  Laws,  114. 

By  Court,  Wright,  J.  The  case  presents  the  two  following 
as  the  main  questions  for  the  decision  of  the  court:  1.  Whether 
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judgmdnta  of  the  circuit  court  of  the  United  States  in  Ohio 
are  liens  upon  land,  and  to  what  extent?  2.  Whether  the  sale 
upon  the  junior  judgment^  under  which  the  plaintiff  claims, 
vests  in  him  a  title  discharged  of  the  prior  judgment  in  the 
state  courts? 

1.  This  court  determined  in  Roads  ▼.  Symmes  etal.,1  Ohio» 
261  [13  Am.  Dec.  621],  that  the  judgments  of  a  court  of  record 
operated  as  a  lien  upon  the  real  estate  of  the  defendant.  This 
is  a  principle  of  law,  say  the  court,  which  '*  has  been  acted  upon 
from  the  commencement  of  the  administration  of  justice  in  the 
country,"  and  say  the  court  also,  ''it  is  equally  well  settled 
that  the  lien  is  co-extensive  with  the  territorial  jurisdiction  of 
the  court  that  renders  the  judgment.  The  general  court  of  the 
territory  exercised  its  jurisdiction  and  sent  its  process,  original 
and  final,  into  any  county  in  the  territory.  The  judgment  ren- 
dered by  it  was,  of  course,  a  lien  or  a  charge  upon  the  lands 
owned  by  the  defendant  anywhere  in  the  territory."  In  Hb- 
Cormick  v.  Alexander,  2  Ohio,  65,  this  court  say  that  **  in  the 
state  of  Ohio,  from  its  first  settlement,  judgments  have  oper- 
ated as  liens  upon  lands  and  real  estate  of  the  judgment 
debtor.  Lands  have  always  been  liable  to  be  sold  on  ex- 
ecution." 

The  process  act  of  congress,  temporarily  passed  in  1789,  and 
made  permanent  in  1792,  2  TJ.  S.  Laws,  72,  800,  provided 
that  until  further  provision  should  be  made  in  that  or  other 
acts  of  the  United  States,  the  forms  of  vmts  and  executions, 
and  modes  of  proceeding  in  the  circuit  and  district  courts  of 
the  United  States,  in  suits  at  common  law,  should  be  the  same 
as  was  then,  1789,  used  in  the  supreme  courts  of  the  same,  and 
when  different  kinds  of  execution  were  issuable  in  succession,  a 
ca,  sa.  being  one,  the  plaintiff  might  take  out  that  writ  in  the 
first  instance.  The  fourteenth  section  of  the- United  States  ju- 
diciary act  of  1789,  2  U.  S.  Laws,  62,  conferred  upon  the 
courts  of  the  United  States  '*  power  to  issue  writs  of  scire  facias, 
habeas  corpus,  and  all  other  writs  not  specially  provided  for  by 
statute  which  may  be  necessary  for  the  exercise  of  their  respect- 
ive jurisdictions  and  agreeable  to  the  principles  and  usages  of 
law."  The  eighteenth  section  authorizes  these  courts  to  stay 
execution  in  certain  cases,  in  order  to  give  time  to  move  for  a 
new  trial.  The  thirty-fourth  section  declares  "  that  the  laws  of 
the  several  states,  except  when  the  constitution,  treaties,  or 
statutes  of  the  United  States  shall  otherwise  require  or  pro- 
vide, shall  be  regarded  as  rules  of  decision  on  trials  at  common 
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law,  iu  Ihe  courts  of  the  United  States,  in  cases  where  they  ap- 
ply." The  act  of  1793,  in  addition  to  the  last  mentioned  act, 
2  U.  S.  Ijaws,  367,  provides  that  when  it  is  required  by  the 
laws  of  the  states  that  goods  taken  iu  execution  on  a}i./a. 
shall  be  appraised  previous  to  sale,  it  shall  be  lawful  for  the 
marshal  to  summon  three  appraisers,  and  for  them  to  appraise 
any  goods  takeu  on  &fi./a,  issued  by  the  United  States  courts 
in  the  same  manner  as  if  the  writ  had  issued  out  of  a  state 
court.  Tbe  act,  further  to  regulate  processes  in  the  courts  of 
the  United  States,  passed  the  nineteenth  of  May,  1828,  acts 
first  session,  20  Cong.  56,  in  the  first  section,  adopts  the  forms 
of  mesne  process,  used  at  that  time,  in  the  highest  court  of 
each  of  tbose  states  which  have  been  admitted  iuto  the  Union 
since  the  twenty-ninth  of  September,  1789  (except  in  Louisi- 
ana), for  the  courts  of  the  United  States  in  those  states,  subject 
to  such  alterations  as  said  courts  should  deem  expedient,  and 
to  such  rules  as  the  supreme  court  should  adopt.  The  third 
section  adopts  into  the  United  States  courts  in  each  of  those 
states,  in  like  manner,  **  writs  of  execution  and  other  final 
process,"  *'  and  the  proceedings  thereon "  then,  nineteenth 
Hay,  1828,  used  in  the  courts  of  tho  state,  reserving  to  the 
United  States  court  power  '*  by  rules  of  court,  so  far  to  alter 
final  process  in  said  courts  as  to  conform  the  same  to  any 
change  which  may  be  adopted  by  the  legislatures  of  the  respect- 
ive states  for  the  state  courts."  These  provisions,  it  is  believed, 
embrace  all  the  legislation  of  congress  bearing  directly  upon 
the  question  under  consideration. 

The  act  of  1789  was  not  applicable  to  the  Ohio  district. 
Neither  the  district  nor  state  was  then  formed.  The  ter- 
ritory, now  the  state  and  district  of  Ohio,  was  then  subject  to 
one  incipient  organic  law  of  the  United  States,  adapted  to  the 
lowest  grade  of  territorial  communities.  That  act  adopted  the 
forms  of  process,  etc.,  used  in  the  supreme  court  of  each  state 
in  1789.  The  state  of  Ohio  was  formed  in  1802,  the  district  of 
Ohio  in  1803.  In  1789,  it  had  no  supreme  court,  nor  any 
process  then  in  use  in  such  court.  The  subject  of  the  lien  of 
judgments  in  the  United  States  courts  has  been  looked  upon 
by  the  profession  as  a  vexatious  one,  but  we  are  not  aware  of 
the  question  now  to  be  decided  having  been  before  any  of  the 
courts.  The  act  of  May,  1828,  we  do  not  think  with  the  coun- 
sel for  the  plaintiff,  removed  all  di£Elculties.  It  is  supposed  to 
be  prospective  in  its  operation,  and  not  to  affect  the  judgment 
of  1822,  and  levy  in  1823,  under  which  the  plaintiff  makes  title. 
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That  act  verj  materiallj  alters  the  act  of  1788.  It  adopts  in 
those  states  admitted  into  the  Union  since  that  time,  the  mesne 
process  and  modes  of  proceeding  used  in  the  highest  courts  of 
the  state,  the  nineteenth  of  May,  1828,  while  it  adopts  for  all 
the  states  in  tbe  Union,  no  matter  when  admitted,  the  final 
process  and  proceedings  used  in  the  courts  of  the  state  at  that 
time.  It  will  doubtless  exert  a  salutary  influence  upon  the 
practice  of  the  federal  courts.  While  the  act  evinces  a  desire 
in  the  general  goYernment  to  conform  the  practice  of  its  judi- 
cial tribunals  to  that  of  the  states,  it  properly  forbears  to  adopt 
the  changes  which  the  states  may  make,  leaving  such  changes 
to  be  by  tbe  courts  adopted  into  the  practice,  if  deemed  ex< 
pedient. 

The  laws  of  Ohio  in  force  when  the  judgment  in  question 
was  rendered  in  the  circuit  court,  make  judgments  in  the  state 
courts  liens  upon  lands  from  the  first  day  of  the  term  on  which 
they  w^e  rendered  in  the  courts  where  the  judgment  was  taken. 
It  is  contended,  and  we  think  successfully,  that  the  acts  of  the 
Ohio  assembly,  in  their  terms,  only  establish  the  lien  of  judg- 
]X;ents  of  the  courts  of  the  state.  Those  laws  were  enacted  as 
rules  for  the  Ohio  courts.  The  legislature,  in  the  very  nature 
of  things,  could  only  intend  to  enact  laws  upon  subjects  within 
their  constitutional  jurisdiction,  not  to  embrace  subjects  and 
tribunals  especially  confined  to  another  and  distinct  govern- 
ment. Such  laws  do  not,  by  their  mere  enactment,  become 
rules  for  the  courts  of  the  United  States.  For  rules  to  govern 
the  proceedings  of  these  courts,  we  must  look  to  the  congress 
and  to  the  judicial  decisions  or  rules  of  the  courts  of  the  United 
States  themselves.  Judgments  are  not  liens  upon  lands  at  com- 
mon law.  Such  liens  are  the  creatures  of  positive  statute. 
The  supreme  court  of  the  United  States,  in  Parkin  v.  Scott,  12 
Wheat.  179,  recognizes  this  position,  and  holds  such  liens  to 
have  capacity  to  bind  and  hold  land  so  long  as  the  statute 
preserves  them  in  force.  This  court,  in  McGormick  v.  Mex- 
ander,  2  Ohio,  65,  adjudge  that  judgments  are  not  of  them- 
selves liens  upon  either  real  or  personal  property.  They  de- 
pend upon  legislative  enactment,  are  varied  from  time  to  time 
as  policy  dictates,  and  the  provisions  on  the  subject  differ 
widely  in  different  states:  4  Kent  Com.  428,  429,  430;  2  P. 
Wms.  491. 

In  the  United  States  v.  Worson,  1  Gall.  618,^  the  circuit  court 
determined  that  the  thirty-fourth  section  of  the  judiciary  act  of 
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1789y  makiog  the  state  laws  rules  of  decision  in  the  courts  of 
theXJnion^  did  not  apply  to  the  process  and  proceedings  in 
those  courts.  In  Palmer  y.  Allen^  7  Granch,  664,  the  supreme 
court  of  the  TTnited  States  held  that  the  process  act  of  1789  did 
not  giro  efficacj  to  the  laws  of  Connecticut,  touching  the  mode  of 
executing  processes  in  the  United  States  courts,  or  impose  upon 
the  officers  of  the  United  States  an  obligation  to  conform  their 
conduct  to  those  laws.  That  court,  in  Robinson  ▼.  Campbell,  3 
Wheat.  212,  held  that  the  remedies  in  the  courts  of  the  United 
States  at  common  law  and  equity,  are  to  be  not  according  to 
the  practice  of  state  courts,  but  according  to  the  principles  of 
common  law  and  equity,  as  distinguished  and  defined  in  the 
oountxy  from  whence  we  derive  oar  knowledge  of  those  prin- 
ciples. 

In  Wayfnan  t.  Southard,  10  Wheat.  1,  that  court  held  that 
congress  had  the  exclusive  authority  to  regulate  the  proceed- 
mgs  in  the  courts  of  the  United  States,  and  the  States  have  no 
authority  to  control  those  proceedings,  except  so  far  as  the  state 
process  acts  are  adopted  by  congress,  or  by  the  courts  of  the 
United  States,  that  the  proceedings  on  executions  in  the  courts  of 
the  United  States  were  to  be  the  same  in  each  state  as  were  used 
in  the  supreme  court  of  the  state  in  September,  1789,  subject  to 
such  alterations  and  additions  as  said  courts  may  make;  that 
a  state  law  regulating  executions,  enacted  subsequent  to  Sep- 
tember, 1789,  is  not  applicable  to  executions  upon  judgment 
lendered  by  the  courts  of  the  United  States,  unless  expressly 
adopted  by  the  regulations  and  rules  of  those  courts.  Judge 
MurnhftH,  in  giving  the  opinion  of  the  court,  makes  the  following 
remarks  upon  the  origin  of  the  acts  of  congress  of  1789, 1792, 
1793,  p.  46:  ''Congress,  at  the  introduction  of  the  present 
government,  was  placed  in  a  pectdiar  situation.  A  judicial  sys- 
tem was  to  be  prepared,  not  for  a  consolidated  people,  but  for 
distinct  societies,  already  possessing  distinct  systems,  and  ac- 
customed to  laws,  which,  though  originating  in  the  same  great 
principles,  had  been  variously  modified.  The  perplexity  aris- 
ing from  this  state  of  things  was  much  augmented  by  the  cir- 
cnmstance  that  in  many  of  the  states  the  pressure  of  the  moment 
had  produced  deviations  from  the  course  of  administering  jus- 
tice between  debtor  and  creditor,  which  consisted  not  only  with 
theepiritof  the  constitution,  and,  consequently,  with  the  views  of 
the  government,  but  also  with  what  might  safely  be  considered 
fts  the  permanent  policy  as  well  as  interest  of  the  states  themselves, 
Ihe  new  government  could  neither  entirely  disregard  those  dm 
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cumstances  nor  consider  tbem  as  permanent.  In  adopting  the 
temporary  mode  of  proceeding  with  executions  then  preTailing* 
in  the  several  states,  it  was  proper  to  provide  for  the  return  to 
ancient  usage,  and  just,  as  well  as  wise  principles,  whicb  might 
be  expected  from  those  who  had  yielded  to  a  supposed  neces- 
sity in  departing  from  tbem.  Congress  probably  conceived 
that  this  object  would  be  best  effected  by  placing  in  the  coarts 
of  the  Union  the  power  of  altering  the  modes  of  proceeding  in 
suits  at  common  law,  *'  which  includes  the  mode  of  proceeding 
in  the  execution  of  their  judgments,  in  the  confidence  that  in 
the  exercise  of  this  power,  the  ancient,  permanent,  and  ap- 
proved system  would  be  adopted  by  the  courts,  at  least  as  soon 
as  it  should  be  resorted  to  in  the  several  states  by  their  re- 
spective legislatures."  He  held  it  extravagant  and  utterly  in- 
admissible to  maintain  that  the  practice  of  the  federal  courts, 
and  the  conduct  of  their  ofiScers,  would  be  indirectly  regulated 
by  state  legislatures,  by  acts  professing  to  regulate  state  coarts. 

And  in  the  United  Staies  Bank  v.  Halstead,  10  Wheat.  64,  that 
court  thought,  that  to  permit  a  marshal  to  be  governed  or  con- 
trolled by  the  state  law  would  be  not  only  delaying  proceedings 
against  the  act  of  congress,  second  March,  1793,  3  XT.  S  Ijaws» 
367,  but  might  entirely  defeat  the  effect  and  operation  of  the 
execution ,  and  would  be  inconsistent  with  the  advancement  of 
justice.  The  court  decided  ''  that  the  circuit  court  had  author- 
ity to  alter  the  form  of  the  process  of  execution,  so  as  to  extend 
to  real  as  well  as  personal  property,  when,  by  the  laws  of  Ken- 
tucky, lands  were  made  subject  to  like  process  from  the  state 
courts;  and  that  the  act  of  the  general  assembly  of  Kentucky 
does  not  operate  upon,  and  bind,  and  direct  the  mode  in  which 
"  executions  should  be  enforced  by  the  marshal,  so  as  to  pro- 
hibit the  sale  of  land  levied  upon,  unless  it  commanded  three 
fourths  of  its  value  according  to  the  provisions  of  said  act. " 

These  decisions,  taken  by  themselves,  would  seem  to  settle 
the  question  so  far  as  it  regards  the  acts  of  the  Ohio  legislature 
against  the  plaintiff;  for  it  will  not  be  pretended  that  the  law 
applicable  to  the  acts  of  Connecticut,  or  to  the  execution  laws 
of  Kentucky,  are  not  equally  applicable  to  the  laws  of  Ohio  of 
the  like  nature.  But  the  supreme  court,  in  Waring  v.  Jackson, 
1  Pet.  571,  say,  it  has  been  the  uniform  course  of  that  eourt» 
with  respect  to  the  titles  to  real  property,  to  apply  the  same 
rules  that  are  applied  by  the  state  tribunals  in  like  cases.  And 
in  2ios8  V.  Doe  ei  aL,  1  Pet.  664,  it  is  held  that  where  a  practice  haa 
obtained  in  a  state  affecting  titles  to   land,  even   if  deiogiM 
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tory  to  the  priDciples  of  the  common  law,  the  court  would 
regard  it,  in  cases  affecting  property  in  such  state,  if  it  did 
not  contraTene  any  act  of  congress. 

Mr.  Justice  Johnston,  in  deliYering  the  opinion  of  the  court, 
in  FuUertan  ▼.  Bank  of  the  UnUed  States,  1  Pet.  612,  says,  the 
district  court  of  Ohio,  which  was  created  in  1803,  and  exercised 
circuit  court  jurisdiction,  and  had  power  to  create  a  practice  for 
its  own  goTemment,  did  not  create  a  system  for  itself,  but  find- 
ing one  established  in  the  state,  in  the  true  spirit  of  the  policy 
pursued  by  tbe  United  States,  proceeded  to  administer  justice 
according  to  the  practice  of  the  state  courts;  or  in  effect  adopted, 
by  a  single  rule,  the  state  system  of  practice,  etc.     So  that  when 
the  seyenth  circuit  was  established,  in  the  year  1807,  the  judge 
of  this  court  who  was  assigned  to  that  circuit  found  the  prac- 
tice of  the  state  courts  adopted,  in  fact,  into  the  circuit  court  of 
the  United  States.    It  has  not  been  found  necessary  to  make 
any  material  alteration  since,  but  as  far  as  it  was  found  practi- 
cable and  convenient,  the  state  practice  has,  by  a  uniform  un- 
derstanding, been  pursued  by  that  court  without  having  passed 
any  positive  rules  on  the  subject.''    Again  he  says:    **  Written 
rules  are  unquestionably  to  be  preferred,  because  their  com- 
mencement, and  their  action,  and  their  meaning  are  most  con- 
veniently determined;  but  what  want  of  certainty  can  there  be 
when  a  court  by  long  acquiescence  has  established  it  to  be  the 
law  of  that  court,  that  the  state  practice  shall  be  their  practice 
as  far  as  they  have  the  means  of  carrying  it  into  effect,  or  until 
deviated  from  by  positive  rules  of  their  own  making.     Such  we 
understand  has  been  the  course  of  the  United  States  court  in 
Ohio  for  twenty-five  years  past.     The  practice  may  have  begun, 
and  probably  did  begin,  in  a  mistaken  construction  of  the  process 
act;  but  then  it  partakes  of  the  aiithority  of  adjudication.     But 
there  was  a  higher  motive  for  adopting  the  provisions  of  this 
law  into  the  practice  of  the  court,  etc.,  which  must  often  occur 
in  a  court  in  which  the  remedy  is  presented  by  one  sovereign, 
and  the  law  of  the  contract  by  another.     It  is  not  easy  to  draw 
the  line  between  the  remedy  and  the  right,  where  the  remedy 
constitutes  so  important  a  part  of  the  right." 

"  But  what  is  the  course  of  prudence  and  duty  when  these 
cases  of  difficult  distribution  as  to  power  and  right  present 
themselves?  It  is  to  yield  rather  than  encroach;  the  duty  is 
reciprocal  and  will  no  doubt  be  met  in  the  spirit  of  moderation 
and  comity.  In  the  conflict  of  power  and  opinion,  inseparable 
from  veiy  peculiar  relations,  cases  may  occur  in  which  the 
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maintenance  of  principle,  and  the  administration  of  justice  ac- 
cording to  its  innate  and  inseparable  attributes,  may  require  a 
different  course,  and  when  such  cases  do  occur,  our  couiis  must 
do  their  duty;  but  until  then,  it  is  administering  justice  in  the 
true  spirit  of  the  constitution  and  laws  of  the  United  States  to 
conform,  as  nearly  as  practicable,  to  the  administration  of  jus- 
tice in  the  courts  of  the  state." 

We  are  certainly  disposed  to  meet  this,  as  well  as  every  other 
question,  ''in  the  spirit  of  moderation  and  comity."  It  is  un- 
questionably the  province  of  the  tribunals  of  the  Union  to  ex- 
pound the  constitution  and  laws  of  the  Union  as  applicable 
to  themselves;  and  with  this  it  is  neither  our  wish  nor  purpose 
to  interfere.  We  shall  always  feel  gratified  to  find  the  decis- 
ions of  those  respectable  tribunals,  upon  the  grave  and  impor- 
tant questions  before  them,  in  perfect  harmony  with  each  other. 
We  have  no  desire  either  to  arrogate  to  ourselves  power  that 
does  not  belong  to  us,  to  surrender  any  that  does,  or  to  detract 
from  that  of  other  tribunals.  The  case  in  1  Peters  is  the  only 
one,  we  believe,  where  the  origin  of  the  practice  iu  the  United 
States  courts  in  Ohio  is  expressly  alluded  to.  We  are  not 
aware  that  any  express  and  positive  rule  of  those  courts  was 
ever  made  adopting  the  execution  laws  of  the  state,  and  the 
proceedings  under  them,  as  the  law  of  those  courts;  but  the 
practice  of  one  member  of  this  court  for  many  years  at  the  bar 
of  those  courts,  gave  him  opportunity  to  know  that  those  laws 
have  been  repeatedly  adjudicated  upon  in  those  courts  as  affect- 
ing both  original  and  final  process  there.  Sales  upon  execu- 
tion have  been,  most  generally,  for  years  examined  as  to  their 
conformity  with  the  state  laws,  and  confirmed  or  set  aside,  as 
found  to  conform.  Belying,  tbeu,  upon  the  exposition  by  the 
supreme  court  of  the  United  States,  of  the  practice  and  pro- 
ceedings of  the  circuit  court  of  Ohio,  and  our  own  observation 
of  its  course  of  proceeding,  we  may  regard  the  execution  laws 
of  the  state  of  Ohio  as  adopted  into  the  practice  of  that  court, 
and  as  the  law  thereof:  Shrew  v.  Jones,  2  McL.  78.  The 
doubts  we  have  on  the  subject  yield  the  more  readily  where  we 
are  only  called  upon  to  give  to  tbe  judgments  and  proceedings 
of  the  circuit  court  of  the  United  States  the  ordinary  effect  and 
operations  of  the  judgments  and  proceedings  of  our  own  courts; 
and  to  give  to  the  acts  of  our  own  legislature  effect  as  the  rule 
of  proceeding  in  the  courts  of  the  United  States:  Simpson  v. 
NUes,  1  Smith  Ind.  104;  MassingiU  v.  Dawns,  7  How.  (U,  S.) 
760.     Tbe  profession  has  almost  uniformly  acquiesced  in  the 
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practice  of  consideriDg  the  judgments  of  the  circuit  court  as 
having  the  same  lien  throughout  the  state  that  judgments  iu 
the  state  courts  have,  in  the  courts  where  rendered.  Strong 
evidence  of  this  acquiescence  is  found  in  the  fact  that  no  ques- 
tion of  this  kind  has  before  been  agitated  in  our  courts.  Prop- 
erty to  an  immense  amount  has  changed  owners  under  this 
practice,  and  we  are  disposed  to  look  upon  it  as  a  law  of  prop- 
erty established  amongst  us,  which  is  not  now  to  be  questioned. 
2.  The  act  of  the  fourth  of  February,  1826,  22  Ohio  Laws, 
114  (Chase,  1301),  provides  that  no  judgment  theretofore  ren« 
dered,  or  which  might  be  thereafter  rendered,  on  which  execu- 
tion ba<1  been  taken  out  and  levied  before  the  lapse  of  a  year 
from  the  date  of  the  judgment,  shall  operate  as  a  lien  to  the 
prejudice  of  any  other  bona  fide  judgment  creditor.  This  act, 
upon  full  argument,  was  determined  by  this  court  in  McGormick 
T.  Alexander^  2  Ohio,  65,  to  be  constitutional  and  operative, 
both  as  it  regarded  judgments  rendered  before  and  those  ren- 
dered  after  its  passage.  The  court  has  also  decided  that  un- 
less execution  issued  according  to  its  provisions  and  was  levied 
within  a  year  after  judgment,  the  lien  of  the  judgment  was 
taken  away,  as  to  subsequent  bona  fide  judgment  creditors,  who 
bad  sued  out  execution  and  made  a  levy:  PaUon  v.  Sheriff  of 
Pickaway,  2  Ohio,  395;  EamfilY.  TFinan«,  3  Id.  135;  Shueeetal. 
V.  Ferguson,  Id.  137.  The  court  decided,  that  where  there  are 
several  judgments,  and  the  property  in  question  has  not  beeu 
levied  on  within  the  year  under  either  of  them,  they  stood  on 
equal  footing,  and  the  creditor  who  first  takes  out  execution 
and  causes  a  levy  to  be  made,  will  have  the  preference.  If 
execution  on  an  older  judgment  has  not  been  levied  within 
a  year  on  a  particular  piece  of  property,  and  an  execution  upon 
a  junior  judgment  has  been  levied  on  that  property  within  the 
year,  the  junior  judgment  will  have  the  preference,  though  a 
levy  may  have  been  made  on  the  same  property  under  the  older 
judgment  before  the  levy  was  made  upon  the  junior  judgment. 
The  prior  lien  ceases  to  bind  the  subject  of  it,  in  all  cases 
where  it  is  displaced  by  act  of  the  party,  or  by  provision  or 
operation  of  law.  The  judgment  under  which  the  defendant 
claims  was  rendered  the  fourteenth  August,  1821,  but  was  not 
levied  on  the  lots  in  dispute  until  the  eighth  of  February,  1826; 
that  under  which  the  plaintiff  claims  was  rendered  the  eighth 
of  January,  1822,  but  not  levied  until  the  twentieth  of  August, 
1823.  Neither  of  them  was  levied  within  a  year  from  their 
date,  and  no  lien  was  preserved  on   either  by  the  judgment 
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alone.  Each,  after  the  year,  depended  for  preference  solelj 
upon  execution  and  levy.  The  execution  under  which  the 
plaintiff  clnims,  was  levied  more  than  two  years  before  that 
under  which  the  defendant  claims,  and  the  priority  of  the  jadg"- 
ment  in  the  circuit  court  is  thus  established.  The  sale  to  the 
defendant  did  indeed  vest  in  him  all  tbe  right  of  the  judgment 
debtor,  but  that  right  was  subject  to  the  lien  on  the  execution 
from  the  United  States  circuit  court. 

The  defendants  insist,  that  the  venditioni  upon  which  the  sale 
to  the  plaintiff  was  made,  is  void,  because  it  has  no  Ji./a.  and 
levy  upon  which  it  is  predicated.  This  position  is  based  upon  a 
variance  in  the  amount  stated  in  the  vendU,  from  that  of  the 
recovery  in  the  circuit  court.  Without  explanation  this  oh- 
jection  might  avail  the  party;  but  in  the  case  in  hearing  the  ob- 
jection is  entirely  removed  by  the  agreed  case.  By  this  it  ia 
admitted  that  the  vendit,  was  issued  upon  the  same  judgment 
on  which  the  levy  was  made. 

In  case  the  claim  of  the  plaintiff  is  sustained,  the  de- 
fendants claim  compensation  for  improvements  under  the  oc- 
cupying claimant  laws.  This  claim  is  well  founded.  The  de- 
fendants are  possessed  without  bond  under  a  judicial  sale,  and 
ugainst  this  the  plaintiff  sets  up  a  better  title.  The  defendants 
have  a  right  to  compensation  and  improvements  made  before 
suit  bi  ought. 

The  court  find  the  defendant  guilty  of  the  trespass,  etc.,  and 
assess  the  plaintiffs  damages  to  six  cents;  but  in  order  to  draw 
a  jury  to  assess  the  value  of  the  improvements,  the  cause  is  or* 
dered  to  be  continued  in  the  county  of  Warren. 


Lien  of  Judgments  nr  Uniteb  States  Coubts. — There  ia  no  act  of  con- 
gress which,  in  express  terms,  enactsthat  judgments  rendered  in  the  United 
States  courts  shall  be  a  lien  on  lands:  ManJiaUan  Co.  v.  Evcriton^  6  Paige,  466. 
The  hen  of  judgments  and  decrees  of  the  federal  courts  arises  under  the  state 
laws,  and  results  from  the  adoption  of  those  laws  by  congress,  or  by  the 
United  States  courts  under  authority  conferred  by  congress:  Clemenis  v. 
Berry,  11  How.  398,  411;  Tayloe  v.  Thompson,  5  Fet.  35S.  **It  mustnotbe 
aupposed  from  this  statement  that  a  state  has  authority  in  virtue  of  its  own 
sovereignty  to  legislate  ujion  the  subject,  or  in  any  respect  to  extend  or  limit 
the  lien  of  the  judgments  or  decrees  of  federal  courts.  The  applicability  of 
state  laws  arises  from  their  adoption  by  congress,  or  by  the  federal  courts,  or 
perhaps  by  both:''  Freem.  on  Judg.,  sec.  403;  Cortoih'a  Ltttace  v.  Benham^  2 
Ohio  St.  36.  Clifford,  J. ,  delivering  the  opinion  of  the  court  in  Broum  v.  Pierce, 
7  Wall.  217,  said :  ' '  Such  judgments  and  decrees  were  made  liens  by  the  process 
acts  in  the  federal  distiicts  where  they  have  that  effect  under  the  state  laws, 
and  congress  has  since  provided  that  they  shall  cease  to  have  that  operation  in 
the  same  manner,  and  at  the  same  periods,  in  the  respective  federal  districti. 
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as  like  prooesftes  do  when  issued  from  the  state  courts.  Federal  judgments  and- 
decrees  are  liens,  therefore,  in  all  cases,  and  to  the  same  extent  as  similar 
judgments  and  decrees  are  when  rendered  in  the  courts  of  the  state:"  Ward 
r.  Chamberlain,  2  BUck,  430;  Lombard  v.  Bayard,  I  WalL  jun.  198;  Simpwn 
r.  N'dta^  1  Smith  (Ind.),  104;  Manhattan  Co.  v.  Evertaon,  6  Paige,  467;  Konig 
T.  Bayard^  2  Paine,  251;  UnUed  States  ▼.  Humphreys,  7  Rep.  (N.  S.)  330. 

As  to  the  manner  in  which  the  state  laws  were  adopted,  there  seems  to  he 
some  differenoe  of  opinion  among  the  judges  of  the  federal  courts.    One  view 
of  the  matter  ia  thus  stated  by  Mr.  Justice  Grier  in  the  case  of  Lombard  v. 
Bayard^  I  WalL  jun.  198:  '*In  the  conclusion  to  which  the  court  comes  as  to 
the  extent  of  the  lien,  we  assume  the  following  points,  without  attempting  to 
fortify  them  by  alignments  or  authorities:  1.  That  the  lien  of  judgments  in 
the  conrta  of  the  United  States  does  not  result  from  any  direct  legislation  of 
•ODgreai  on  that  subject.    2.  That  mider  the  judiciary  act  of  1789,  which 
ordains  *  that  the  laws  of  the  several  states  shall  be  regarded  as  rules  of  de- 
oisioa  at  common  law  in  courts  of  the  United  States,'  these  courts  have 
•nifonnly  adopted  the  principles  of  state  policy  and  jurisprudence,  on  the 
iubject  of  the  lien  of  judgments,  so  far  as  the  same  were  applicable,  treating 
them  as  ndea  affeoting  real  property  and  its  transmission,   whether  by 
descent  or  porohase.    This  doctrine  is  fully  recognized  by  implication  in 
several  aeta  of  congress  touching  this  subject."    The  other  view  is  thus  pre- 
sented by  Mr.  Justice  Clifford  in  Ward  v.  Chamberlain,  2  Black,  493:  *<  Ex- 
praasiona  are  to  be  found  in  one  or  more  of  the  cases  referred  to  which  coun- 
teoanoe  the  idea  that  the  state  laws  in  respect  to  the  lien  of  judgments  and 
decrees  were  adopted  by  the  courts  of  the  United  States,  but  upon  a  closer 
ozamination  of  the  subject  it  will  appear,  we  think,  that  those  laws  are  recog- 
oissd  and  sahetantially  adopted  by  the  acts  of  congress  regulating  process  in 
the  conrta  of  the  United  States."    His  honor,  after  reviewing  the  several  acts 
of  ocngresa  upon  the  subject^  referred  to  the  third  section  of  the  act  of  May 
1%  1828^  as  follows:  "Undoubtedly  congress  intended  by  that  provision  to 
•dopt  the  state  laws  in  respect  to  the  proceedings  on  final  process  as  they  ex* 
>*ked  at  the  date  of  the  act,  and  the  effect  of  the  enactment,  or  one  of  its 
effects,  was  to  render  judgments  and  decrees  for  the  payment  of  money  ten- 
^ered  in  the  federal  courts  a  lien  on  the  land  of  the  debtor  in  all  cases  and 
under  like  drcnmstances  as  when  rendered  in  the  state  courts."    And  the 
■sme  learned  judge,  in  delivering  the  opinion  of  the  court  in  Brovm  v.  Pierce, 
7  WalL  217,  said:  "The  dedaions  of  this  court  have  established  the  doctrine 
tbat  congress,  in  adopting  the  processes  of  the  states,  also  adopted  the  modes 
of  process  prevailing  at  that  date  in  the  courts  of  the  several  states,  in  respect 
to  the  lien  of  judgments  within  the  limits  of  their  respective  jurisdictions." 
And  Mr.  Justice  Story,  in  delivering  the  opinion  of  the  court  in  Been  v. 
^OMghton,  9  Pet.  359,  said:  "State  laws  can  not  control  the  exercise  of  the 
powers  of  the  national  government,  or  in  any  manner  limit  or  affect  the 
operation  of  the  process  or  proceedings  in  the  national  courts.     The  whole 
sfficscy  of  such  laws  in  the  courts  of  the  United  States  depends  upon  the 
enactments  of  congress.    So  far  as  they  are  adopted  by  congress  they  are 
oUigatoiy.    Beyond  this  they  have  no  controlling  influence.     Congress  may 
xiopt  such  state  laws  directly  by  a  substantive  enactment,  or  they  may  con« 
fide  the  authority  to  adopt  them  to  the  courts  of  the  United  States.     £x- 
UBples  of  both  sorts  exist  in  the  national  legislation.    The  process  act  of 
1789,  c.  21,  expressly  adopted  the  forma  of  writs  and  modes  of  process  of  the 
*tate  courts,  in  suits  at  common  law.    The  act  of  1792,  c.  36,  permanently 
continued  the  forms  of  writs,  executions,  and  other  process,  and  the  forms 


312  SflLLEBS*  Lbssee  v.  CoBwm.  [Ohio, 

and  modou  of  proceeding  in  sniU  at  common  law,  then  in  nae  in  the  courta  of 
the  United  States,  under  the  process  act  of  1789;  but  with  this  remarlLable 
difference,  that  they  were  subject  to  snch  alterations  and  additions  as  tlie 
said  courts  respectively  should,  in  their  discretion,  deem  expedient,  cxr  to 
snch  regulations  as  the  supreme  court  of  the  United  States  should  tliink 
proper,  from  time  to  time,  by  rule  to  prescribe  to  any  circuit  or  district  ooart 
oonoeming  the  same.    The  constitational  yalidiiy  and  extent  of  the  powder 
thus  given  to  the  courts  of  the  United  States  to  make  alterations  and  addi- 
tions in  the  process,  as  well  as  in  the  modes  of  proceeding  in  suits,  was  fully 
considered  by  this  court  in  the  cases  of  Wayman  v.  Southard^  10  Wheat. 
1,  and  the  Bank  qf  the  United  States  v.  HdlgUad^  Id.  61.    It  was  thera 
held  that  this  delegation  of   power  by  congress  was  perfectly  constita- 
tional; that  the  power  to  alter  and  add  to  the  process  and  modes  of  proceed- 
•ng  in  a  suit  embraced  the  whole  progress  of  such  suit,  and  every  traosactioii 
in  it,  from  its  commencement  to  its  termination,  and  until  the  judgment 
should  be  satisfied;  and  that  it  authorized  the  courts  to  prescribe  and  rega- 
late  the  conduct  of  the  officer  in  the  execution  of  final  process,  in  givini^ 
effect  to  its  judgment.    And  it  was  emphatically  laid  down  that  'a  geoeFal 
superintendence  over  this  subject  seems  to  be  properly  within  the  judicial 
province,  and  has  always  been  so  considered;'  and  that  'this  provision  en- 
ables the  courts  of  the  Union  to  make  such  improvements  in  its  forms  and 
modes  of  proceeding  as  experience  may  suggest;  and  especially  to  adopt  mch 
state  laws  on  this  subject  as  might  vary  to  advantage  the  forms  and  modes 
of  proceeding  which  prevailed  in  September,  1789.'  '* 

It  has  been  uniformly  held  that  the  state  laws  thus  adopted  by  act  of  con- 
gress, or  by  the  federal  courts,  were  those  which  were  in  force  in  the  statea 
at  the  time  of  such  adoption.  And  that  "  no  changes  of  the  state  law  subse- 
quently made,  have  been  ever  admitted  to  change  the  nature  of  the  process, 
or  the  proceedings  thereon,  or  the  effects  thereof,  as  they  stood  at  the  time 
of  their  original  adoption,  unless  so  far  as  they  have  been  sanctioned  or 
adopted  by  subsequent  acts  of  congress,  or  by  the  rules  and  practice  of  the 
courts  of  the  United  States  in  conformity  therewith:"  Springer  v.  FotUr^  1 
Story,  602;  Wayman  v.  S^nUkard,  10  Wheat.  1;  Baank  of  U.  S,  v.  HaUiead^ 
Id.  61;  Rosa  v.  DuvaU,  13  Pet.  45;  Beers  v.  Haughion,  9  Id.  829;  In  the  Mai^ 
ter  qf  Freeman,  2  Curt.  491;  UnUed  States  v.  Waleh,  Deady,  281;  Z;aae  v. 
Townsend,  1  Ware,  286;  Myers  v.  Tyson,  13  Blatchf.  242. 

Limits  to  Which  thb  Lien  Extends. — ^In  states  where  the  jndgments  of 
the  state  courts  create  a  lien,  the  judgment  of  a  United  States  court  has 
that  operation  throughout  the  district  to  which  its  jurisdiction  extends: 
Massingilt  v.  Downs,  7  How.  760,  766;  Lombard  ▼.  Bayard,  1  WalL  jnn.  196; 
Carroll  v.  Watkine,  1  Abb.  (K.  S.)474;  Shrew  v.  Jones,  2  McL.  78;  Barik 
V.  Makeever,  4  Biss.  206;  Byers  v.  Fowler,  12  Ark.  218,  276.  In  Shrew  v. 
Jones,  2  MoL.  84,  the  circuit  court  for  the  district  of  Indiana  held  that 
"  the  limits  of  the  state,  in  the  exercise  of  the  jurisdiction  of  this  court,  is  as 
the  limits  of  a  county  to  the  local  court.'*  And  where  a  state  embraces  two 
or  more  federal  districts,  it  is  held  that  the  lien  of  a  judgment  of  a  court  of 
the  United  States,  rendered  in  any  one  of  such  districts,  extends  thoughont 
the  whole  state:  Manhaltan  Company  v.  Evertson,  6  Paige,  457;  Prevoti  v. 
Gorrdl,  12  West.  Jur.  369;  S.  C,  5  Reporter  (N.  S.)  616. 

Duration  of  the  Lien. — It  is  expressly  provided  by  the  act  of  cougross 
of  July  4,  1840,  sec.  4:  "  That  judgments  and  decrees  hereafter  rendered  in 
the  circuit  and  district  courts  of  the  United  States,  within  any  state,  shall 
oease  to  be  liens  on  real  estate  or  chattels  real  in  the  same  manner  and  at  like 


Dec.  1832.]       Sellebs'  Lessee  v.  Cobwin.  813 

periods  as  Judgments  and  decrees  of  the  courts  of  sach  state  now  cease  b> 
lav  to  be  liens  thereon:  5  U.  S.  Stat,  at  L.  393;  Brown  v.  Pierce,  7  WalL 
217;  Rev.  Stats.  U.  S.,  sec.  967. 

In  states  whore  judgments  of  the  state  courts  are  made  a  lien  by  being 
docketed  or  recorded  as  required  by  state  statutes,  judgments  of  the  United 
States  courts  do  not  cease  to  be  liens  because  they  are  not  docketed  or  re- 
corded: United  States  v.  Humphreys,  3  Hughes,  201;  S.  C,  7  Reporter  (N. 
&),  330;  Carroll  Y.  WcUkins,  I  Abb.  (N.  S.)  474.  Hughes,  J.,  in  delivering 
the  opinion  of  the  court  in  the  former  case,  said:  '*  But  I  am  precluded  by  a 
current  of  decisions  rendered  by  courts  of  the  United  States  from  holding 
that  the  lien  of  a  judgment  of  a  United  States  court  ceases  iu  the  event  it 
is  not  docketed  in  accordance  with  a  state  law  as  against  a  subsequent  pur- 
chaser without  notice.  *  *  *  So  as  to  other  restrictions,  exceptions, 
limitations,  and  conditions,  which  state  laws  conferring  rights  insert  in  the 
laws  conferring  them.  I  think  it  may  be  laid  down  as  a  rule  having  few  ex- 
ceptions, that  in  any  case  of  a  law  of  a  state  conferring  rights  Upon  condi- 
turns,  or  with  exceptions,  and  adopted  by  congress  as  operative  in  that  state, 
wherever  the  exceptions  or  conditions  depend  upon  the  action  of  state  offi- 
osTi^  so  that  the  enjoyment  of  rights  thus  once  conferred  could  be  defeated 
or  divested  by  the  action,  or  refusal  to  act,  of  a  state  officer,  such  a  condi- 
tion, or  exception,  in  the  state  law,  is  uniformly  held  by  the  United  States 
eonrts  not  to  limit  the  rights  conferred  by  the  act  of  congress  adopting  the 
sUte  law:"  United  States  y.  Halslead,  10  Wheat.  61;  Cropsey  v.  Randall,  2 
Biatohf.  341;   Ward  v.  Chamberlain,  2  Black,  430. 

DiCKBES  IN  Admibaltt. — ^It  was  decided  by  the  supreme  court  of  the 
United  States  in  the  case  of  Ward  v.  CJtamherlain,  2  Black,  430,  that  a  de- 
cree of  admiralty  for  the  payment  of  money,  rendered  in  a  federal  court,  in  a 
suit  in  personam,  constitutes  a  lien  upon  the  lands  of  the  judgment  debtor  in 
a  state  by  whose  laws  a  decree  in  equity  has  that  effect.    The  majority  of  the 
court  thought  that  such  decrees  in  adndralty  stood,  in  reference  to  the  ques- 
tion of  lien,  upon  the  same  footing  as  decrees  in  equity.    It  seems  that  up 
to  this  time  a  decree  in  admiralty  was  not  supposed  to  create  a  lien  on  the 
debtor's  lands:  Freem.  on  Judg.,  sec.  406.     And  Mr.  Justice  Grier  in  that 
case  delivered  a  very  vigorous  dissenting  opinion,  in  which  he  was  joined  by 
Mr.  Justice  CSatron.    The  grounds  of  the  decision  of  the  majority  of  the  court 
were  thus  stated  by  Mr.  Justice  Clifford,  who  delivered  the  opinion:  '*  Courts 
of  justioe  may  construe  a  legislative  provision,  but  they  can  not  repeal  what 
is  expressly  enacted.    When  congress,  in  plain  and  unambiguous  terms,  de- 
clares that  writs  of  execution  on  decrees  rendered  in  any  courts  of  the  United 
StoUs,  and  the  proceedings  thereupon,  shall  be  the  same  as  are  now  used  in 
the  oonrts  of  such  state,  it  is  not  possible  for  this  court  to  hold  that  the  de- 
crees of  one  of  the  courts  of  the  United  States  are  not  embraced  in  that  pro- 
vision; especially  not,  as  the  very  court  whose  decrees  it  is  said  are  excluded 
from  the  provision  is  specifically  mentioned  in  the  first  section  of  the  same 
set  as  one  of  the  courts  of  the  United  States,  and  its  proceedings  there  made 
the  subject  of  special  and  material  regulation.    Exclusive  original  jurisdiction 
in  admiralty  and  maritime  cases  is  conferred  upon  the  district  courts  of  the 
United  States,  but  the  circuit  courts  hear  such  cases  on  appeal,  and  as  matter 
of  daily  practice,  render  decrees  thereon  for  the  payment  of  money;  and  it  is 
not  to  be  doubted,  we  think,  that  such  decrees  are  as  much  within  the  pro- 
vision under  consideration  as  decrees  in  equity;  and  if  so,  no  reason  is  per- 
ceived why  the  same  rule  should  not  be  applied  to  decrees  of  a  like  character 
rendered  in  the  district  courts.     Undoubtedly  congress  intended  by  that  pro- 
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vision  to  adopt  the  state  laws  in  respect  to  the  proceedings  on  final  process  aa 
they  existed  at  the  date  of  the  act,  and  the  effect  oi  the  enactment,  or  one  of 
its  effects,  was  to  render  judgments  and  decrees  for  the  payment  of  money  ren- 
dered in  the  federal  courts  a  lien  on  the  land  of  the  dehtor  in  all  cases  and 
nnder  like  circnmstancee  as  when  rendered  in  the  state  conrts.  Under  the 
earlier  process  acts,  this  court  twice  decided  that  the  laws  of  the  states  for- 
nished  the  rule  of  decision  in  respect  to  the  lien  of  judgments  and  decsreet 
rendered  in  the  federal  courts  upon  the  land  of  the  debtor,  and  since  the 
passage  of  the  act  nnder  consideration  [act  of  May  19,  1828],  it  has  been  twioe 
affirmed  by  this  court,  as  a  matter  of  history,  that  the  act  was  passed  t»  con- 
firm the  view  expressed  in  those  decisions." 

Naturb  of  the  Lien. — A  lien  on  land,  created  by  a  judgment,  constitatet 
no  property  or  right  in  the  land  itself.  It  simply  confers  a  right  to  levy  on 
the  land  to  the  exclusion  of  other  adverse  interests  acquired  subsequently  to 
the  judgment:  Ward  v.  Chamberlain,  2  Black,  437;  Kemper  v.  Adama,  6 
McL.  508. 

The  principal  case  was  cited  and  distin^shed  in  the  case  of  Vmeenl  v, 
Cfcddard's  Leasee,  7  Ohio^  pt.  2,  p.  190.  In  that  case  it  was  decided  that  ft 
purchaser  from  a  judgment  debtor,  of  land  actually  levied  in  ezeoation, 
not  entitled  to  the  benefit  of  the  occupying  alaimant  act. 
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[5  0mo,46A.l 
RlTLB  IN  Shellt's  Gasb  prevails  in  Ohio;  it  is  a  settled  role  of  the  ^vwwmni 
law,  and  continues  to  exist,  except  where  it  has  been  abdlislied  by 

statute. 

Ejectment  reserved  in  Hamilton  coaniy.  Both  parties  claim 
nnder  the  will  of  John  Hale,  in  which  the  premises  in  qaestion 
were  devised  by  the  following  words:  "To  my  son  Walter  I 
give  and  bequeath,  as  also  to  Phebe,  his  wife,  the  use  of  two 
lots;  my  will  ia  that  Walter  and  Phebe,  aforesaid,  may  have  the 
use  of  these  two  tracts  of  land  daring  their  respective  lives; 
but  at  their  decease,  my  will  is  that  these  two  tracts  of  land 
descend  to  their  heirs,  to  whom  I  bequeath  the  same  to  have 
and  to  hold  said  tracts  to  themselves,  their  heirs,  and  assigns, 
forever."  The  plaintiff  claims  title  from  the  heirs  of  Walter 
and  Phele  Hale;  the  defendant  from  the  grantee  of  said  Walter 
and  Phebe.  If  Walter  and  Phebe  had  a  fee  simple  in  the  land, 
it  is  vested  in  the  defendant;  but  if  they  had  only  a  life  estate, 
the  title  is  in  the  plaintiff. 

Spencer,  jun,,  for  the  plaintiff. 

Stover  and  Fox,  for  the  defendant. 

By  Court,  Lane,  J.   The  determination  of  the  present  question 
depends  upon  the  rule  of  construction  to  be  applied  to  the  vrilL 
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It  is  assumed  by  the  plaintifTB  counsel  that  it  is  the  manifest 
intention  of  the  testator  to  give  the  devisees  an  estate  for  life 
only;  and  it  is  insisted  that  where  the  intent  8u£Sciently  ap- 
])ear8,  it  is  the  plain  duty  of  the  court  to  give  effect  to  it,  and 
to  hold  that  no  larger  estate  passes.  The  defendant's  counsel 
would  apply  the  rule  in  Shelley's  case,  to  the  interpretation  of 
this  will;  by  the  operation  of  which  he  claims  an  estate  in  tve  in 
the  immediate  devipces.  The  rule  is,  where  the  ancestor  takes  a 
freehold,  and  by  the  same  conveyance,  whether  deed  or  devise, 
IB  limited  either  mediately  or  immediately  to  his  heirs,  the  word 
"  heirs"  is  a  word  of  limitation,  not  of  purchase,  and  the  fee 
vests  in  the  ancestor:  Shelley's  case,  1  Bep.  104.  The  very 
elahorate  discussions  upon  the  authority,  effect,  and  extent  of 
the  rule  leaves  no  room  to  doubt  that  the  estate  created  by  the 
present  will  is  fairly  within  its  scope. 

It  is  urged,  however,  that  the  rule  has  a  feudal  origin,  and  that 
policy  does  not  require  or  permit  its  adoption  in  a  community 
like  ours.  But  it  has  been  too  long  established  to  be  abrogated 
by  us.  From  the  earliest  period  we  find  it  a  settled  rule  of  the 
common  law.  It  is  found  in  the  year  books;  it  is  stated  in  the 
institutes  as  clear  and  undisputed;  it  is  recognized  in  the 
abridgments  of  Fitzberbert  and  Bolle;  it  has  descended  in  the 
English  courts  to  the  present  time,  unimpaired  by  attempted 
innovations,  and  flourishing  in  full  vigor.  It  has  been  adopted 
in  the  TJnited  States.  In  Connecticut,  Maryland,  Virginia, 
South  Carolina,  and  New  York,  it  formed  a  part  of  the  com- 
mon law;  and  it  continues  to  exist  as  a  rule  of  property,  ex- 
cept wbere  abolished  by  statute.  If  its  policy  be  doubted,  let 
the  legislature  be  called  to  act;  but  if  we  should  disregard  a 
role  which  has  prevailed  so  widely,  and  subsisted  so  long,  it 
would  be  an  unfaithful  interpretation  of  the  law. 

Judgment  for  defendant. 


HiNTON  V.  McNeil. 

[6  Ohio,  B09.] 

BioovKBT  OF  Judgment  in  Ejectment  does  not  prevent  the  same  partiet 
from  retrying  the  same  matter  in  another  action  of  ejectment;  bat  such 
judgment  is  binding  upon  and  conclusive  between  the  parties  until  re- 
versed or  rendered  void  by  subsequent  adverse  recovery. 

Pabtt  Put  in  Possession  under  Execution  in  Ejectment,  if  again  dis- 
turbed, can  not  have  another  execution  on  the  same  judgment,  but  must 
bring  a  new  action. 
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If  Pabtt  Obtains  Possessiom  without  Exbcutiom,  he  gains  thereby  the 
object  of  his  suit,  and  can  not  afterwards  have  an  execation. 

LAia>LORD  MAT  UsB  HIS  TENANT'S  Nams  to  snstain  an  action  of  trespass, 
where  the  damages  to  be  recovered  are  justly  due  by  the  latter  to  tha 
former,  and  in  such  case  the  tenant  can  not  defeat  the  landlord's  action 
even  by  a  release. 

New  Tbial  will  be  Gbanted  only  whbbb  Injustigb  has  been  Done,  and 
there  is  a  probability  that  justice  will  be  done  on  retrial. 

Tbebpabs  tried  in  Boss  county.  A  verdict  was  found  for  the 
plaintiff  against  McNeil  for  twenty  dollars.  A  motion  for  a 
new  trial,  made  by  McNeil,  was  reserved.  The  action  wais  com- 
menced by  Haggard,  and  on  bis  death  was  revived  bv  bis  ad- 
ministrator. It  was  for  turning  Haggard  out  of  possession  of  a 
farm,  and  for  taking  possession  of  it  by  tbe  defendants  and  con- 
verting to  their  own  use  tbe  crops  growing  thereon.  It  was 
proved  on  tbe  trial  that  one  Stinson  claimed  and  settled  on  tbe 
premises  in  dispute  a  short  time  after  tbe  settlement  of  that 
part  of  Boss  county,  and  continued  in  possession  until  bis 
death;  that  bis  widow  and  children,  or  some  of  them,  continued 
in  possession  until  McNeil  got  possession  in  1823;  that  in  1818, 
one  Hinde  obtained  a  patent  for  a  tract  of  land  including  tbese 
premises,  and  afterwards  commenced  an  action  of  ejectment  in 
tbe  circuit  court  of  tbe  United  States  for  the  district  of  Ohio, 
and  bad  bis  declaration  served  upon  tbe  tenant  of  Hinton  and 
wife,  Hinton's  wife  being  one  of  tbe  beirs  of  Stinson;  that  one 
Mallow  was  made  tbe  defendant  for  bimself  and  tbe  otber  ten- 
ants. In  1821,  judgment  was  recovered  by  Hinde,  after  which 
Mallow  filed  a  bill  in  cbancery  against  Hinde  praying  for  an 
injunction,  wbicb  was  allowed.  Hinton  and  wife  were,  by 
consent,  made  parties  to  tbe  bill  as  complainants,  and  agreed 
tbat  if  tbe  injunction  was  dissolved,  tbe  hab.  fac.  poss.  on  tbe 
judgment  might  issue  against  tbem.  Tbe  injunction  was  dia< 
solved  and  tbe  bill  dismissed,  without  prejudice,  in  1827.  In 
1823,  Hinde,  by  deed  of  bargain  and  sale,  conveyed  tbe  prem- 
ises in  question  to  McNeil.  Some  time  after,  McNeil  prevailed 
on  tbe  tenant  of  Hinton  and  wife  to  go  out  of  tbe  possession  and 
let  him  in;  whereupon  tbe  Hintons  brougbt  an  action  of  eject- 
ment in  tbe  supreme  court  for  Boss  county,  against  McNeil, 
and  in  1828  obtained  a  judgment  against  bim.  On  this  judg- 
ment a  hab.  fac.  poss,  issued,  and  tbe  sheriff  put  tbe  Hintons 
into  possession  in  tbe  spring  of  1829.  Hinton  tben  leased  tbe 
premises  to  Haggard  for  tbe  year  1829,  for  wbicb  the  latter  waa 
to  pay  bim  one  tbird  of  tbe  crop  raised  on  tbe  land.  In  August, 
1829,  McNeil  caused  a  hab,  fac.  poss,  to  issue  on  the  judgment 
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of  the  circuit  coart,  ander  which  the  marshal  put  Haggard  out 
and  McNeil  into  possession.  McNeil  allowed  Haggard  to  take 
off  the  two  thirds  of  the  crop  belonging  to  him  on  the  land  at 
the  time,  for  which  the  latter  gave  him  his  receipt  in  full  against 
all  claims  or  demands  against  him  up  to  that  date.  The  motion 
for  a  new  trial  was  made  on  three  grounds: 

1.  Bj  the  patent  to  Hinde,  and  the  deed  from  him  to  McNeil, 
the  title  was  shown  to  be  in  McNeil. 

2.  The  judgment  in  favor  of  Hinde  in  the  circuit  court,  and 
the  hab./ac.po88,f  were  a  complete  defense  to  McNeil. 

3.  The  receipt  of  Haggard  showed  an  accord  and  full  satia* 
Action  for  the  trespass. 

Bruahf  for  the  plaintiff. 

Leonard^  for  the  defendant. 

By  Court,  Collbt,  J.  It  is  a  general  rule  that  the  judgment 
of  a  court  having  jurisdiction  of  the  subject-matter  and  of  the 
parties,  is  a  plea  at  bar,^  and  as  evidence  conclusive  between 
the  same  parties  or  privies,  in  any  action  afterward  prosecuted 
for  the  same  matter  by  either  against  the  other.  So  that  no 
matter  once  litigated  and  determi^dd  by  competent  authority 
ean,  in  general,  again  be  litigated  between  the  same  parties  or 
their  privies.  To  this  rule,  in  our  law,  we  remember  but  one 
exception,  which  is  that  a  judgment  in  an  action  of  ejectment 
does  not  prevent  the  parties  from  retrying  the  same  matter  in 
another  action  of  ejectment.  Judgments  are,  many  of  them, 
liable  to  be  reversed  for  error;  and  judgments  in  ejectment  as 
liable  as  others.  By  reversal  a  judgment  is  made  void,  and 
the  matters  litigated  in  the  case  reversed,  again  become  open 
for  litigation  between  the  same  parties.  A  judgment  in  eject- 
ment is  also  liable  to  be  made  void  by  the  party  against  whom 
the  judgment  is  rendered,  prosecuting  another  ejectment 
against  him  who  obtained  it,  and  recovering  against  him.  This 
second  judgment  makes  void  the  first.  But  until  a  judgment 
in  ejectment  is  made  void  by  one  of  these  methods,  it  is  as 
decisive  and  conclusive  between  the  parties  and  their  privies  as 
to  the  right  of  possession  of  the  premises  for  the  time  laid  in 
the  declaration,  as  a  judgment  in  any  other  action  is,  as  to  the 
matter  litigated  in  such  other  action :  1  Stark.  Ev.  191, 192, 208; 
2  Stark.  Ev.  545,  546;  13  Johns.  234;  4  Binn.  359. 

The  recovery  of  Hinton  and  wife  in  the  ejectment  against 
McNeil  was  decisive  of  their  right  of  possession.  McNeil  had 
not  recovered  the  premises  in  another  ejectment,  nor  was  the 

1.  Thl«  phnae  shoald  h»v«»  >»•«»  writtAw  nm  fniinwa*  «•  u  m  •  plea,  %,  inr;  and,  m  vwU 
••nee,  i-ouclaslv*."  ate 
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judgment  of  Hinton  and  wife  reversed;  he  could  not,  therefore, 
rely  upon  his  title.  It  is  a  general  rule,  that  in  trespass  the 
defendant  can  defend  himself  by  showing  title  to  the  premises 
in  himself;  but  if  that  title  has  before  been  litigated  between 
the  same  parties,  and  adjudicated  by  a  court  having  jurisdic- 
tion, it  can  not  again  be  litigated  between  them  while  that 
judgment  is  in  force.  In  debt,  the  defendant  may  prove  a 
counter  debt  as  offset,  or  he  may  prove  payment;  but  if  the 
matter  produced  as  offset  or  payment  has  been  before  litigated 
between  the  parties,  and  determined  on,  and  the  judgment 
unreversed,  it  will  be  rejected. 

As  to  the  second  ground,  when  a  person  claims  the  right  to 
possess  a  tract  of  land  which  is  in  possession  of  another,  the 
law  gives  such  person  the  action  of  ejectment,  in  which  his 
right  is  tried;  if  he  shows  that  he  has  the  right  of  possession, 
judgment  is  rendered  for  him;  he  then  has  a  right  to  have  an 
habere  faciaa  poss.,  commanding  the  marshal  or  sheriff,  the 
executive  officer  of  the  court,  to  remove  the  defendant  from  the 
premises  recovered,  and  put  the  plaintiff  in;  when  in,  he  has 
gained  the  object  of  his  suit,  and  government  or  the  law  will, 
in  that  suit,  do  no  more  for  him.  If  he  is  afterward  disturbed, 
he  must  resort  to  another  action.  He  can  not  have  another 
execution:  2  Wheat.  Selw.  N.  P.  565.  If  after  the  judgment 
the  defendant  leaves  the  premises,  or  the  lessor  can  take  pofr* 
session  of  them  peaceably,  he  may  do  so  without  execution, 
and  he  will  be  protected  by  his  judgment  as  he  would  have 
been  had  he  been  put  in  on  execution  by  the  proper  officer. 
He  has  as  fully  got  the  object  of  his  suit:  13  Johns.  234.  The 
execution  and  the  officer  were  unnecessary,  as  there  was  no 
objection  or  resistance  to  his  taking  possession. 

When  he  has  obtained  possession  he  can  not  afterward  have 
an  execution :  Adams  on  Eject. ,  by  Tillinghast,  page  312.  When 
the  lessor  is  in  without  execution,  as  he  has  precisely  the  same 
rights,  be  is  protected  by  his  judgment  to  the  same  extent,  why 
should  not  the  effect  be  the  same  ?  Why  should  he  after  have 
an  execution  ?  The  defendant,  in  either  case,  has  the  same 
right  to  commence  an  action  of  ejectment  against  the  lessor, 
or  him  whom  he  puts  into  possession,  and  a  recovery  in  the 
second  action  against  the  lessor  would  make  void,  as  has  been 
before  said,  the  first  judgment.  If,  where  there  had  been  no 
execution  on  the  first  judgment,  one  could  still  issue,  it  would 
defeat  the  effect  of  the  second  recovery.  Hinde,  the  lessor, 
after  his  recovery  in  the  circuit  court,  conveyed  the  premises  to 
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McNeil  in  fee.  McNeil  afterward  took  possession  by  yirtue  of 
this  conyejance,  and  was  thereby  clothed  with  all  the  right  of 
Hinde  by  virtue  of  this  recovexy.  The  action  of  ejectment  was 
afterward  commenced  against  McNeil  by  Hinton  and  wife,  and 
a  recovery  had  against  him.  This  judgment,  if  Hinde  had  been 
made  a  party  to  it,  would  have  made  void  the  judgment  of  the 
circuit  court,  as  to  these  premises;  or  if  he  had  aliened  to  McNiel 
with  warranty,  and  had  had  notice  of  the  suit,  he  might  have  made 
himself  a  party,  and  was  bound  by  the  judgment  as  though  he 
bad  been  a  party:  1  Stark.  Ev.  195;  4  Binn.  359.  If  the  con- 
veyance was  without  warranty,  then  the  judgment  against  Mo- 
Neil  made  Hinde's  judgment,  as  to  these  premises,  void;  no  one 
was  interested  in  it  as  to  these  premises  but  McNeil.  If  the 
judgment  was  rendered  void,  no  execution  could  issue  on  it. 

As  to  the  third  ground;  the  crop  was  made  by  Haggard.  Mo- 
^el  took  possession  in  August,  when  nothing  more  could  be  done 
for  the  crop  than  to  keep  up  the  fences  around  it  until  it  hard- 
ened and  dried,  and  then  to  husk  and  crib  it.  He  let  Haggard 
have  two  thirds  of  the  com  only,  as  appears  from  the  receipt. 
The  whole  crop  amounted  to  more  than  one  thousand  two  hun- 
dred bushels;  Hinton'sone  third  part,  therefore,  was  more  than 
four  hundred  bushels.  The  verdict  is  for  twenty  dollars, 
which,  for  four  hundred  bushels,  is  five  cents  per  bushel.  This 
was  justly  due  to  Haggard,  and  on  his  receipt  of  it,  due  by  him 
to  Sainton,  his  lessor.  It  appears  to.me  that  Hinton,  the  land- 
lord, might  use  the  name  of  Haggard,  his  tenant,  to  sustain 
this  action.  I  see  no  other  plain  remedy  for  him,  and  if  so. 
Haggard  could  not  defeat  it,  even  by  a  release:  Payne  v.  Bogera, 
Doug.  406. 

Upon  the  whole,  it  appears  to  us  that  no  injustice  has  been 
done  by  the  verdict;  when  this  is  the  case,  the  court  will  not 
grant  a  new  trial.  A  new  trial  is  only  granted  when  injustice 
has  been  done  by  the  verdict,  and  there  is  a  probability  that 
justice  will  be  done  on  retrial:  2  Burr.  936. 

The  motion  is  oveiruled. 


EmcT  or  JunoMSsr  in  Ejicnoirr.— A  prior  judgment  is  not  condnsiva 
MM  to  the  title  in  a  Babaequent  action  of  ejectment:  CrockeU  v.  Lcuhbrook,  17 
Am.  Dec  08,  note,  110. 

Nkw  Trial,  when  Qbjosted:  Kinne  y.  Kinne,  21  Am.  Deo.  732;  Newton 
r.  L^ean,  20  Id.  156;  Winn  ▼.  7oung^  19  Id.  62;  Moon  v.  Havok»^  16  Id. 
/26s  Myen  ▼.  BrowneO,  Id.  729,  note,  733;  TumhuU  y.  Rwen^  16  Id.  622; 
/I«V9lg«  y.  QiOmi^  6  Id.  642;  Murphy  y.  OwKm,  2  Id.  623. 
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MiLLEB  V.  HOWBY. 

[8  PsHBoa  &  Wim,  874.] 
A  SvsxiT  GAK  HOT  Mauvtaik  INDEBITATUS  AssDVFSiT  agaiutt  Us  prinoipal 

before  payment;  bat  a  bill  of  exchange  or  a  negotiable  note  giveaand  va- 

ceived  in  aatiafaotion  will  support  the  count  for  money  paid. 
Idxh.— Bat  where  a  aoiety  holds  a  counter  bond  in  the  amoont  of  the  aom 

secored,  given  in  consideration  of  his  liabUi^,  he  may  ane  thereon  belon 

payment. 
BxKUUTioN  Issued  on  an  Actual  Judgment  in  favor  of  s  snrety  against  hk 

principal,  on  a  bond  given  to  indemnify  the  snrety  on  a  debt  which  he 

has  not  paid*  is  neither  erroneons  nor  inegnlar;  nor  is  it  fraadnleDtk  as 

being  embraced  by  the  statute  13  Elis. 

Amtoawt.k  action  on  the  case  between  Miller,  the  defendant 
below,  and  the  administrators  of  John  Howry,  deceased,  and 
others.  A  case  was  stated,  from  which  the  following  circam- 
stances  appear.  John  Howry  and  others  obtained  jndgmenti 
on  their  respective  bonds  against  one  Daniel  Howry,  on  the 
sixth  of  August,  1825,  the  bonds  bearing  the  same  date.  The 
judgments  were  entered  up  the  same  day  to  the  term  of  April, 
1825;  fi,fa,  issued,  and  were  levied  on  personal  properly  of 
DanieL  This  property  was  sold  September  14, 1825,  and  the 
sums  realized,  which  were  sufficient  to  pay  the  judgments,  or  a 
large  proportion,  were  on  the  twentieth  of  September,  1825, 
paid  into  court.  The  bond  on  which  John  Howiy  had  recov- 
ered judgment  was  given  to  indemnify  him  as  surety  on  a  cer- 
tain bond  of  Daniel  Howry  dated  September,  1822,  condi- 
tioned to  pay  one  Diffenbach  one  thousand  and  eighty  dollars 
annually  for  four  years,  and  on  another  bond  conditioned  to 
pay  five  hundred  dollars  to  one  Potts.     The  bond  to  John 
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Howry  was  in  the  penal  sum  of  eight  thousand  dollars,  condi- 
tioned to  pay  him  four  thousand  dollars  and  interest.  On  the 
sixth  of  August,  1825,  when  John  entered  up  his  judgment  on 
the  bond,  it  being  given  on  that  day,  he  had  not  paid  any  of 
the  sums  for  which  he  was  liable  as  surety;  but  since  said  judg- 
ment he  has  paid  to  Potts  and  Diffenbach  the  amounts  of  their 
bonds  with  interest,  and  the  costs  of  the  suit  brought  against 
him  on  the  bond  by  Diffenbach.  John  was  never  refunded  the 
amount  of  these  payments. 

Idler  entered  up  judgment  on  the  first  day  of  April,  1826, 
to  the  January  term,  1825,  on  a  bond  dated  December  80,  1824, 
in  the  penal  sum  of  thirty-six  thousand  dollars,  conditioned  for 
nine  annual  payments  of  two  thousand  dollars.  Afi,/a.  issued 
August  13, 1825,  and  was  levied  on  real  and  personal  estate  of 
Daniel  Howxy.  A  vend.  ex.  issued  to  November  term,  1825,  but 
was  stayed  by  motion  of  the  court.  An  alias  venditioni  issued 
in  January,  1830,  and  the  real  estate  sold  for  fifteen  thousand 
and  fifty-one  dollars  to  ICiller,  who  retained  this  money  by  vir- 
tue of  his  judgment  for  the  real  debt  of  eighteen  thousand  dol- 
lars. Miller  received  no  other  or  further  sum  than  the  fifteen 
thousand  and  fifty-one  dollars. 

The  question  submitted  on  these  facts,  was  whether  John 
Howry's  administrators  are  entitled  to  the  money  in  court  by 
virtue  of  iheixfi.fa.  to  August  term,  1825,  and  whether  Miller 
had  a  right  to  interfere  and  impeach  the  validity  of  this  fi.  fa. 
Judgment  for  the  plaintifls.  Writ  of  error  was  then  taken 
oni 

EUmabeTf  for  the  plaintiff  in  error.  A  surety  can  not  sue 
until  he  has  paid  the  debt:  Powel  v.  Smith,  8  Johns.  192; 
Whart.  Dig.  570,  p.  18.  The  judgment  and  execution  are 
void  for  fraud  upon  Daniel  Howry's  creditors:  Boberts^  Dig. 
802.  The  execution  was  irregular  and  void,  and  can  be  set 
aside  by  any  one  interested  in  avoiding  it:  Pkilips  v.  Biron,  8 
Wils.  345;  Allison  v.  Eheam,  3  Serg.  &  B.  139  [8  Am.  Dec.  644]; 
Eoyl  V.  Wildfire,  8  Johns.  518;  3  Bac.  Abr.  739,  740,  741. 

Montgomery,  Champneys,  and  Norris,  contra.  A  judgment 
bond  conditioned  to  indemnify  the  obligee  as  surety  may  be 
sued  on  by  the  surety,  although  he  has  not  paid  the  debt,  and 
the  court  will  apply  the  money  recovered  to  the  payment  of  the 
debts  for  which  the  surety  is  bound:  Murray  v.  Gray's  Adm*r, 
3  Binn.  136;  Ramsay  v.  Oervais,  2  Bay,  145  [1  Am.  Dec.  635]; 
MoneU  v.  SmUh,  5  Cow.  441;  Roosevelt  v.  Mark,  6  Johns.  Gh.  266, 

▲x.  Dso.  VoXm  XXIV— n 
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279,  289;  Bank  of  Atibum  v.  Throap,  18  Id.  505;  2  T.  B.  lOO; 
1  Atk.  115,  116;  Norton  ▼•  WkUing,  1  Paige,  578;  Gardner  ▼. 
Orove,  10  Serg.  &  B.  137.  Non-payment  at  the  day  is  a  for* 
feiture  of  a  counter  bond:  Boss*  Ea^r  v.  BiUenhouse,  1  Yeates, 
443.  The  statute  of  Eliz.  does  not  apply  to  this  case:  MiQer 
V.  Bace,  1  Burr.  452;  I%e  United  Slates  v.  Hooe,  3  Cranch,  73. 
The  execution  was  not  void;  at  most  it  was  erroneous,  and 
voidable  only  at  the  instance  of  the  defendant  in  execution: 
SlewaH  T.  Stocker,  13  Serg.  &  B.  199  [15  Am.  Dec.  589];  Cum- 
ming  t.  HacJdey,  8  Johns.  206;  3  Lev.  403;  3  Cai.  271,  273; 
Beynolds  v.  ScoU,  1  Salk.  273;  2  Id.  674;  3  Wils.  345;  Jackaon 
V.  SeUick,  8  Johns.  262;  1  Cow.  734;  Jacksm  v.  Delancy,  13  Id. 
537  [7  Am.  Dec.  403J;  Howland  v.  Balph,  8  Id.  20;  1  Chit.  PL 
183,  184,  185. 

By  Court,  Gibson,  0.  J.  The  execution  having  been  in  due 
time,  and  founded  on  an  actual  judgment,  was  neither  errone- 
ous nor  irregular;  and  the  question  therefore  is,  whether  it 
were  fraudulent  by  the  statute  13  Eliz.,  in  consequence  of  hav- 
ing issued  before  actual  payment  of  the  debt  for  which  the 
counter  bond  was  given  as  an  indemnity.  The  chief  obstacle 
to  a  satisfactory  conclusion  is  a  tendency  in  the  mind  to  view 
the  case  as  it  stood  originally,  and  to  consider  the  question  of 
indebtedness  as  still  depending  on  the  naked  relation  of  prin- 
cipal and  surety.  Undoubtedly  a  surety,  though  presently  liable 
to  an  action  or  even  an  execution,  may  not  maintain  inddriiatus 
assumpsit  before  actual  payment,  because  the  implied  promise 
which  is  the  foundation  of  that  action,  arises  out  of  the  fact  of 
payment,  and  nothing  else.  It  is  Implied  from  the  oonsiden^ 
tion  of  money  paid,  laid  out,  and  expended  to  the  defendant's 
use.  But  the  strictness  of  the  rule  by  which  the  fact  of  pay- 
ment is  determinable,  has  been  relaxed  where  a  negotiable 
note  or  bill  of  exchange  was  given  and  received  in  satisfaction, 
which,  it  has  been  held,  will  support  a  count  for  money  paid: 
Morrison  v.  Berky,  7  Serg.  &  B.  238;  Cumming  v.  Haddey,  8 
Johns.  206.  Where,  however,  the  surety  holds  a  counter  bond 
in  the  very  sum  for  which  his  responsibility  stands  pledged, 
his  right  of  action  depends  on  considerations  entirely  dl£fer- 
ent.  Being  founded  on  the  undoubted  consideration  of  his  in- 
dividual liability,  such  a  bond  is  far  i  *om  being  a  gift  of  the 
money.  In  Boosevell  v.  Mark,  6  Johns.  Ch.  281,  it  was  treated 
as  a  debt  provable  under  a  commission  of  bankruptcy;  and 
that  decision  made,  as  it  was,  in  reference  to  a  process  of  dis- 
tribution among  creditors,  which  has  been  aptly  called  a  stat- 
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atory  execution,  goes  the  length  of  the  present  question.  The 
same  thing  was  predicated  in  Toussainl  t.  Martinnant,  2  T.  E. 
100;  Martin  v.  Court,  Id.  640;  and  Hodgson  v.  Bell,  7  Id.  97, 
which  certainly  would  not  have  been  done  bad  the  bond  been 
deemed  fraudulent.  In  fact  the  question  of  fraud  was  expressly 
made  and  decided,  Mr.  Justice  Buller  declaring  iu  Toussaint 
▼.  Martinnani,  that  there  was  a  sufficient  consideration,  though 
the  counter  bond  was  payable  before  the  original  bond  became 
due;  in  which  respect  that  case  was  much  stronger  than  the 
present.  Here  the  transaction  was  an  arrangement  by  which 
the  surety,  having  become  paymaster,  was  to  raise  the  funds 
from  the  effects  of  the  principal  by  the  instrumentality  of  an 
execution;  and  it  is  admitted  that  the  object  might  have  been 
aecomplished  by  an  assignment  to  the  surety,  who  would  then 
have  been  accountable  as  a  trustee,  but  who,  it  is  supposed, 
might  consistently  with  the  actual  arrangement  retain  what 
should  be  recovered  as  his  proper  money,  and  leave  the  orig- 
inal debt  to  fall  on  the  remaining  property  of  the  principal. 
Such  was  not  the  notion  entertained  in  BooseveU  v.  Mark,  and 
2bus8ain/  v.  Mariinnant,  where  it  was  considered  that  equity 
would  compel  him  to  refund;  and  though  we  have  not  the  direct 
powers  of  a  court  of  chancery,  we  would  find  means  to  produce 
the  same  effect.  If,  then,  there  was  a  sufficient  consideration 
for  a  present  debt,  what  right  have  the  other  creditors  to  intex^ 
fere? 

In  settling  the  construction  of  the  statutes  of  Elizabeth,  the 
judges  undoubtedly  set  out  with  a  determination  to  cut  up 
voluntazy  gifts  and  conveyances  by  the  roots;  yet,  as  has  been 
justly  remarked  by  a  respectable  writer,  they  showed  an  inclina- 
tion to  restrict  the  import  of  the  word  voluntary  to  cases  where 
no  inducement  of  interest  appeared,  and  to  extend  the  notion 
of  a  valuable  consideration  to  every  case  which  admitted  of  a 
supposition  that  one  act  waa  made  the  condition  of  another: 
Bob.  on  Fraud.  Conv.  15.  It  is  said  by  the  same  writer,  that 
an  assignment  to  a  stranger  is  not  to  be  supported  under  these 
statutes,  the  mere  destination  of  the  property  to  the  payment  of 
debts  affording  no  consideration,  because  passing  nothing  from 
the  assignee  to  the  assignor,  which  can  prejudice  the  former  or 
benefit  the  latter;  but  that  where  a  creditor  is  a  party  to  the 
assignment,  a  valuable  consideration  is  found  in  the  forbearance 
of  suit,  or  mutual  accommodation,  which  is  expressly  stipulated, 
or  implied  from  the  very  nature  of  the  transaction:  Id.  429, 
431.  432.     This  would  bring  the  question  back  to  the  point 
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from  which  it  started — ^was  the  suretj  a  creditor,  and  was  there 
a  matnal  accommodation  of  the  parties?  Undoubtedly  there 
was  a  contingent  liability  of  the  principal  to  the  sarety,  which 
in  transactions  of  the  sort  is  invariably  the  subject  of  special 
protection,  a  provision  for  indorsers  who  have  not  paid  the 
debt,  being  an  article  of  almost  every  assignment.  Then,  of 
the  existence  of  mutual  accommodation  there  can  be  as  little 
doubt.  As  has  justly  been  remarked  by  Mr.  Justice  Boiler, 
the  surety  is  always  the  effective  and  responsible  man,  having 
been  taken  because  the  credit  of  the  principal  was  doubted, 
and  an  arrangement  like  the  present  is  a  measure  to  secure  him 
by  means  intended  to  produce  payment  of  the  debt  out  of  the 
effects  of  the  principal  by  whom  it  is  due,  and  to  satisfy  a 
responsibility  which  is  invariably  incurred  under  a  promise  of 
payment  or  indemnity.  It  would  seem,  therefore,  that  the 
surety  is  entitled  to  the  amount  of  his  bond. 
Judgment  afiirmed. 

SuRiTT,  WHBN  MAT  Sus  PaiNCiPAi..— The  Borety  who  has  been  obliged 
to  pfty  bis  prindpal'B  debts  may  sue  the  Utter  immediately  without  a  pnvi- 
oos  notice  of  snob  payment:  Ward  v.  Henry ^  13  Am.  Deo.  119  and  note. 
Whether  the  surety  may  sue  the  principal  before  actnai  payment  of  the  debt 
depends  upon  the  nature  of  the  contract  between  them:  Brenimal  v.  Hehu, 
1  Id.  44  and  note,  47;  BankY,  Douglass,  4  Watts,  96. 

Erbovbous  Ain>  Isbsoular  Process  distingniahed  and  considered:  Wood' 
cock  V.  Bermet,  13  Aul  Dec.  568;  Allen  ▼.  HunlinffUm,  16  Id.  702,  where  the 
diflference  between  an  erroneous  and  an  iir^^ular  judgment  is  adverted  to. 

JuDGMKNTS  VoiD  AiTD  EBBOKBOU& — See  Den  ▼.  AlberUon,  22  Am.  Deo. 
719  and  note. 

JusnncATioN  of  OfncRBS  bt  thuk  Pbooiss. — See  note  to  Bavacooi  ▼• 
BoughUm,  21  Am.  Dec.  190. 

RsQUisrras  of  Process  which  will  Protect  OmcsR.— Id.  191. 

Unless  Process  Void  om  its  Face,  Officer  Protected.— Id.  19& 

Process  mot  Fair  on  its  Face,  no  Protection.— -Id.  199. 

The  principal  case  is  cited  in  Pursel  y.  Ellis,  5  W.  &  S.  528^  as  illustrating 
that  a  negotiable  note  or  bill  of  exchange  is  equivalent  to  cash,  and  will  sup- 
port a  count  for  money  paid;  and  in  Twelves  v.  Williams,  3  Whart  493»  as 
leoognizing  the  principle  that  a  pecuniary  consideration  is  inserted  in  deeds 
to  avoid  the  statute  of  Elizabeth. 
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Kelly  v.  Evans. 

[8  PSBBOOi  k  War*,  887.] 
Fsomn  iok  tbs  Bkxxfxt  of  a  Thikd  Pebson  may  be  saed  on  by  that 
party,    ftindple  applied  to  a  promise  by  one  of  two  payees  to  keep  the 
drawer  clear  if  he  would  pay  a  certain  sum  to  snch  payee;  the  other 
payee  waa  deemed  beneficially  interested  in  such  promise. 

AonoN  by  Kelly  against  Evans'  intestate,  Wadsworth.  Judg* 
ment  in  fayor  of  the  defendant.  The  cause  was  removed  by  a 
writ  of  error  to  this  court,  and  submitted  on  a  case  stated.  E. 
Williams  gave  a  note  to  Wadsworth  and  Kelly  for  three  hun* 
dred  dollars  for  services  to  be  performed  in  defending  an  action 
of  ejectment.  Afterwards,  Wadsworth  made  an  agreement 
with  E.  Williams  and  Neff  that  he  would  defend  the  action  for 
four  hundred  dollars,  and  would  keep  E.  Williams  clear  of  lia« 
bility  and  costs,  on  account  of  the  note  given  to  Wadsworth 
and  Kelly.  The  four  hundred  dollars  was  paid.  Wadsworth 
and  Kelly  defended  the  action  of  ejectment. 

Oardner,  for  the  plaintiff  in  error,  cited:  Algeo  v.  Algeo,  10 
Serg.  &  B.  235;  Young  v.  Eenderscm's  Eofr,  2  Yeates,  216;  Bickh 
man  v.  Irvnn,  3  Id.  66;  Eashmok  v.  Eugg,  1  Dall.  223;  BabUm 
T.  BeU,  2  Id.  242;  Marriaan  v.  Berkey,  7  Serg.  &  B.  238;  Kear- 
ney V.  Tanner,  17  Id.  94  [17  Am.  Dec.  648]. 

Lewis,  contra. 

By  CouBT.  The  engagement  of  the  defendant's  intestate  to 
keep  the  drawer  clear  was  a  promise  to  satisfy  the  plaintiff,  be< 
cause  the  engagement  could  be  performed  in  no  other  way;  and 
such  a  promise  may  be  enforced  by  the  party  beneficially  in- 
terested. But  the  money  was  actually  received  by  the  intes- 
tate, and  consequently  in  part  to  the  plaintiff's  use.  Nor  is  this 
consequence  to  be  averted  by  the  fact  that  the  money  was  paid 
on  a  new  contract.  That  contract  was  substituted  without  the 
concurrence  of  the  plaintiff,  and  whatever  might  be  the  new  re- 
lation created  by  it  between  the  immediate  parties,  yet  as  re- 
gards the  plaintiff  and  the  intestate,  the  payment  is  to  be  con- 
sidered as  having  been  on  the  original  note,  at  least  so  far  aa 
was  necessary  to  discharge  it. 

Judgment  below  reversed,  and  judgment  here  for  the  plaintiff. 

PftOMXSB  lOB  Benefit  ov  Third  Pebson,  Who  mat  Sub  on. — See  note  to 
Sehemtrhom  v.  VanderJteyden,  3  Am.  Dec.  905;  Smitli  y.  Kemper,  6  Id.  708; 
Arnold  v.  Lyman,  9  Id.  154,  and  note;  wherein  a  olassification  is  made  of 
thoee  caaes  in  which  third  persons  may  sue  in  assumpsit  on  a  pronuse  made 
for  their  benefit  to  a  third  person:  Marigny  v.  Bemy,  15  Id.  172i 
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Whttehill  v.  Wilson. 

[8  PxHBOca  ASD  Watts,  406.] 
A  Judgment  oan  bb  Released  at  Law  only  by  specialty;  bnt  in  equity  a 

parol  release  is  sufficient,  if  based  on  a  consideration. 
A  Pabol  Ezeoutoby  Contract,  not  mercantile,  is  a  nudum  paeium  when 

unsupported  by  a  consideration. 
Contracts  are  Specialties  or  parol  contracts;  there  is  no  such  middle  daM 

as  contracts  in  writing.    Contracts  in  writing,  but  not  under  seal,  ara 

parol  contracts. 
BxyoKiNG  A  Levy  on  the  Goods  of  One  of  Two  Sureties  does  not  release 

the  other;  for  as  between  themselves  they  are  both  principals,  and  the 

creditor  may  pursue  either. 
To  Leave  to  the  Jurt  tue  Findino  of  a  fact  without  color  of  proof,  is  error. 

Issue  framed  to  try  whether,  by  oerfcain  acts  of  Wliitehilly 
Wilson,  one  of  the  three  obligors  on  a  bond  on  which  judgment 
had  been  obtained,  was  not  released  from  liability  on  the  judg* 
ment.  Wilson  and  Boyd  were  the  sureties  on  this  bond,  and 
Wilson  claimed  that  the  creditor  having  released  Boyd,  had 
thereby  released  him,  Wilson.  Other  facts  appear  from  the 
opinion.  Verdict  was  found  for  the  plaintiff;  whence  the  writ 
of  error  was  taken. 

Jenkins  and  Ellmaker^  for  the  plaintiff  in  error.  The  relation 
of  principal  and  surety  did  not  exist  between  Boyd  and  Wilson 
BO  that  a  discbarge  of  Boyd  could  work  a  discharge  of  Wilson: 
Baifs  Adm'r  v.  HUmadge,  5  Johns.  Ch.  305;  Sterling  v.  MarieUa 
and  Susquehanna  Trading  Co.,  11  Serg.  &B.  179;  Lenox  y.  Prout, 
8  Wheat.  520;  Commonwealth  for  Bellas  ▼.  Miller's  Adm'r,  8  Serg. 
ft  B.  452;  Lichtenthaler  v.  Thompson,  13  Id.  159  [15  Am.  Dec. 
681];  Oeddis  v.  Hawk,  10  Id.  33,  39;  Irvine  (B  Co.  v.  Kean,  11  Id. 
280;  3  Wheat.  156,  in  notes.  Equity  will  not  extend  a  release 
not  amounting  to  a  technical  release  at  law,  beyond  the  intention 
of  the  parties.  There  was  no  intention  here  to  release  Wilson: 
Eowley  v.  Stoddard,  7  Johns.  207;  PaJUerson  v.  Swan,  9  Serg.  ft 
E.  16,  20;  Oro  v.  Huntingdon  Bank,  1  Penn.  425;  2  Show.  894;  6 
Burr.  272;  Bucherv,  Commonwealth,  1  Bawle,  357. 

TF.  Bypkins  and  Hopkins,  and  Champneys,  contra.  The  re- 
lease of  one  of  two  joint  debtors  is  a  release  of  both:  Whart.  Dig. 
247,  pi.  3;  Milliken  v.  Brown,  1  Bawle,  398.  The  judgment  did 
not  extinguish  the  relation  of  principal  and  surety:  Commovir' 
wealth  for  Bellas  v.  Miller,  8  Serg.  ft  B.  452;  King  v.  Baldwin, 
17  Johns.  391,  393,  395  [8  Am.  Dec.  415]. 

By  Court,  Gibson,  G.  J.  Two  of  the  three  points  made  at  tho 
trial  were  ruled  in  favor  of  the  plaintiff  in  error;  consequently 
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our  atteDtion  is  to  be  restrained  to  the  third,  which  presents  a 
question  arising  out  of,  not  the  equity  of  a  surety,  but  the  sup- 
posed legal  right  of  a  co-defendant  to  be  released  from  a  judgment 
by  the  operation  of  acts  thought  to  be  a  release  of  his  fellow. 
The  circumstances  were  shortly  these:  The  judgment  creditor 
had  levied  the  property  of  the  principal  debtor,  as  well  as  that 
of  the  two  sureties,  who  are  principals  as  regards  each  other, 
when  Babbet,  a  friend  to  one  of  the  sureties  (Boyd),  desii*ed  the 
creditor  to  release  Boyd.     Six  weeks  afterwards,  the  creditor 
told  Babbet  **  he  thought  he  had  got  that  matter  fixed."    At  the 
time  of  the  levy,  Boyd  complained  that  it  would  bring  his  other 
creditors  upon  him,  on  which  the  creditor  gave  him  a  certificate 
that  his  property  was  clear  of  any  levy  made  by  him,  saying  at 
the  same  time  that  it  might  be  kept  secret;  and  shortly  after* 
wards  gave  written  instructions  to  the  sheriff  to  sell  the  prop* 
erty  of  the  principal,  and  of  Wilson,  the  other  surety,  but  to 
consider  the  property  of  Boyd  as  not  subject  to  the  levy.     This 
was  left  to  the  jury,  with  a  direction  that  if  the  declaration  of  the 
creditor  to  Babbet  related  to  ''  the  orders  he  had  given  relieving 
Boyd's  property  from  the  levy,  it  would  be  a  discharge  of  Wil- 
son to  that  amount,  and  that  he  would  be  entitled  to  a  credit 
for  it  on  the  judgment;  that  if  he  declared  and  meant  to  declare 
that  he  had  discharged  Boyd  altogether,  it  would  operate  as  a 
discharge  of  Wilson  to  the  same  extent."    The  fact  thus  left  to 
the  jury,  it  will  be  perceived,  was  the  supposed  reference  of  the 
declaration  in  one  aspect  to  the  revocation  of  the  levy,  or  in  an- 
other to  an  intent  to  release  the  surety  altogether,  the  rest 
being  delivered  as  a  conclusion  of  law,  the  soundness  of  which 
remains  to  be  examined. 

That  a  judgment  may  be  released  at  law  by  anything  less 
than  a  specialty,  is  not  pretended.  But  a  parol  release  is  suf« 
ficient  in  equity,  and  hence,  perhaps,  a  misconception  of  its 
operation  in  supposing  it  to  be  immediate  and  direct.  In  this 
respect,  as  in  all  others,  equity  produces  its  peculiar  results, 
not  by  controlling  the  principles  of  the  common  law,  but  bj 
compelling  the  parties  to  put  the  transaction  into  such  a  form 
as  will  bring  it  under  the  operation  of  the  rule  of  law  originally 
intended  to  govern  it;  and  in  thus  compelling  them  to  give  en- 
ture  effect  to  their  agreement,  according  to  the  true  meaning, 
it  performs  the  office  of  a  handmaid  to  the  law,  but  without 
power  even  to  abate  its  rigor,  being  equally  bound  to  submit 
to  those  venerable  maxims,  quos  reUcta  sunt  et  tradiia  :  3  Com 
430-436.    Thns  the  assi^ment  of  a  chose  in  action  which  is  void 
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in  law,  is  supported  in  equity  by  treating  it  as  an  agreenaent 
for  the  assignee  to  use  the  name  of  the  assignor,  to  recover  the 
possession,  and  executing  it  as  a  declaration  of  trust  accord- 
ingly: Co.  Lit.  232,  b,  note.     On  the  same  principle  equity 
gives  to  a  parol  release,  not  the  abstract  qualities  of  a  specialty, 
but  the  effect  of  an  agreement  not  to  sue,  which  it  executes 
specifically  by  a  perpetual  injunction.     But  a  consideration  of 
some  sort  is  as  necessary  to  such  an  agreement  as  to  any  other; 
and  in  this  it  differs  essentially  from  a  release  by  deed,  which 
imports  a  consideration  from  the  very  solemnity  of  the  act.     It 
is  executory  in  its  very  essence,  and  therefore  unlike  a  gift 
^hich,  passing  by  manual  delivery,  vests  the  property  as  against 
the  dotior,  without  any  other  consideration  than  his  own  will: 
1  Fonbl.  329,  337,  note  b.     That  a  parol  executory  contract, 
not  mercantile,  is  nudum  pactum^  when  unsupported  by  a  con- 
sideration, is  a  rudimental  principle.     Even  in  the  case  of  a 
promissory  note,  want  of  consideration  is  constantly  set  up  be- 
tween  the   original  parties:   Pearson  v.  Garreti,  4  tfod.  242; 
Jeffries  v.  Austin^  1  Stra.  674;  SneUing  v.  BrigyiS,  Bull.  N.  P. 
274;  and  in  Todd  v.  Blair,  a  voluntary  extension  of  forbearance 
to  a  principal,  though  in  writing,  was  held  not  to  tie  up  the 
creditor's  hands,  nor  consequently  to  release  the  surety. 

In  the  case  at  bar  there  was  neither  evidence  nor  pretense  of 
consideration  beyond  the  mere  benevolence  of  the  creditor;  and 
the  direction  would  be  without  a  shadow  of  a  support  were  it 
not  intimated  in  Wenie  v.  Dehaven,  1  Serg.  &  B.  312,  on  the  au- 
thority of  Lord  Mansfield's  dictum  in  Martin  v.  Mowlin,  2  Burr. 
379,  that  a  parol  gift  or  relinquishment  of  a  mortgage  debt  will 
releuse  the  mortgage  itself,  without  regard  to  the  question  of  con- 
siderntion  or  actual  delivery.  It  is  obvious  that  Lord  Mans- 
field's attention  was  occupied  with  the  disputed  operation  of 
the  statute  of  frauds,  instead  of  the  necessity  of  a  consideration 
or  delivery;  and  it  is  fair  to  intend  that  he  had  in  view  a  gift 
accompanied  by  all  the  incidents  necessaiy  to  give  it  validity. 
He  is  therefore  not  authority  for  the  broad  position  that  a  debt, 
by  specialty  or  of  record,  may  be  released  without  considera- 
tion and  by  parol;  nor  does  the  opinion  of  the  judges  in  Went$ 
V.  Dehaven  go  that  far.  The  propriety  of  the  judgment  in  that 
case  is  not  to  be  disputed,  the  release  being  in  favor  of  a  child; 
but  it  is  less  easy  to  subscribe  to  another  point  of  doctrine  as- 
serted in  it,  that  the  delivery  of  the  agreement  in  writing  to 
the  party  intended  to  be  benefited  would  have  been  a  circum- 
stance to  cure  a  defect  in  the  consideration,  or  perhaps  to  sup- 
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p] 7  the  place  of  it  altogether.  The  paper,  though  not  under  seal, 
was  certainly  thought  to  have  a  peculiar  effect,  in  consequence  of 
its  heiugy  as  was  said,  not  a  parol  but  a  written  declaration,  the 
accuracy  of  which  I  may,  with  a  sincere  respect  for  the  opinions 
of  our  learned  and  able  predecessors,  be  permitted  to  contro- 
vert.. In  deliyering  the  opinion  of  the  judges  in  Bann  v.  Hughes, 
1  T.  B.  350«  note,  it  is  said  by  the  Chief  Baron  Skinner,  that 
"  all  contracts  are,  by  the  laws  of  England,  distinguished  into 
agreements  hj  specialty  and  agreements  by  parol;  nor  is  there,'' 
he  adds,  **  any  such  third  class,  as  some  of  the  counsel  have  en- 
deayored  to  maintain,  as  contracts  in  writing.  If  they  be  merely 
written  and  not  specialties,  they  are  parol,  and  a  consideration 
must  be  proved. "  This  case  is  considered  as  having  settled  the 
law,  being,  as  it  was,  determined  by  the  unanimous  opinion  of 
all  the  judges  in  the  house  of  lords,  where  the  authority  of  Mr. 
Justice  Wilmot's  celebrated  argument  in  FUlans  and  Bossy.  Van 
Mierop,  8  Burr.  1663,  if  not  of  the  case  itself,  was  much  and 
perhaps  justly  shaken. 

In  WenU  v.  Dehaven,  the  agreement^  though  in  writing,  was 
nevertheless  parol,  and  the  delivery  of  the  written  evidence  of 
it  could  no  more  dispense  with  the  necessity  of  a  consideration 
than  could  the  delivery  of  a  promissory  note  dispense  with  it 
between  the  original  parties  by  operating  as  a  gift  of  the  money; 
for  surely  the  form  of  the  transaction  by  which  a  person  is  to 
part  with  his  property,  whether  by  a  creation  of  a  new  debt  or 
the  extinction  of  an  old  one,  can  not  be  thought  to  make  a  dif« 
ference.  Neither  could  it  change  the  executory  nature  of  the 
agreement,  as  being  a  symbolical  delivery  of  the  mortgage  or 
bond  accompanying  it,  which  ought  itself,  as  being  the  proper 
muniment  of  the  title,  to  have  been  delivered  up  or  canceled: 
Richards  v.  Lyms,  2  Eq.  Cas.  Abr.  617.  To  deliver  to  the  donee 
a  memorandum  of  the  gratuitous  transfer  of  a  bond  retained  by 
the  donor  would  no  more  pass  the  property  in  it  than  would  the 
gift  of  any  other  chattel  in  the  same  circumstances;  and  a  gift 
of  the  debt  to  the  obligor  must  certainly  depend  on  the  same 
priDciples*  Whatever,  then,  may  be  the  facility  of  proof,  or 
certainty  of  intent,  afforded  by  a  written  declaration,  it  can,  if 
imsealed,  have  no  peculiar  or  greater  effect  than  if  it  were 
merely  verbal.  It  is  proper  to  repeat,  however,  that  independ- 
ent of  aid  borrowed  from  the  writing,  the  judgment  in  WeriU  v. 
Dehaven  stands  clear  of  doubt  or  difficulty.  In  the  case  before 
OS,  there  was  not  even  a  written  declaration;  and  it  was  error  to 
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charge  that  an  intent  to  release  Boyd  would  release  Wilson  also; 
there  was  no  pretext  to  say  that  either  was  released. 

But  there  was  in  truth  no  evidence  of  an  intent  to  release 
Boyd,  or  even  to  favor  him  further  than  to  postpone  a  call  on 
him  for  satisfaction  while  there  was  a  prospect  of  obtaining  it 
elsewhere,  which  might  well  be  done  vnthout  jeoparding  the 
right  to  have  recourse  to  the  other  defendants;  consequently^ 
there  was  nothing  to  submit.  Babbet  had  used  the  word 
''release "in  his  request  to  the  creditor,  but  probably  in  no 
definite  sense.  The  creditor  never  used  it  at  all;  and  we  most 
recur  to  his  acts  for  his  meaning  in  saying  *'  he  thought  he 
had  got  that  matter  fixed."  He  said,  not  what  he  then  did 
or  intended  to  do,  but  what  he  had  done — withdrawn  the  levy 
from  Boyd's  goods.  But,  it  is  said,  the  jury  were  to  judge  of 
that;  and  for  this  is  cited  Sidtoell  y.  EvaTis,  1  Penn.  883.  There, 
however,  no  more  was  determined  than  that  a  judge  is  not 
bound  to  attribute  a  legal  effect  to  words  spoken  by  a  witness 
in  a  question  of  fact;  which  is  certainly  a  distinct  thing  from  his 
right  to  submit  to  the  jury  a  question  which  does  not  arise  out 
of  the  evidence.  To  leave  to  them  the  finding  of  a  fact  without 
the  color  of  proof,  is  certainly  error. 

We  come  then  to  the  revocation  of  the  levy,  of  which  there 
was  undoubted  evidence.  Seizing  the  goods  of  the  debtor  in 
execution  is  ipsofado  satisfaction,  as  was  held  in  Hwniy.  Bread* 
ing,  12  Serg.  &  B.  37  [14  Am.  Dec.  666];  but  the  immediate  par- 
ties may  choose  to  consider  it  otherwise,  as  was  held  in  The 
Commonwealth  v.  MUIer^a  Adm'r,  8  Serg.  &  B.  467.  By  the  re- 
moval of  the  seizure^  then,  the  levy  ceased  to  be  satisfaction  as 
to  Boyd;  and  why  not  as  to  Wilson  ?  Where  the  creditor  suf- 
fers the  means  of  satisfaction  to  slip  from  his  hands  into  those 
of  the  principal  debtor,  equity  releases  the  surety.  But  Wilson 
and  Boyd  were  not  in  the  relation  of  principal  and  surety, 
being  as  between  themselves  both  principals;  and  the  creditor 
was  not  bound  to  pursue  his  seizure  of  the  goods  of  either  for 
the  benefit  of  the  other.  In  contemplation  of  the  law,  all  the 
defendants  make  but  one  party,  and  where  the  equity  of  a  surety 
does  not  intervene,  the  plaintiff  may  treat  them  alike  or  take 
satisfaction  from  any  of  them  at  his  pleasure.  In  every  point 
of  view,  then,  this  part  of  the  case  was  put  erroneously  to  the 
jury. 

Huston,  J.,  dissented. 

BooEBS,  J.,  took  no  part,  having  been  of  counsel  in  the  cause. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 
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Cited,  upon  the  necessity  of  »  oonsideraiion  to  sapport  a  parol  contract^  in 
KauudjfB  Eser  v.  If  are,  1  Pa.  6\,  450;  AMa,  ▼.  Ackla^  6  Id.  290;  and  that 
in  this  respect  there  is  no  difference  between  a  verbal  contract  and  an  nn- 
•ealed  written  contract,  in  In  re  CampbelTa  Estate^  7  Pa.  St.  101;  and  in 
Sartd  y.  Forker,  17  Id.  316,  where  the  principle  is  applied  to  an  agreement 
to  take  a  leas  som  than  the  debt. 

Farther  cited,  on  the  point  that  a  release  of  the  principal  releases  a  surety, 
m  Schock  T.  Miller,  10  Pa.  St  403.  With  respect  to  the  dischai^eof  a  surety 
by  the  acta  of  the  creditor,  see  UnUed  States  y .  Simpaon,  poei,  and  note.  Ths 
role  laid  down  in  WhitehiU  y.  WUaon^  in  regard  to  submitting  to  the  jury 
qnestioiia  of  fact^  upon  which  no  evidence  has  been  given,  is  followed  in 
Chad  y.  McKean,  2  Miles,  196. 
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[SPznon  k  Wiam,  437.] 
FOfBBBABANCS,  HOWXVXB  PfiSJUDIdAL  TO  THS  SUBXTT,  Will  not  dll- 

diaigehim. 
Loss  >BOM  lKDULaxN€Di  PuBXLT  Pkbmuszvb,  Will  uot  discharge  a  mmAtji 

aa  the  surety  ought  to  have  warned  the  creditor  to  proceed. 
Iv  SUCH  Cask  Actual  Detbimxnt  is  not  the  criterion  or  a  material  ingra* 

dient. 
Whsbx  thx  GBSDnoB  HAS  Disabled  HTinnniF  to  puisne  the  prindpal,  tha 

aore^  is  tpso/octo  discharged. 
Hahdwiutiko  mat  bb  Fbovxd  by  one  who  had  become  familiar  with  it 

throng  a  long  correspondence^  though  he  had  not  seen  the  person  write. 

Sgibb  facias  on  a  jadgment  reooTered  against  Patton,  and 
8impaon»  his  snrety.  Simpson  filed  a  plea  in  abatement, 
daiming  to  be  released  by  reason  of  indulgence  given  to  Fat- 
ton.  The  nature  of  this  indulgence  appears  from  the  opinion. 
At  the  trial,  letters  of  the  first  auditor  and  acting  commissioner 
of  the  reyenue  were  given  in  evidence,  and  the  handwriting 
proved  by  one  who  had  corresponded  with  the  auditor  a  great  deal 
but  who  had  not  seen  him  write.  This  evidence  was  objected 
to.    Verdict  for  the  defendant. 

A,  P.  WHeon  andBeU,  for  the  plaintiff  in  error.  Handwriting 
can  be  proved  only  by  one  who  has  seen  the  person  write: 
Vickray  v.  KeUy,  14  Serg.  &  B.  872;  Bank  v.  Jacobs,  1  Penn. 
181.  Here  indulgence  to  a  principal  will  not  discharge  a 
snrety:  Cope  v.  Smiih,  8  Serg.  &  B.  112;  Oardner  v.  Ferree,  15 
Id.  30  [16  Am.  Dec.  513];  GommonweaUh  v.  Shryock,  Id.  70. 

Bhmchard  and  Porter,  contra.  The  contract  with  the  prin- 
cipal was  changed,  and  it  is  immaterial  whether  the  surety  was 
damaged  or  not;  he  was  immediately  released:  Bogart  v.  Nevins, 
6  Serg.  A  B.  871;  Baldwin  v.  King,  5  Johns.  Ch.  561;  Barry  v. 
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MandeU,  10  Johns.  596;  Whart.  Dig.  713,  No.  25,  tit.  Suretj-; 
Milliken  v.  Brown^  1  Bawle,  898.  There  shall  be  no  negotiation 
between  the  creditor  and  the  principal  which  results  in  the  in- 
jury of  the  surety,  unless  he  be  discharged:  Commissioners  ▼. 
Boss,  3  Binn.  523  [5  Am.  Dec.  383];  GommonweaUh  y.  Skryo^, 
15  Serg.  &  R.  71;  People  v.  Janson,  7  Johns.  340. 

Bv  Court,  Gibson,  0.  J.  The  rule  is  weU  settled  that  mora 
forbearance,  however  prejudicial  to  the  surety,  will  not  di^ 
charge  him.  It  is  his  peculiar  business  to  judge  of  the  danger 
to  be  apprehended  from  delay,  and  to  quicken  the  creditor,  where 
the  occasion  requires  it,  in  the  way  known  to  the  law;  in  de- 
fault of  which  the  loss  incurred  is  necessarily  to  be  attributed 
to  his  own  supineness.  Was  there  anything  beside  forbear- 
ance here?  A  judgment  is  entered  upon  certain  revenue 
bonds  in  1819,  on  which  there  is  no  proceeding,  but  a  still* 
bom  fieri  facias  till  1826,  when  the  present  scire  facias  is 
brought,  and  a  general  appearance  entered  for  both  defendants, 
one  of  whom  (the  principal)  confesses  judgment  in  person,  on 
the  fourteenth  of  August,  in  the  same  year.  Previous  to  this 
he  bas  procured  tho  assent  of  govemmeiit  to  an  arrangement 
for  payment  of  installments,  and  on  the  thirty-first  of  March, 
1825,  the  fifth  auditor  of  the  treasury,  acting  as  commissioner 
of  the  revenue,  and  being  further  importuned  for  indulgence, 
instructs  the  attorney  of  the  United  States  to  admit  of  no 
change  in  the  terms,  but  is  induced  on  the  seventeenth  of  Feb- 
ruary following,  to  protract  the  time  for  payment  of  the  first 
installment;  and  this  is  the  ground  of  the  supposed  equity. 
Now  though  an  extension  of  the  credit  beyond  the  time  men- 
tioned in  the  contract,  will  undoubtedly  discharge  the  surety, 
it  is  well  established  that  a  consent  to  forbear  which  does  not 
tie  up  the  creditor's  hands,  will  be  attended  with  no  such  conse- 
quence, being  in  efifect  nothing  more  than  forbearance  in  fact; 
and  what  was  then  to  preclude  the  United  States  from  proceed- 
ing at  any  moment  here  ?  The  government  made  no  agreement 
with  any  one,  having  merely  acceded  to  an  overture  for  indul- 
gence on  the  score  of  humanity.  Because  the  indulgence  ac- 
corded was  purely  gratuitous;  and  even  were  the  instruetions 
of  the  auditor  evidence  of  a  contract,  it  would  be  without  con- 
sideration. It  is  said  the  confession  of  judgment  by  the  prin- 
cipal was  the  consideration.  That,  however,  was  not  stipulated 
as  a  condition,  and  it  did  not  take  place  till  six  months  after- 
wards. We  have  then  a  bare  case  of  forbearance,  at  the  in- 
stance of  the  principal,  which  in  Ibdd  v.  Blair,  decided  by  this 
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court  nt  Chambersbarg,  in  1827,  was  held  to  give  the  surety  no 
equity.  That  case  has  not  been  reported;  but  the  facts  were 
that  Todd  was  the  bail  of  Irwin  in  a  recognizance  to  obtain 
the  stay  of  execution  allowed  by  law  on  a  judgment  obtained 
by  Blair;  who,  to  an  application  of  Irwin  for  terms,  answered 
thus:  ''I  have  spoken  to  Mr.  Lyon  (the  attorney)  not  to  urge 
the  payment  of  the  money  now  due  me  on  the  county  docket  by 
you  and  Mr.  Todd,  before  the  first  of  September  next.  I  have 
money  to  pay  myself  at  that  time,  and  can  not  give  any  further 
iDdalgence.  I  mention  this  to  you,  as  you  spoke  to  me  a  few 
days  ago  to  wait  ten  days  or  two  weeks  on  you,  and  that  you 
would  make  the  money  up  without  any  more  cost,  which  is 
certainly  my  wish."  And  this  being  by  sufferance,  and  conse- 
quently nudiun  pactum  f  was  held  not  to  release  the  bail. 

Such,  then,  being  the  law  of  the  case,  it  was  error  to  submit 
to  the  jury,  as  an  inquiry  material  to  the  merits,  whether  the 
jury  had  been  prejudiced  by  the  actual  or  supposed  expiration 
of  the  creditor's  lien  on  the  land  of  the  principal,  or  by  any 
other  consequence  of  the  creditor's  naked  quiescence.  In  the 
Ccmmvsgumers  of  Berks  t.  Ro9s,  8  Binn.  520  [5  Am.  Dec.  883], 
the  surety  was  not  discharged,  though  the  creditor  had  waived 
his  demand  of  special  bail,  in  consequence  of  which  the  prin- 
cipal was  enabled  to  flee  to  another  state.  That  a  loss  from  in- 
dulgence, which  is  purely  permissive,  will  discharge  a  surety, 
is  unsupported  by  authority,  and  in  contradiction  of  the  most 
obvious  principles  of  justice,  such  a  loss  being  fairly  attributa- 
ble to  the  surety's  own  negligence  in  omitting  to  warn  the  cred- 
itor to  proceed,  without  which  he  may  not  know  that  a  loss  is 
impending.  Actual  detriment  is  not  the  criterion  or  a  material 
ingredient.  If  the  creditor  has  disabled  himself,  the  surety  is 
ipso  f ado  discharged;  if  he  has  not,  no  eventual  loss  from  mere 
delay  \%ill  produce  that  effect.  In  the  case,  therefore,  as  it  ap- 
peared on  the  evidence,  there  was  nothing  to  submit,  and  where 
the  pretensions  of  a  surety  are  put  in  contrast  to  a  claim  of  the 
public,  for  whom  no  sympathy  is  ever  felt,  it  is  indispensable 
to  justice  that  the  jury  be  held  strictly  to  the  law  and  the  evi- 
dence. 

The  objection  to  the  admission  of  the  letters  is  not  sustained. 
The  signature  of  the  auditor  was  proved  by  one  who  had 
become  familiar  with  it  in  a  long  correspondence  with  him;  in 
addition  to  which  the  letters  had  been  produced  by  the  attorney 
of  the  United  States,  to  whom  they  were  addressed,  and  we  see 
no  reason  to  doubt  of  the  propriety  of  their  admission. 

Judgment  reversed  and  a  venire  de  novo  awarded. 
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SuBETT,  BY  WHAT  Acis  DiscHABOSD. — Grqflon  Bank  y.  Woodward,  20  Am. 
DiO.  566;  SneMTs  Executors  y.  White,  Id.  175,  and  the  notes  to  these  decisioDfl 
wherein  other  considerations  of  this  question,  arising  in  this  series,  -will  ba 
found.  As  showing  that  mere  indulgence  will  not  diachaige  a  surety,  the 
principal  case  is  cited  in  Mundorfv.  Singer,  5  Watts,  172,  where  the  obligee, 
on  a  bond  in  which  the  defendant  was  surety,  had  allowed  a  judgment  againat 
the  obligor  to  remain  without  revival  until  the  lien  was  lost: 
2  Pa.  St.  288. 
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[8  PzHBoaa  ard  Waits,  4470 

Cavbat  Euftob  is  a  maxim  which  enters  into  every  purchase  where  the 
trary  is  not  stipulated,  and  equity  can  not  relieve  against  it. 

Equttt  can  not  Bklibvb  against  the  coounon  law  or  the  terms  of  a 

A  CoNTBACT  FOB  THE  Salb  OF  Lakd  is  in  fieri  while  it  remains  unexeciited 
by  a  conveyance,  after  which  the  purchase  money  may  not  be  detained 
or  recovered  back  but  by  force  of  a  covenant  or  fraud,  for  any  ineambranoe 
or  defect  of  title  whatever. 

Av  Incumbbanoe  Discovebkd  befobb  the  Execution  of  the  Contetaxcb 
must  be  discharged  by  the  vendor,  whether  there  be  an  agreement  to 
covenant  against  it  or  not,  unless  it  be  contingent;  and  then  if  it  be  agreed 
in  the  articles  that  the  vendor  shall  covenant  against  it»  the  vendee 
having  reserved  that  particular  remedy,  shall  not  resort  to  the  additional 
one  of  detaining  the  purchase  money.  But  if  actually  evicted,  he  may 
detain  or  recover  it  back,  though  the  intended  covenants  would  not  haTS 
extended  to  the  particular  incumbrance  or  defect  by  which  the  evictioD 
was  occasioned. 

Whebe  thebb  was  a  Known  Defect,  but  no  covenant  or  frand,  the  vendee 
can  avail  himself  of  nothing,  being  presumed  to  have  been  compenflated 
for  the  risk  in  the  collateral  advantages  of  the  baigain. 

Whebe  thebe  is  a  Ck)yENANT  against  a  Known  Defect,  the  vendee  ahaQ 
not  detain  the  purchase  money,  unless  the  covenant  has  been  brdcen. 
He  shall  be  bound  to  perform  his  engagement  wherever  his  knowledge  and 
the  state  of  the  facts  continue  to  be  the  same  as  they  were  at  the  time  d 
the  conveyance. 

AonoN  brought  by  Ligbty  to  the  use  of  Engl^s,  on  a  bill  of 
exchange  drawn  by  A.  Shorb  on  Bamitz  and  Shorb,  in  favor  of 
Ligbty,  expressed  to  be  given  '*  for  a  tract  of  land  purchased 
from  him."  Plea  of  payment,  with  leave,  etc.  The  defendant 
gave  in  evidence,  against  the  plaintiff's  objection,  articles  of 
agreement  between  Lighty,  and  Barnitz  and  Shorb,  for  the 
sale  of  a  tract  of  land,  the  former  "  to  make  a  good  and  clear 
title,  clear  of  all  incumbrances  whatever,  with  a  general  war- 
ranty unto  them,  on  or  before  the  first  of  August  next,  or  at 
any  time  required;  immediate  possession  is  to  be  given,"  etc 
Fifty  dollars  were  paid  down,  and  for  the  balance  the  draft  was 
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ezeeuted.  It  appeared  that  a  patent  for  this  land  was  executed 
to  one  Hannah  Packer  and  Job,  her  husband,  under  a  surrey  in 
pursuance  of  a  warrant  to  Hannah's  father,  in  1792.  Hannah 
died,  leaving  her  husband  and  nine  children,  aud  Job  then  con- 
veyed the  land  to  two  of  the  daughters  and  their  husbands,  and 
they,  in  turn,  conveyed  to  Lighty.  Job  Packer  executed  a 
bond  to  lighty,  in  1823,  that  he  would  warrant  and  defend  the 
title;  and  this  bond,  together  with  a  deed  executed  by  Lighty 
to  Bamitz  and  Shorb,  with  general  warranty,  was  delivered  to 
them  in  June,  1830.  On  the  trial,  the  plaintiff  offered  to  repay 
to  the  defendant  the  fifty  dollars,  and  interest,  give  up  the 
draft,  and  take  a  reconveyance  of  the  land.  But  the  defendant 
refused  this,  offering  to  pay  the  amount  of  the  draft  upon  being 
made  secure  in  his  title. 

The  court  charged  that  the  plaintiff  was  entitled  to  recover 
only  the  two  ninths  part  to  which  they  had  shown  title. 

Poiier,  for  the  plaintiff  in  error. 

Blanchard,  c<mlra. 

By  Court,  Gibsoh,  0.  J.  Caveat  emptor  is  a  maxim  which 
enters  into  every  purchase,  where  the  contrary  is  not  stipulated; 
and  equity  can  not  relieve  against  it  because  it  can  not  relieve 
against  the  common  law  or  the  terms  of  a  bargain.  The  con- 
tract, however,  is  considered  to  be  in  fieri,  while  it  remains  un- 
executed by  a  conveyance,  the  final  accomplishment  and  con- 
summation of  all  previous  stipulations;  after  which  the  purchase 
money  may  not  be  detained  according  to  the  English  law,  or 
recovered  back,  but  by  force  of  a  covenant  or  fraud,  for  any  in- 
cumbrance or  defect  of  title  whatever.  On  the  other  hand,  an 
incumbrance,  discovered  before  the  execution  of  the  conveyance, 
must  be  discharged  by  the  vendor,  whether  there  be  an  agree- 
ment to  covenant  against  it  or  not,  unless  it  be  contingent,  and 
then  if  it  be  agreed  in  the  articles  that  the  vendor  shall  covenant 
against  it,  the  vendee,  having  reserved  that  particular  remedy, 
shall  not  resort  to  the  additional  one  of  detaining  the  purchase 
money;  but  if  actually  evicted,  he  may  detain  or  recover  it  back, 
though  the  intended  covenants  would  not  have  extended  to  the 
particular  incumbrance  or  defect  by  which  the  eviction  was  oc- 
casioned. This  is  the  English  law,  according  to  which  the 
criterion  of  the  right  to  equitable  interference  is  incontestably 
the  execution  of  the  conveyance;  for  it  seems  pretty  clear,  that 
the  anonymous  case  in  2  Gh.  Cas.  19,  in  which  the  purchaser  is 
said  to  have  been  relieved,  on  the  foot  of  an  eviction,  after  the 
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convejance  was  executed,  is  not  entitled  to  a  moment's  con- 
sideration.    Not  only  is  the  authenticity  of  the  report  ques- 
tionable, as  not  having  been  taken  by  the  reporter  himself,  bot 
the  principle  of  the  case  has  been  repudiated  by  every  writer 
since,  and  there  is  little  doubt  that  it  would  be  promptly  over- 
ruled were  the  point  again  presented  for  decision   in   that 
country.    Yet  that  is  the  only  case  in  the  books  which  serves 
to  give  color  to  the  doctrine;  for  the  decision  in  IburviUe  v. 
Naish,  3  P.  Wms.  307,  as  well  as  the  dictum  in  2  Freem.  106, 
had  evidently  no  relation  to  the  case  of  a  conveyance  executed. 
This  criterion  seems,  however,  to  have  no  place  in  our  law, 
regards  detention;  though  it  undoubtedly  has,  as  regards 
oovery  back:  Steinhauer  v.    Witman,  1   Serg.   &  B.   438,  and 
Hart  V.  Porter,  5  Id.  201,  were  both  cases  of  detention  after  the 
acceptance  of  a  conveyance;  while  Dorsey  v.  Jackman,  1  Serg. 
&  B.  42  [7  Am.  Dec.  611],  was  a  case  where  recovery  back,  in 
the  like  circumstances,  was  denied.    In  the  first  of  these  cases 
a  faint  e£Ebrt  was   made   by  the   chief  justice,  to  found  our 
practice  on  English  authority,  but  in  the  second  he  admitted 
that  he  came  into  the  support  of  it  with  extreme  reluctance; 
while  Mr.  Justice  Yeates  put  it  on  the  only  ground  capable  of 
sustaining  it,  long  and  uninterrupted  usage. 

It  is  useless  now  to  inquire  into  its  origin  or  effect,  with  a 
view  to  change  or  abolish  it,  as  it  has  become  too  firmly  fixed 
for  that;  but  it  seems  proper  to  remark,  that  it  produces  here, 
where  lands  are  sold  on  long  credits,  very  nearly  the  dame  in- 
convenience as  would  be  produced  by  a  recovery  back  elsewhere; 
which,  it  has  been  said,  would  be  a  serious  one,  *'as  every  con- 
tract, however  bounded  or  guarded  in  its  terms,  would  be  lia- 
ble to  be  opened  at  any  distance  of  time:"  1  Fonbl.  b.  1,  c.  5, 
sec.  8,  n.  g.  In  fact,  there  is  no  distinction  in  principle  between 
them;  and  one  is  at  a  loss  for  the  reason  of  Mr.  Justice  Yeates' 
alacrity  in  recognizing  the  principle  of  Bree  v.  Holbeck,  Doug. 
654,  by  which  purchase  money  paid  may  not  be  recovered  back; 
and  his  hearty  concurrence,  at  the  same  time,  in  the  propriety 
of  detaining  it,  when  but  secured.  But  the  greatest  practical 
evil  of  the  doctrine  is,  that  it  subjects  the  contract  to  the  con- 
trol of  a  jury  prone  to  forget  that  to  cut  a  man  loose  from 
his  bargain  for  motives  of  humanity  is  the  rankest  injustice; 
and  for  this,  it  would  seem  sound  policy  to  extend  it  no  further 
than  it  has  already  been  carried.  That  it  may  be  qualified  by 
circumstances,  was  directly  affirmed  in  Hart  v.  Porter,  in  which 
it  was  said,  that  where  a  purchaser  knows  of  a  defect  or  incnm- 
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farance  at  the  iime  of  the  hazgain,  without  stipuktting  for  a  cot* 
enant  or  other  security  against  it,  he  necessarily  consents  to 
take  the  risk  of  it  on  himself.  An  intendment  to  that  effect  is 
consistent  not  only  with  the  reality  of  the  transaction,  hut  with 
the  analogous  principle  of  Vane  t.  Lord  Barnard,  Gilb.  Eq. 
6,  in  which  the  purchaser,  having  taken  an  agreement  for 
a  special  coTenant  against  a  contingency  that  might  never  hap- 
pen, was  not  allowed  to  detain  the  purchase  monoy  as  an  addi* 
tional  security,  because  his  consent  to  rely  on  the  covenant 
alone  was  thought  to  be  deducible  from  the  veiy  nature  of  the 
transaction.  Is  not  his  consent  to  bear  a  risk  known  to  him  at 
the  time,  and  not  provided  against,  equally  deducible  from  the 
nature  of  the  transaction  ?  Not  only  every  scrivener  but  every 
purchaser  is  aware  of  the  value  of  a  covenant,  when  a  defect 
is  known  or  suspected. 

But  it  seems  to  be  the  fact  of  knowledge,  and  not  the  omis- 
sion or  the  exaction  of  a  covenant,  that  is  the  more  material  con- 
sideration.    Where  the  purchaser  is  aware  of  a  flaw,  and  pro- 
vides not  against  it,  he  takes  the  risk  of  it  on  himself;  and 
where  he  does  so  provide,  he  is  referred  to  the  legal  effect  of 
his  security,  as  in  Fuhrman  v.  Loudon,  13  Serg.  &  B.  386  [16 
JLm.  Deo.  642],  which  was  in  principle  the  present  case,  unless 
the  event  covenanted  against  has  happened  iu  the  mean  time, 
and  then  he  is  allowed  to  retain  what  would  be  immediately 
recoverable  back,  and  this  to  prevent  circuity;  as  was  done  in 
Chrisiy  v.  Beynolda,  16  .Serg.  &  B.  258.     There  the  warranty 
was  special,  but  broken  by  actual  eviction,  under  the  title  of 
the  vendor;  consequently  the  money  might  have  been  recovered 
back  the  next  instant;  and  the  case,  therefore,  did  not  require 
a  principle  so  broad  as  the  one  applied  to  it,  which,  in  the  case 
of  a  known  defect,  is  to  be  taken  with  this  limitation,  that  the 
contingency  guarded  against   has  happened:  Pope  v.   Kelly, 
13  Serg.  &  B.  165;  which  was  the  case  of  a  known  incum- 
brance, warranted  against,  and  paid  off  by  compulsion,  falls 
short  of  the  principle  in  its  extreme  breadth,  when  asserted  in 
SQch  a  case,  without  reference  to  an  actual  breach  of  the  cove- 
nant;   and  this  qualification    is  actually  consistent  with  the 
position  assumed  by  my  brother  Huston,  in  delivering  the 
opinion  of  the  court  in  Christy  v.  Reynolds.    But  I  am  unable 
to  concur  in  a  dictum  in  that  case,  that  the  English  law  of  vend- 
ors is  inapplicable  to  this  country.     How  different  soever  may 
be  the  English  system  of  conveyancing  as  regards  form,  the 
principles  of  the  contract  of  sale  are  the  same  everywhere,  as 
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regards  the  justice  and  merits  of  the  transaction;  to  give  effect 
to  which,  the  conveyance  is  but  an  instrument,  and  its  form  a 
subordinate  consideration.  The  result  of  our  own  cases,  then, 
seems  to  be  this.  Where  there  was  a  known  defect,  but  no 
covenant  or  fraud,  the  vendee  can  avail  himself  of  nothing,  be- 
ing presumed  to  have  been  compensated  for  the  risk  in  the  col- 
lateral advantages  of  the  bargain.  But  where  there  is  in  fact  a 
covenant  against  a  known  defect,  he  shall  not  detain  the  pur- 
chase money,  unless  the  covenant  has  been  broken;  in  other 
words,  he  shall  be  bound  to  perform  his  engagement,  wherever 
his  knowledge  and  the  state  of  the  facts  continue  to  be  the 
same  they  were  at  the  time  of  the  conveyance. 

What  remains,  then,  is  to  apply  this  principle  to  the  case  be- 
fore us.  A  recital  in  the  patent  gave  notice  that  the  ownership 
of  the  land  was  in  the  wife  of  the  patentee,  who,  after  her  death, 
conveyed  it  to  two  of  his  daughters  and  their  husband,  who  in 
turn  conveyed  to  Lighty,  the  indorser  of  the  plaintiff,  giving 
him  the  bond  of  the  patentee  as  a  security  for  the  title;  and  this 
bond  was  handed  over  to  Barnitz  and  Shorb  when  Lighty  con- 
veyed to  them.  It  is  impossible  after  that  to  doubt  of  their 
having  had  not  merely  constructive  but^actual  notice  of  the  de- 
fect in  the  title,  and  of  there  having  been  a  mutual  understand- 
ing that  the  purchase  money  should  not  be  detained  as  a  se- 
curity for  it.  The  mercantile  character,  too,  of  the  security 
given  for  the  purchase  money — a  draft  of  one  of  the  partner  ven- 
dees on  the  firm,  at  twenty-two  days — sufficiently  attests  that 
nothing  but  punctual  and  prompt  payment  was  considered  to 
stand  with  the  contract.  The  vendees  have  not  been  evicted, 
nor  has  the  vendor  broken  his  warranty;  and  yet,  without  any 
intermediate  change  of  circumstances  for  a  pretext,  the  vendees 
refuse  to  pay  at  the  time  stipulated  for  it,  with  full  knowledge 
of  the  facts,  or  even  to  restore  the  vendor  to  his  possession;  so 
that,  unless  he  happens  to  be  in  a  condition  to  do  more  than  he 
covenanted  to  do,  by  purchasing  the  adverse  claim  and  presently 
making  an  indefeasible  title,  he  is  to  lose  his  land  and  the  price 
of  it,  while  the  vendees  are  cutting  off  the  timber  for  their  iron 
works  without  having  paid  or  intending  to  pay  any  one  a  shil- 
ling. Such  a  purchase  might  readily  be  mistaken  for  a  trick 
to  get  into  possession.  Under  the  circumstances  here,  every 
principle  of  law  and  justice  entitled  the  plaintiff  to  a  verdict. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Ths  Maxim,  Cavbat  Emptor,  will  not  be  applied  to  protect  a  fnndalanl 
gnator:  Pringle  v.  Samuel,  13  Am.  Dea  214. 
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Defect  nr  Title  will  not  enable  a  purchaser  in  possesalon  under  a  deed 
with  warranty  to  resist  in  equity  the  payment  of  the  purchase  money:  AhhoU 
▼.  AUen,  7  Am.  Bee.  554.  Nor  where  nothing  but  prompt  payment  would 
atand  with  the  contemporaneous  understanding  of  the  parties,  is  the  purchase 
money  to  be  detained  for  defects  in  the  title  subsequently  discovered:  Roland 
▼.  Tiernan^  8  W.  &  S.  196;  Ludwick  v.  Huntzinger,  6  Id.  67;  an  inten- 
tion which  is  to  be  ascertained  from  the  nature  of  the  transaction  and  the 
efaaracter  of  the  security:  Stroop  v.  Hansom,  10  Watts,  298. 

Relief  in  Equitt  against  Payment  of  Purchase  Monet  for  defect  in 
title  to  realty.     Kote  to  AbhoU  v.  AIUtIj  7  Am.  Dec  558 

The  Vendee  can  Avail  Himself  of  known  Defects  in  the  title,  only  by 
force  of  a  covenant  or  on  the  ground  of  fraudulent  misrepresentation:  KransB 
▼.  Beigel,  2  Whart  387>  relying  on  the  principal  case;  so,  also,  Rosg*  Appeal, 
0  Pa.  St.  496;  and  Bradford  v.  PoUs,  Id.  37,  saying  that  the  vendee  can  not 
detun  the  purchase  money  on  the  ground  of  a  defect  in  title  known  when  ha 
purchased,  where  his  possession  has  not  been  disturbed :  Wolbert  v.  Lueas^ 
10  Id.  74. 

Judge  Rogers  says,  in  SmiUh  v.  SlUyman,  3  Whart.  599,  that  the  rule  that 
*'in  a  contract  for  the  sale  of  lands,  a  failure  of  consideration  in  an  action  for 
the  recovery  of  the  purchase  money  is  a  good  defense,  in  whole  or  in  part, 
whether  there  be  a  general  or  a  special  warranty,"  is  clearly,  in  Lighly  v. 
Shorb,  to  be  supported  only  by  a  long  and  uninterrupted  use,  and  not  founded 
on  authority. 

Followed  in  Betddman  Vi  FouUe^  5  Watts,  309,  and  in  Rearid^s  Ex'ra  v. 
Rtarkk,  15  Pa.  8t.  72,  on  the  point  that  the  deed  is  "the  final  acoomplish* 
msnt  and  oonsiunmation  of  all  previous  stipulations. " 


Johnson  v.  Smith. 

[8  Fsraosx  MXD  Watts,  496.] 
ufon  a  Leabb  for  a  year  or  a  term  of  years,  which  is  the 
same  things  is  incident  to  and  accompanies  the  reversion  unless  separated 
by  an  express  reservation. 
Where  Rent  is  Patable  out  of  the  Gbain  Raised,  if  the  landlord  sells  the 
land,  the  vendee  becomes  entitled  to  that  proportion,  of  the  gain  grouping 
at  the  time  of  the  conveyance  which  the  landlord  would  have  been  enti« 
Ued  to  had  he  not  conveyed. 

Troteb  for  a  quantity  of  grain.  Glaik,  the  owner  of  a  tract 
of  land,  leased  it  to  Smith,  who  was  to  pay,  as  rent,  a  certain 
share  of  the  grain  raised  by  him  on  the  farm.  In  March,  1828, 
Clark  sold  the  land  to  Johnson  while  Smith  was  in  possession 
ts  tenant;  but  in  April,  Smith  surrendered  the  possession  to 
tfOhnson.  Smith  harvested  the  grain,  placing  the  landlord's 
share  into  a  spring-house  on  the  farm,  and  Johnson,  conceiving 
himself  entitled  to  it,  appropriated  it,  and  refused  to  deliver  it 
to  Smith,  who  demanded  it  on  behalf  of  Clark,  and  then  brought 
this  action  for  his  benefit.  Verdict  for  the  plaintiff.  Writ  of 
ttror  was  then  taken  for  misdirection  of  the  jury. 
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Chier.  tor  the  plaintiff  in  eiror. 
Frickf  contra. 

By  Court,  Esnhedt,  3.    The  charge  of  the  oourl  was  cer« 

tainl  J  wrong.  For  no  principle  is  better  settled  in  the  law 
thau  that  rent  reserved  upon  a  lease  for  a  year,  or  a  term  of 
years,  which  is  the  same  thing,  is  incident  to  and  accompanies 
the  reversion,  unless  separated  by  an  express  reservation. 
Upon  the  death  of  the  lessor,  the  reversion  descends  to  his 
heirs,  and  they  are  entitled  to  demand  and  receive  the  renta 
which  shall  become  payable  afterwards:  Co.  Lit.  47,  a,  143,  a; 
8  Bac.  Abr.  62,  63.  Fealty  is  said  to  be  inseparable  from  the 
reversion;  but  rent  may  be  excepted,  because,  as  Lord  Coke 
says,  ''although  it  be  incident  to  the  reversion,  yet  it  is  not 
inseparably  incident:"  Co.  Lit.  143,  a.  Neither  is  it  necessary, 
in  order  to  make  rent  incident  to  the  reversion,  and  transmissi- 
ble with  it  to  the  heir,  or  to  an  assignee  of  the  reversion,  thai 
it  should  be  payable  in  money;  for  says  Sir  Edward  Coke,  "  it 
may  as  well  be  in  the  delivery  of  hens,  capons,  roses,  spurres, 
bowes,  shafts,  horses,  hawkes,  pepper,  comine,  wheat,  or  other 
profit  that  lieth  in  render,  ofiSce«  attendance,  and  such  like,  or 
in  payment  of  money:"  Co.  Lit.  142;  Fiy  v.  Jones,  2  Bawle,  11. 
It  has,  however,  been  contended  here  by  the  counsel  for  the 
defendant  in  error  that  under  the  terms  and  conditions  upon 
which  be  held  the  farm  of  Clark,  that  the  land  belonged  to 
Clark  nt  the  time  the  grain  was  sown;  and  that  as  soon  as  the 
seed  was  committed  to  the  ground,  it  became  the  property  of 
Clark,  and  must  be  considered  his  grain  growing  upon  the  land 
at  the  time  he  sold  it  to  Johnson;  and  that  according  to  the 
decision  of  this  court,  in  the  same  cause  in  a  former  writ  of 
error,  Penn.  471,  there  being  no  express  grant  of  the  grain 
growing  upon  the  land  contained  in  the  deed  of  conveyance 
from  Clark  to  Johnson,  it  must  be  considered  as  reserved  by 
Clark;  and  that  Johnson  acquired  no  right  to  it.  The  premises 
from  which  this  conclusion  is  drawn,  can  not  be  sustained. 
Although  Clark  continued  to  be  the  owner  of  the  land  in  fee 
after  Smith  took  the  possession  of  it  under  the  assignment 
made  with  him  for  that  purpose;  yet  by  the  terms  of  that  agree- 
ment he  parted  with  his  right  to  the  possession  of  it  as  the 
possession  itself.  He  parted  with  his  right,  and  all  claim  to 
the  products  of  the  land  while  growing  upon  it  during  the  con- 
tinuance of  Smith's  interest  in  the  possession  and  use  of  the 
aame  under  his  contract  with  Clark,  as  completely  as  if  he  had 
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lei  the  farm  to  Smith  for  a  money  rent.  Olark,  therefo.e,  bad 
DO  right  whatever  to  an  interest  in  the  grain  sown  by  Smith, 
and  growing  upon  the  land  at  the  time  he  sold  and  Conveyed  it 
to  Johnson.  Upon  this  principle  it  was  very  justly  and  cor- 
rectly held  by  the  supreme  coyrt  of  New  York,  in  Stewart  v. 
Doughly^  9  Johns.  108,  that  the  purchaser  at  a  sheriff's  sale  of 
a  crop  of  grain  growing  upon  the  land  which  the  defendant  ia  the 
exeeatioQ,  as  whose  property  it  was  taken  and  sold,  held  at  the 
time  of  sowing  the  crop  under  a  lease  for  years,  upon  which  he 
was  to  pay  one  half  of  all  the  grain  raised  by  him  on  the  farm 
in  each  year  as  his  rent,  delivered  in  the  bushel,  and  which 
lease  had  been  terminated  by  the  lease  before  the  grain  had 
ripened  and  was  cut,  was  entitled  to  the  whole  of  the  crop;  and 
thai  the  landlord  had  no  interest  in  it  until  it  was  separated 
from  the  ground,  and  his  proportion  of  it  delivered  to  him  in 
conformity  to  the  terms  of  the  lease.  And  it  was  also  held  in 
this  case  that  the  purchaser  of  the  crop  at  the  sheriff's  sale 
might  maintain  trespass  qiuire  clausum  /regit  against  the  land* 
lord  himself  who  had  expelled  the  plaintiff  from  the  ground 
upon  which  the  crop  grew  at  the  time  he  was  cutting  it. 

The  court  below  seemed  to  have  misapprehended  the  point 
or  question  upon  which  the  opinion  of  this  court  was  pronounced 
upon  a  former  writ  of  error:  1  Penn.  471,  and  not  altogether 
without  some  reason;  for  in  the  report  of  the  cause,  the  case  aa 
theie  stated  presents  the  same  question  which  is  now  raised; 
but  the  opinion  of  the  court  presents  an  entirely  different  one; 
that  is,  whether  a  sale,  conveyance,  and  deliveiy  of  the  posses* 
sion  of  land  passed  with  it  a  right  also  to  the  crop  of  grain 
growing  on  the  land  at  the  time  of  the  grant  or  conveyance, 
which  belonged  to  the  grantor?  This  was  the  question  which 
was  then  resolved  by  this  court,  and  not  that  of  whether  a  grant 
3f  the  reversion  carried  with  it  a  right  to  demand  and  receive 
(he  future  accruing  rents. 
Judgment  reversed,  and  a  venire  de  novo  awarded. 

Gaownro  Chops,  on  EzxounoN  Salb  or  thb  Land,  Pasb  to  thb  Po»* 
0BA8BB. — CVeiot  V.  Pendlekm,  19  Am.  Deo.  750  and  note,  752. 

Gbowiho  Cbofs  Pass  bt  a  Convetakojb  or  the  Land.— See  note  to 
SmUh  V.  JokntUm,  21  Id.  407. 

Gbowino  Cbops  can  not  bx  in  Possession  of  one  penon  and  the  Umda 
b  the  poaeeanon  of  another. — Fogter  v.  Fletcher,  18  Id.  208. 

Cbofr  Raised  on  Land  Held  bt  Txnantsi  bt  Entibett  are  held  by  en** 
tirety.—Note  to  Den  v.  Hardenbergh^  18  Id.  383. 

The  Cbofs  Qrowino  on  Land  irox  which  One  has  been  Disseises 
iie  not  Yeooverable  in  replevin.    The  dineiBee  may  bimg  ejectment  and  re* 
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cover  damaget  for  the  mesne  profits:  De  Mott  ▼.  Hagerman  and  note,  18  Id. 
443. 

Whxbx  Land  is  Let  on  Shares  the  parties  are  tenants  in  oommon  of 
the  crop:  De  Mott  v.  Hagerman  and  note,  9upra. 

Gbowino  Crops  mat  bb  Sold  under  Exboution,  the  title  vesting  in  the 
purchaser,  who  may  gather  them  whenYipe:  Coombs  v.  Jordan^  22  Id.  296. 

Followed  in  Bar^  qf  Penwtyhania  v.  Wiae^  3  Watts,  407,  as  authority  that 
the  sale  of  the  reversion  by  tiie  reversioner  carries  with  it  the  right  to  the 
vendee  to  receive  the  rent  for  the  year  which  had  nearly  ran  at  the  time  of 
the  sale 


Featheb  v.  Stbohoeoeeb. 

[8  PnraosB  axd  Wazts,  605.] 

BvsBT  Partition  as  well  as  Evert  BIxchanos  implies  not  only  • 

ranty  at  the  election  of  the  party,  but  a  condition  entire,  the  breach  of 
which  gives  an  entry  into  the  whole;  with  this  difference,  however,  tiint 
a  voucher  to  warranty  of  the  part  evicted,  affirms  the  partitioin  by  the 
acceptance  of  a  compensation,  while  an  entiy  for  the  condition  broken 
defeats  it. 

Iir  ELnccTMENT  to  Avoid  a  Partition,  a  defendant  who  is  at  the  same  time 
heir  of  one  of  the  original  tenants  in  common,  and  widow  of  the  son  of 
another  co-tenant,  under  whom  the  son  entered,  is  not  precladed  firom 
defending  because  of  her  character  of  tenant. 

The  Orphans*  Coxtrt  has  not  Jurisdiction  to  Decree  a  Partitioh 
between  the  children  and  their  father's  co-tenant,  and  then  between  tiie 
children  themselves. 

Ejeotment  by  William  Feather  and  Peter  Strohoecker  against 
Leah  Stroboecker.  Grant  died  seised  of  a  tract  of  land  which 
was  bequeathed  to  John  Garber  and  John  Stroboecker.  John 
Garber  dying  intestate,  one  of  his  two  sons  petitioned  the 
orphans'  court  for  a  partition,  and  the  court  first  made  a  parti- 
tion between  Stroboecker  and  Garber,  and  then  partitioned  the 
Garber  lot  among  his  heirs.  The  latter  sold  part  of  the  land 
allotted  to  them  to  different  individuals.  Leah  Strohoecker, 
the  defendant,  was  Garber's  daughter,  and  she  and  her  hus- 
band came  into  possession,  for  which  the  ejectment  was  brought 
during  the  life-time  of  his  fatber.  Some  of  the  partitioned 
lands  were  recovered  in  ejectment  by  a  third  person.  The 
questions  arising  were,  if  the  partition  was  not  void  ab  initio, 
was  it  not  avoided  by  the  subsequent  eviction,  and  was  the 
relation  of  tenant,  which  Leah  held  to  the  plaintiffs,  such  as  to 
preclude  her  from  her  defense  on  the  merits  ? 

The  defendant  ezeepted  to  the  instructions  given  to  the  jury. 

Oreenough,  for  the  plaintiffs  in  error. 
Laahella,  contra. 
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Bj  Cowct,  Gibson,  C.  J.  This  action  is  brought  to  dispossess 
the  defendant  of  land,  which  she  claims  to  hold  in  common 
with  the  plaintiffs.  A  larger  tract,  of  which  the  land  in  dispute 
is  part,  was  held  by  John  Garber,  her  father,  in  common  with 
John  Stroboecker,  the  plaintiff's  grantor.  Garber  died  intes- 
tate, and  in  pursuance  of  a  petition  by  one  of  his  sons,  the  or- 
phans' coart  awarded  a  writ  of  partition  and  yaluation  of  his 
estate,  without  requiring  it,  as  ought  to  have  been  done,  first  to 
be  separated  from  the  estate  of  Stroehecker  by  act  of  the  par- 
ties or  an  action  at  the  common  law.  The  inquest  made  parti- 
tion between  Strohoecker  and  the  heirs  of  Garber,  in  the  first 
place,  by  assigning  the  lower  part  of  the  tract  to  the  former, 
and  then  executed  the  writ  on  the  residue  as  the  seyeral  estate 
of  the  intestate. 

That  the  orphans'  court  should  have  sanctioned  the  act  of  the 
sheriff  and  inquest  in  making  a  preliminary  partition,  as  the 
foundation  of  what  was  to  follow,  is  not  a  little  surprising.    It 
is  not  easy  to  imagine  how  any  one  but  the  heir  or  representa- 
tive of  an  intestate  could  be  made  a  party  to  a  partition  in  the 
orphans'  court.    In  the  case  of  a  tenancy  in  common  by  pur- 
chase, the  judgment  that  partition  be  made,  the  application 
within  a  year  to  open  it  or  make  a  new  partition,  the  mode  of 
producing  equality  of  partition  or  of  vesting  the  title,  the  ap- 
pointment of  guardians  ad  liiem,  in  short,  all  the  parts  of  the 
process,  are  peculiar  to  the  courts  of  common  law,  and  confided 
exclusively  to  the  supreme  court  and  the  common  pleas;  from 
the  benefit  of  which,  to  say  nothing  of  the  constitutional  right 
of  a  trial  by  juiy,  the  party  ought  not  to  be  deprived  by  any- 
thing less  than  an  express  statute.     On  the  other  hand,  the  pro- 
ceeding in  the  orphans'  court  without  provision  for  personal 
service  or  publication  of  notice  to  the  surviving  tenant,   or 
for  determining  whether  he  held  in  common  with  the  intestate, 
or  for  charging  a  sum  on  either  purparty  for  owelty  of  partition, 
or  in  case  the  land  can  not  be  divided,  for  deciding  between  the 
surviving  tenant  and  the  representatives  of  the  dead  one,  which 
side  shall  take  the  whole,  and  many  other  matters  which,  though 
perfectly  manageable  in  the  courts  of  common  law,  involve  inter- 
ests and  estates  too  multiform  and  complicated  to  be  embraced 
by  the  proceeding  in  the  orphans'  court,  which  is  adapted  ex* 
clusively  to  the  case  of  a  tenancy  in  common  by  descent. 
The  partition  between  Strohoecker  and  the  heirs  of  Garber, 
therefore,  seems  to  have  been  originally  void  for  want  of  juris- 
diction; but  taking  for  granted  that  the  parties  confirmed  it,  of 
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rather  made  a  valid  partition  in  accordance  with  it,  by  taking 
poBsession  and  exercising  actis  of  excluBive  ownership,  on  tbe 
principle  of  Ebert  v.  Wood,  1  Binn.  216,  a  question  arises  whether 
it  was  not  avoided  by  the  subsequent  eviction  of  a  part  of  one 
of  the  purparties. 

This  question  is  of  easy  solution.     Every  partition,  as  well  as 
every  exchange,  implies  not  only  a  warrant  at  the  election  of 
the  party,  but  a  condition  entire,  the  breach  of  which   gives 
an  entry  into  the  whole;  with  this  differcDce,  however,  that  a 
voucher  to  warranty  of  the  part  evicted  affirms  the  partition  bj 
the  acceptance  of  a  compensation,  while  an  entry  for  the  con- 
dition broken  defeats  it.     If,  then,  the  whole  or  any  less  estate 
of  freehold  be  evicted,  in  all  or  any  part  of  a  particular  prop- 
erty, the  partition  may  be  avoided  in  the  whole,  whether  it  be 
of  a  mauor  that  was  entire,  or  of  parcels  that  were  several. 
As  if  A.,  being  seised  in  fee  of  one  acre  in  possession,  and  of 
another  expectant  on  an  estate  for  life,  disseise  the  tenant  for 
life,  and  die,  a  partition  of  these  two  acres  between  his  two 
daughters  will  be  avoided  by  the  entry  of  the  disseisee:  Yin. 
Par.,  2  pi.  5,  6;  and  the  same  law  is  laid  down,  1  Inst.  174.     So 
it  is  said  that  one  parcener  can  not  enter  into  her  part  again 
without  tbe  consent  of  the  other,  yet  if  a  stranger  enter  into 
her  purparty  by  an  older  title-,  she  may  enter  with  the  other  and 
compel  her  to  make  a  new  partition :  Bro.  Par. ,  pi.  84.     Again, 
after  eviction  of  an  estate  of  freehold  from  a  parcener  who  has 
a  bad  title  as  to  the  whole  or  a  part,  she  may  enter  and  avoid 
the  partition  as  to  the  whole  or  a  part:  Co.  Lit.  208;  and  the 
same  law  was  held  in  Bustard^ s  case^  4  Bep.  121,  b,  on  the 
authority  of  15  E.  4,  3,  and  42  Ass.  22;  and  the  principle  of 
the  Earl  of  Pembroke's  case  was  affirmed,  while  the  opinion  of 
Cavendish,  that  partition  shall  remain,  though  an  estate  for  life 
or  in  tail  were  evicted,  was  denied.     Such,  then,  being  the  rule, 
and  the  party  entitled  to  enter  being  already  in  possession,  an 
entry  to  give  her  the  benefit  of  the  condition  was  unnecessary; 
as  was  held  in  HamUion  v.  Elliott,  5  Serg.  &  B.  875,  where  the 
doctrine  on  the  subject  was  particularly  examined.     By  the 
eviction  of  part  of  the  purparty  allotted  to  Garber's  heirs,  there- 
fore, the  parties  were  remitted  to  their  original  rights;  and  these 
were  not  varied  by  their  action  on  the  covenant  of  Grant,  from 
whom  the  original  tenants  derived  the  estate;  inasmuch  as  re- 
course to  that  was  entirely  consistent  with  the  original  tenancy. 

In  respect  to  another  point  in  the  cause,  the  court  charged 
that  if  the  defendant's  husband  came  into  possession  under  his 
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fathei'  (one  of  the  original  tenants  in  common),  she  would  be 
bound  to  deliver  the  possession  to  the  plaintiffs,  who  are  gran- 
tees of  the  father's  reversion.  But  she,  also,  was  a  child  of  one 
of  the  original  co-tenants,  and  in  the  absence  of  other  proof, 
there  is  a  presumption  that  she  and  her  husband  came  in  under 
both.  On  the  death  of  her  father,  then,  to  what  did  she  suc- 
ceed f  Not  only  to  a  portion  of  his  estate,  but  to  his  character 
of  landlord,  in  which,  as  she  could  not  surrender  the  possession 
to  herself,  she  was  entitled  to  retain  it  as  an  accessory  of  her 
newly  acquired  ownership,  at  least  so  far  as  was  consistent  with 
the  nature  of  her  estate,  and  the  concomitant  rights  of  her  co- 
tenants.  The  parties,  then,  stand  in  point  of  right  as  if  no 
partition  bad  been  made,  or  under  tenancy  created,  each  being 
entitled  to  possession  in  common  with  the  rest,  according  to 
the  quantum  of  his  estate. 
Judgment  reversed,  and  a  venire  de  novo  awarded. 


Pabol  Pabtition  Followsd  bt  Possession  Accobdino  thbbieto  is  Vaud 
Jbdbioii  V.  Harder,  4  Am.  Deo.  262  and  note;  HaughaJbaugh  v.  Honaldf  6  Id 
548;  Jaekton  v.  Vo«burgh^  6  Id.  276;  CompUm  v.  Matli^ewa,  22  Id.  167  and 
note. 

Pabtitioh  mat  bb  Madb  on  a  Map. — Actual  separation  of  parts  is  not 
Moenaiy:  CompUm  v.  MaihetM,  Id. 

Qbfhaks*  Coubt  has  not  Authobity  to  Dbcbkb  a  Pabtition  between 
the  children  and  their  father's  co-tenant,  and  between  the  children  them- 
selves:  Brown  v.  Adams,  2  Whart  191;  JRomig^a  Appeal,  8  Watts,  415;  Me- 
hqfy  y.  Dobba,  9  Id.  376;  In  re  HJeWs  EOaie,  6  Pa.  St.  459,  in  each  of  which 
the  principal  is  referred  to.  Further  citations  of  Feaiher  ▼.  Stroliotcker,  will 
be  found  in  Coleinan  v.  Coleman,  19  Id.  110;  and  in  SeaUm  v.  Barry,  4  W.  & 
8.  185,  in  regard  to  the  waixanty  by  which  parties  to  a  partition  are  bound. 


Case  of  Milleb's  Estate. 

[8  Rawub,  813.] 

Tbb  EzBCimoN  or  a  SrsciALTT  is  SumciENTLT  Pboved  by  the  testimony 
of  the  subscribing  witnesses,  that  they  recognize  their  signatures  and  re- 
member the  transaction,  though  they  have  forgotten  the  fact  of  formal 
delivery. 

Whsbb  thb  Subscbibing  Witnbsses  do  not  remember,  the  testimony  of  a 
person  present  will  be  received  to  prove  the  execution  of  a  specialty. 

Ah  Aoquirxd  Chabacteb  Depending  on  Actual  Residence,  and  not  on 
the  existence  of  commercial  relations,  is  abandoned  for  every  purpose  of 
legal  effect  the  instant  a  step  is  taken  to  abandon  the  country. 

On  a  Dxckdbnt's  Death  Assets  abb  to  be  Collected  by  the  authority 
and  administered  according  to  the  law  of  the  country  where  they  happeq 
to  be  at  the  time  of  the  decease. 
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A  FoBjaov  Cbeditob  or  an  Estate  miut  sabmit  to  the  law  of  the  f  ormev 
in  the  adnunistratioii  of  the  estate.  Whether  the  rule  applies  to  f<M«ign- 
era  from  whose  ooontry  assets  have  been  irregalarly  abducted,  qucere^ 

Appeal  from  a  decree  of  probate.     William  G.  Miller  died  at 
AlvaradOy  Mexico,  after  a  residence  there  of  fonr  or  five  jnontlis. 
Clement  S.  Miller,  his  brother,  of  Philadelphia,  took  oat  let- 
ters of  administration  on  the  estate,  which  consisted  of  funds 
transmitted  to  him  by  the  surviving  partners  in  Alvarado.    Sim- 
ple contract  creditors  residing  in  foreign  countries  preferred 
claims  to  amount  almost  equal  to  these  assets;  and  the  assignees 
of  Abraham  Piesch  presented  a  claim  as  specialty  creditors  on  a 
specialty  executed  by  Miller,  as  follows:    Miller  gave  a  sealed 
acknowledgment  of  his  debt,  which  sealing  was  not  stated  in 
the  body  of  the  instrument,  the  party  declaring  himself  only  to 
have  '*  set  his  hand/'    The  subscribing  witnesses  swore  to  their 
own  signatures,  but  could  not  remember  any  signing,  sealing, 
or  delivery  by  Miller.     One  of  Miller's  assignees  having  released 
his  commissions,  deposed  that  he  himself  had  affixed  the  seal  by 
agreement  with  Miller,  and  that  he  afterwards  acknowledged 
the  instrument  in  the  presence  of  the  subscribiug  witnesses. 
The  instrument  was  pronounced  a  specialty  by  the  court,  and 
it  being  for  amount  greater  than  the  whole  estate,  the  assets 
were  ordered  to  be  paid  to  the  assignees  of  Piesch.     Whence 
the  simple  creditors  appealed. 

Laussai  and  G,  J.  IngeraoU,  for  the  appellants.  The  sub- 
scribing witness  alone  ought  to  have  been  permitted  to  testify 
to  the  execution  of  the  specialty:  U.  S.  Bank  v.  Dandridge,  12 
Wheat.  91;  Sigfried  v.  Lmiw,  6  Serg.  &  R.  311  [9  Am.  Dec. 
427];  Sted  v.  TuUle,  16  Id.  210;  Cawden  v.  Reynolds,  12  Id.  283; 
Lesher's  Lessee  v.  Levan,  2  Dall.  96.  The  circumstance  of  for- 
getfulness  in  the  subscribing  witness  is  no  reason  for  introduc- 
ing other  testimony:  Applelon  v.  Beard,  18  Serg.  &  L.  219; 
FiU  V.  Griffith,  17  Id.  56;  Taylor  v.  Meeldy,  4  Teates,  79.  The 
funds  in  this  case  were  wrongfully  removed  from  Alvarado,  and 
ought  to  be  distributed  according  to  equity,  there  being  no 
law  providing  for  preferences  in  such  funds:  Harvey  v.  Richard, 
1  Mason,  408;  Milne  v.  Moreton,  6  Binn.  353  [6  Am.  Dec.  466 J; 
Topham  v.  Chapman,  1  Const.  Bep.  (S.  C.)  292  [12  Am.  Deo. 
627];  Holmes  v.  Remsen,  20  Johns.  265  [11  Am.  Dec.  269]; 
Dawes  v.  Head,  3  Pick.  128. 

Miller,  contra.  The  subscribing  witnesses  have  proved 
enough  to  sustain  the  instrument  as  a  specialty:  PigoU  v.  Sotto- 
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way,  1  Binn.  436;  Long  t.  Ramsay,  1  Serg.  &  B.  72.  If  tbey 
had  not,  the  testimony  of  the  assignee  was  competent:  Taylor 
T.  Meekly^  4  Yeates,  79;  Loioe  v.  Jolife,  1  Bl.  365;  Ley  t.  ^a/« 
fard,  8  Esp.  173,  note;  OreUier  v.  Neal,  Peak.  N.  P.  198.  Upon 
the  qaestion  of  domicile,  counsel  cited:  2  Kent  Com.  348; 
Outer  T.  (yDaniel,  1  Binn.  352,  note;  Bruce  v.  Bruce,  2  Bos.  & 
Pul.  229, note;  SomervUle  v.  SomerviUe,  5  Ves.  jun.  787;  Denisart, 
tit  Domicile,  1,  7,  18,  19;  2  Domat,  p.  486,  b.  1,  tit.  16,  sec. 
3,  pL  6;  Pothier,  Costumes  d'Orleans,  c.  1,  n.  8,  9;  VoiBt, 
Pandect,  lib.  5,  tit.  1,  92,  97;  Monroe  v.  Douglass,  6  Madd.  Ch. 
879.  The  business  of  administration  is  to  pay  debts  as  well  as 
collect  assets:  Selectmen  of  Boston  v.  BoyUton,  4  Mass.  318,  324. 
These  payments  should  be  according  to  the  law  of  the  forum: 
Bichards  r.  Dutch,  8  Mass.  506;  Dawes  v.  Boylston,  9  Id.  337  [6 
Am.  Dec.  72];  Stephens  v.  Oaylord,  11  Id.  255;  Dawes  v.  Head, 
8  Pick.  128;  Harrison  v.  Sierry,  5  Cranch,  299;  SmUh  v.  Unum 
Bank,  5  Pet.  516;  Desesbats  v.  Berquier,  1  Binn.  344  [2  Am. 
Dec.  448]. 

By  Court,  Gibson,  C.  J.  The  execution  of  the  disputed  spe- 
cialty is  established  by  plenary  proof.  Did  it  stand  on  the  tes- 
timony of  but  the  subscribing  witnesses,  it  would  still  be  su£El- 
ciently  made  out.  Both  recognize  their  signatures,  and  both 
remember  the  transaction,  but  neither  remembers  the  fact  of  a 
formal  delivery.  Nothing  is  clearer,  however,  than  that  a  for- 
mal deliveiy  is  not  indispensable.  The  leaving  of  a  deed  on 
the  table  for  the  grantee  to  take  it  away,  has  been  held  suffi- 
cient. Here  the  instrument  is  proved,  by  one  of  the  subscribing 
witnesses,  to  have  been  laid  on  the  counter,  which,  in  connection 
with  the  fact  that  it  is  produced  by  the  party  who  claims  under 
it,  is  enough  in  all  reason  to  warrant  a  presumption  of  its  deliv- 
ery, and  this  on  the  ground  of  all  presumptions — the  usual 
course  of  such  transactions.  In  a  vast  majority  of  cases,  the 
deed  is  merely  left  for  the  grantee  to  take  it  away,  and  where  it 
is  produced  by  him,  the  law,  in  the  absence  of  proof  to  the 
contrary,  infers  a  delivery,  for  the  reason  that,  in  the  absence  of 
countervailing  proof,  it  2)resumes  against  fraud  and  in  favor  of 
innocence.  So  strong  is  this  presumption  that  in  the  case  of  a 
second  marriage  within  a  year  after  the  husband  had  left  the 
country,  it  has  been  allowed  to  prevail  over  the  usual  presump- 
tion of  continuauce  in  life:  Stark.  Ev.,  pt.  4,  p.  1248.  It  is 
therefore  natural  and  reasonable  to  presume  that  the  grantee 
producing,  as  he  does,  an  instrument  which  is  proved  to  have 
been  signed,  sealed,  and  left  on  the  counter,  with  no  view,  that 
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appears,  to  a  postponement  of  the  delivery,  obtained  the  pocH 
session  of  it  with  the  assent  of  the  grantor  rather  than  Borrep- 
titiouslj.    It  is  by  force  of  the  same  presumption  that  proof  of 
the  handwriting  of  subscribing  witnesses,  who  are  dead  or  can 
not  be  had,  is  prima  facie  evidence  of  execution.    And  such 
presumption  accords  not  only  with  the  current  of  such  transac- 
tions, but  with  the  recollection,  as  far  as  it  goes,  of  the  sub- 
scribing witnesses  here,  both  of  whom  say,  in  effect,  that  unless 
the  deed  had  been  delivered  they  would  not  have  subscribed 
it  as  witnesses  of  the  fact.     Of  what  effect  then  is  it  that  the 
parties  have  omitted  the  usual  recital  of  having  afiBzed  the  sealt 
That  recital  is  by  no  means  essential  to  the  validity  of  a  deed, 
nor  does  it  bear  even  remotely  on  the  disputed  fact  of  delivery; 
and  as  evidence  of  intention  it  is  certainly  less  operative  than 
the  customary  memorandum  of  the  execution  subscribed  by  the 
witnesses,  to  which  any  recital  or  declaration  of  the  parties 
themselves  is  inferior,  just  as  proof  of  their  handwriting  is  in- 
ferior.  But  in  addition  to  the  testimony  of  the  subscriUng  wit- 
nesses we  have  that  of  one  of  the  assignees,  having  released 
any  beneficial  interest  which  he  might  be  supposed  to  have  in 
the  trust,  who  proves  the  admission  of  the  assignor,  at  the  time 
of  sealing,  that  the  instrument  was  then  his  deed,  of  which  de- 
livery was  certainly  a  constituent  part.     The  objection  to  the 
competency  of  this  witness,  on  the  alleged  ground  that  none 
but  a  subscribing  witness,  where  there  is  one,  can  be  heard,  is 
destitute  of  the  shadow  of  an  argument.    The  testimony  of  the 
subscribing  witness,  where  it  is  attainable,  must  be  had  in  the 
first  instance,  as  it  has  been  here;  but  the  law  is  not  so  unrea- 
sonable as  to  declare  that  the  grantee  must  lose  his  right  wher- 
ever they  have  lost  their  memory.    The  title  to  priority  in  the 
case  before  us,  then,  depends  not  on  the  proof  of  the  instru- 
ment, but  on  the  solution  of  a  question,  whether  administration 
is  to  be  made  according  to  the  law  of  the  domicile,  or  of  the 
sUtis  rei,  at  the  time  of  the  intestate's  death,  and  that  involves 
a  preliminary  inquiry  as  to  the  true  place  of  his  domicile. 

The  facts  are,  that  being  a  native  of  Philadelphia,  and 
been  absent  from  the  United  States  for  seventeen  years,  he 
turned  on  the  business  of  a  commercial  house  at  Buenos  Ayres 
and  Montevideo,  of  which  he  was  a  partner,  but  vnth  no  pur- 
pose of  resuming  his  foreign  residence.  He  resided  vrith  his 
father's  family  here  for  two  years,  during  which  his  connection 
with  the  house  in  South  America  was  dissolved  by  efflux  of 
time,  and  a  partnership  formed  between  him  and  other  persona 
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for  the  establiBhment  of  a  house  at  Alvarado,  iu  Mexico.     In 
eonsequence  of  the  apprebended  insalubrity  of  the  climate,  he 
maDifestedy  in  the  course  of  the  negotiation  that  led  to  this  ar- 
rangement, ail  insuperable  aversion  to  being  bound  for  more 
than  two  years,  and  the  articles  of  copartnership,  in  which,  it 
is  worthy  of  remark,  he  was  designated  as  being  of  Philadel- 
phia, were  framed  accordingly;  and  though  be  did  not  speak 
particularly  of  returning,  he  expressed  a  determination  not  to 
go  abroad  again  after  that  time.    It  satisfactorily  appears,  there- 
fore, that  whatever  was  the  character  of  his  residence  in  South 
America,  his  domicile  there,  if  he  had  acquired  one,  was  relin- 
quished at  his  return  to  Philadelphia;  and  it  will  not  be  dis- 
puted that  his  domicile  of  origin,  which  was  at  most   but 
suspended,  was  instantly  revived  by  his  resumption  of  the  char- 
acter of  an  American  citizen,  even  before  the  dissolution  of  his 
connection  with  the  foreign  house.     For  an  acquired  charac- 
ter, depending,  as  it  does,  not  on  the  existence  of  commercial 
relations,  but  actual  residence  without  a  present  purpose  of 
terminating  or  abridging  it,  is  abandoned  for  every  purpose  of 
legal  effect  the  instant  a  step  is  taken  to  abandon  the  country. 
It  is  dear,  then,  that  when  the  intestate  returned  to  Philadel- 
phia with  a  view  to  a  residence  of  indefinite  duration,  he  re- 
gained hia  original  domicile,  and  it  is  just  as  clear  he  did  not 
part  with  it  again  by  going  to  Mexico.     That  he  went  there  for 
a  special  and  temporary  purpose,  and  without  a  view  to  make  it 
a  place  of  indefinite  residence,  is  an  indisputable  result  of  the 
evidence.     We  have,  then,  the  case  of  an  administrator,  who 
claims  to  administer,  according  to  the  law  of  the  domicile,  as- 
sets transmitted  to  him  by  a  surviving  partner  of  the  intestate, 
and  among  creditors,  who  were  not  resident,  at  the  time  of  the 
death,  in  the  country  where  the  assets  were. 

The  ground  on  which  the  assets  are  to  be  collected  by  the 
authority  and  administered  according  to  the  law  of  the  country 
b  which  they  happen  to  be  at  the  decedent's  death,  is  the  claim 
which  its  citizens  have  to  the  protection  and  assistance  of  the 
government  in  the  prosecution  of  their  rights.  This  protective 
principle  has  never  been  relaxed  by  the  American  courts,  and 
was  particularly  maintained  by  this  court  in  Molhland  v.  Wire^ 
man^  at  the  last  term  at  Chambersburg.  But  when  the  pur- 
poses of  protection  and  assistance  have  been  answered,  or  there 
are  in  fact  no  resident  creditors  to  be  protected,  it  seems  from 
the  case  of  Dawes  v.  Head,  3  Pick.  128,  that  the  proper  courEO 
is  to  transmit  the  assets  to  the  administrator  at  the  place  of  the 
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domicile  for  further  administration  among  the  other  creditors 
and  those  entitled  to  the  succession.    Perhaps  a  more  regular 
course  than  the  one  pursued  in  the  case  at  bar  would  have  been 
to  obtain  administration  of  the  assets  in  Mexico  for  the  purpose 
of  transmitting  them  to  the  administrator  here.     If,  however, 
there  were  in  fact  no  Mexican  creditors,  as  is  probable  frona  the 
very  nature  of  the  case,  the  joint  debts  being  payable  before  the 
intestate's  interest  could  be  separated  from  the  partnership,  the 
necessity  of  an  ancillary  administration  for  purposes  of  mere 
transmission,  would  not  be  so  imperatiye.  The  question ,  howeTer, 
is  not  whether  the  administrator  shall  be  compelled  to  account  for 
these  assets,  but,'  having  submitted  them  to  the  local  jurisdio- 
tion,  how  he  shall  administer  them.     He  certainly  would  not  be 
bound  to  wait  an  indefinite  time  for  the  Mexican  government  or 
a  Mexican  creditor  to  interpose;  and  it  is  of  decisive  importance 
that  the  person,  who  claims  according  to  the  order  of  payment 
prescribed  by  the  Mexican  law,  is  not  a  Mexican  creditor,  but 
an  inhabitant  of  Canton,  to  whom  the  Mexican  government 
owed  neither  assistance  nor  protection.     Had  he  preferred  his 
claim  to  an  administrator  in  Mexico  he  doubtless  would  have 
been  paid  according  to  the  rule  of  priority  there,  the  order  of 
payment  being  regulated  by  the  law  of  the  forum.     But  the 
authorities  might  have  referred  him  to  the  administrator  here, 
who  is  not  bound  to  give  him  any  advantage  to  which  he  is  not 
entitled  in  common  with  the  domestic  creditors.     Were  a  Mexi- 
can creditor  to  appear,  the  case  would  be  different.     Perhaps 
our  courts  would  direct  a  portion  of  the  assets,  sufficient  for  the 
demand,  to  be  returned  to  the  proper  officer  in  that  coontty. 
Certainly  they  would  not  compel  payment  to  be  made  in  a  way 
to  deprive  him  of  any  advantage  he  could  claim  by  its  laws,  or 
suffer  him  to  be  prejudiced  by  an  irregular  abduction  of  the  as- 
sets from  its  jurisdiction.     But  the  appellant  is  not  entitled  to 
the  same  consideration,  and  we  are  satisfied  that  the  instrument 
under  which  the  assignees  claim  was  properly  preferred  as  a 
specialty. 
Decree  affirmed. 


Distribution  ov  DscEDXin^s  Estatb  ia  governed  by  the  law  of  the  domi* 
oile.    See  the  note  to  Bryan  v.  Moore^  13  Am.  Dec.  349. 
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Commonwealth  v.  Stbemback. 

[8  Bawlb,  841.] 

Oir  ▲  LxvT  OF  AN  Execution  on  Pebsonaltt  it  is  considered  in  Kngland  a 
badge  of  fraud  to  allow  the  goods  to  remain  in  the  debtor's  possession. 

Idkm. — ^It  is  not  the  practice  in  Pennsylvania  to  remove  goods  levied  upon 
under  an  execution.  But  it  is  not  determined  how  long  the  debtor  may 
retain  them. 

SuF^jutPTG  Household  Goods  to  Remain  in  the  debtor's  possession  when 
levied  on  under  an  execution  is  not  a  badge  of  fraud  in  Pennsylvania. 

Thx  Goods  and  Chattel3  of  an  Innkeepeb,  consisting  of  a  quantity  of 
liqnor,  bar  furniture,  and  beds  for  his  guests,  are  not  ''household  goods" 
within  the  meaning  of  this  rule. 

A  DiRXcnoN  TO  the  Sheriff  "  to  Stat  Pbogeedings  until  further  order. 
Levy  to  remain,"  under  an  execution  upon  personalty,  being  an  arrange- 
ment for  the  security  of  the  debt,  renders  the  lien  of  the  execution  of  no 
efifoct  as  to  third  persons. 

Motion  for  a  new  trial  for  an  alleged  misdirection  of  the 
jadge.     The  case  appears  from  the  opinion. 

Wheeler,  for  the  plaintiff. 

Miles  and  Bradfordy  contra. 

'Rj  Court,  BooEBs,  J.  This  was  a  9cire  facias  on  a  sheriff's 
recognizance.  The  plaintiff  assigns  for  breach  of  the  recog* 
nizance,  that  the  sheriff  did  not,  according  to  law,  well  and 
tmly  execute  all  writs  and  process  of  the  commonwealth,  to 
him  directed,  in  this,  that  he  refused  to  execute  a  writ  of  fieri 
facias^  which  had  issued  at  the  suit  of  William  Reynolds  against 
a  certain  Aaron  Clements.  The  facts,  so  far  as  they  are  at  present 
material,  were  as  follows:  To  the  March  term,  1828,  William 
Beynolds  obtained  a  judgment  against  Aaron  Clements  for 
two  thousand  four  hundred  and  forty-seven  dollars  and  forty- 
seren  cents,  on  a  bond,  with  a  warrant  of  attorney,  conditioned 
for  the  payment  of  one  thousand  and  scTcnty-three  dollars  and 
seventy-four  cents.  A  fieri  facias  was  issued  to  the  June  term, 
1828,  which  was  delivered  to  the  sheriff  on  the  first  of  April, 
1828.  On  the  tenth  of  April,  1828,  the  sheriff's  deputy  made 
this  memorandum,  which  he  attached  to  the  writ:  ''  Levied  on 
all  the  goods  and  chattels  of  Aaron  Clements,  now  in  hia 
possession,  at  the  sign  of  the  Indian  Queen,  South  Fourth  street, 
consisting  of  a  variety  of  household  and  kitchen  furniture,  to- 
gether with  a  quantity  of  liquors  and  bar  furniture." 

It  appeared  in  evidence,  that  the  judgment  was  entered  and 
the  execution  issued  in  consequence  of  Clements'  default  in  the 
payment  of  an  installment  of  two  hundred  dollars  a  year,  which 
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he  had  agreed  to  pay  in  liquidation  of  the  debt.  After  the  lery 
Clements  called  on  Mr.  Wheeler,  who  was  Beynolda'  attomej, 
and  expostulated  with  him^  alleging  that  the  levy  would  caose 
his  ruin.  They  then  entered  into  an  arrangement,  that 
Clements  should  give  two  notes  for  one  hundred  dollars  each, 
payable  in  sixty  and  ninety  days;  whereupon  the  plaintJATa 
attorney  gave  the  following  order  to  the  sheriff. 

"  Sir:  Please  to  stay  proceedings  until  further  orders.     Tjbxj 
to  remain.     Phila.  14  April,  1828.    Yours,  Charles  Wheeler." 

These  notes,  viz.,  the  notes  for  one  hundred  dollars  each, 
were  duly  paid;  but  in  the  following  year  Clements  had  to  pay 
another  sum  of  two  hundred  dollars,  arising  out  of  the  same 
transaction,  for  which  he  again  gave  two  notes,  which  have  not 
been  paid.  After  failure  of  payment,  a  bond  of  indemnity,  dated 
the  twenty-ninth  of  May,  1829,  was  delivered  to  the  sheriff,  and 
Mr.  Wheeler  gave  him  first  a  verbal  and  then  a  written  order, 
dated  the  eleventh  of  June,  1829,  to  proceed  on  Hh^  fieri  fadoB 
issued  on  Reynolds'  judgment.  The  sheriff  refused  to  execute 
the  writ,  alleging  that  the  levy  had  remained  too  long;  that 
there  was  an  order  to  stay  proceedings,  and  that  there  had  been 
an  assignment  to  assignees,  who  were  entitled  to  the  property. 

Clements  executed  two  assignments  in  trust  for  certain  spec- 
ified creditors.  One  dated  the  third  of  May,  1826,  to  Ben- 
jamin S.  Bonsall,  Thomas  Cooper,  and  Charles  Champion. 
The  other  dated  the  thirteenth  of  May,  1829,  to  Peter  Wager 
and  Benjamin  S.  Bonsall.  On  the  second  assignment  an 
inventory  was  filed  and  a  bond  given  according  to  the  dire^ 
tions  of  the  act.  The  plaintiff  asks  for  a  new  trial  on  the 
ground  of  misdirection  in  the  charge  to  the  jury  in  this,  that 
if  the  second  assignment  was  good,  it  was  of  no  manner  of  oonae- 
quence  whether  the  assignees,  or  those  claiming  under  them, 
had  or  had  not  notice  of  Reynolds'  execution  and  levy,  because 
of  the  order  to  stay  proceedings;  that  the  direction  for  the  levy 
to  remain  would  be  of  no  effect  against  them. 

2.  That  the  lien  of  Reynolds'  execution  was  waived  in  &vor 
of  Palmer's  execution,  by  reason  of  the  order  to  stay  proceed- 
ings, notwithstanding  the  direction  for  the  levy  to  remain. 

As  both  points  involve  the  same  principles,  the  correctness  of 
the  charge  might  be  rested  on  the  effect  of  the  order  to  stay 
proceedings,  but  1  think  it  proper  to  notice  some  other  matters 
connected  with  the  case.  The  levy  was  made  on  the  tenth  of 
April,  1828,  and  it  was  not  until  the  thirtieth  of  May,  1839, 
that  Mr.  Wheeler  gave  a  verbal  order,  and  on  the  eleventh  of 
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June,  1829,  a  writien  order  to  proceed,  bo  that  for  thirteen  or 
fourteen  months  the  goods  were  suffered  to  remain  in  the  pos- 
session of  Clements  without  any  step  having  been  taken  to 
effect  a  sale.     In  England  the  practice  is  to  remove  the  goods, 
and  the  fact  that  they  are  not  removed  is  a  badge  of  fraud,  so 
as  to  render  them  liable  to  a  subsequent  execution,  or  to  pass 
into  the  hands  of  a  purchaser,  discharged  from  the  lien  of  the 
execation  creditor.     In  this  state  we  have  departed  from  the 
strictness  of  the  English  rule.    It  is  not  the  practice  to  remove 
goods,  and  the  fact  that  they  are  not  so  is  not  a  badge  of 
fraad.     There  is  no  certain  rule  how  long  they  may  with  safety 
to  the  execution  creditor  be  permitted  to  remain  in  the  posses- 
sion of  the  debtor.    The  cases  have  varied  from  one  day  to 
upwards  of  two  years:   Levy  v.  WaUis,  4  DalL  167;  ChanoeUor  v. 
PhiUip8,  4  Id.  213;  Water's  Eafr  v.  McCMan  et  oi.,  4  Id.  208. 
But  vide  UnUed  States  v.  Conyngham,  Id.  358. 

The  departure  from  the  English  rule  is  said  to  have  arisen 
from  sentiments  of  humanity,  and  the  peculiar  necessities  of  the 
country;  and  in  Chancellor  v.  Phillips,  Chief  Justice  Shippen 
says:  "  There  is  an  obvious  and  material  distinction  between  a 
levy  on  household  furniture  and  on  merchandise,  or  goods  for 
sale.    In  the  former  case,  the  court  has  never  allowed  the 
plaintiff  to  lose  the  lien  of  a  prior  execution  levied,  because  on 
principles  of  humanity  he  allowed  the  furniture  to  remain  on 
the  premises  in  the  possession  of  the  defendant.    But  it  would 
be  going  farther  than  the  reason  of  our  decisions,  and  might 
introduce  collusion  and  fraud,  if  we  were  to  authorize  or  coun- 
tenance such  a  practice  indiscriminately  in  CTery  case."    We 
would  not  wish  to  be  understood  as  attempting  to  impair  the 
force  of  the  earlier  decisions,  but  it  is  necessary  to  inquire 
whether  this  be  a  case  which  comes  vnthin  the  reason  of  the 
exception.    Here  there  was  a  levy  on  all  the  goods  and  chattels 
of  an  innkeeper,  consisting  of   a  variety  of  household  and 
kitchen  furniture,  and  also  a  quantity  of  liquor  and  bar  furni- 
ture.    There  is  no  pretense  to  say,  that  part  of  the  articles  on 
which  the  levy  was  made,  came  within  the  reason  of  the  exemp- 
tion of  household  goods.    The  beds  on  which  he  lodges  his 
customers,  with  the  liquor  and  food  he  supplies  them,  are  the 
implements  of  his  trade,  the  means  by  which  he  carries  on  his 
business,  and  no  more  entitled  to  protection  on  principles  of 
humanity,  or  the  peculiar  necessities  of  the  country,  than  the 
goods  of  the  merchant,  or  the  tools  of  the  tradesman  and 
mechanic.    All  the  furniture  of  the  house,  except  so  much  as 
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may  be  necoRsarj  for  the  accommodation  of  the  familj-,  in  a 
public  inn,  is  intended  for  the  same  purpose.  And  how  far 
and  to  what  extent  household  furniture  maybe  permitted  to 
remain  with  the  debtor,  without  the  legal  consequences  which 
attend  property  of  a  different  description,  has  not  yet  been  de- 
cided. The  principle  has  heretofore  been  laid  down  generally, 
that  the  act  of  suffering  household  goods  to  remain  in  the  hands 
of  the  defendant  after  they  are  levied  on,  furnished  no  presump- 
tion of  fraud  here,  as  it  did  iu  England.  Whether  this  extends 
to  all  a  debtor's  furniture,  however  valuable,  without  limita- 
tion, may  perhaps  some  day  be  worthy  of  serious  investigation. 
The  exemption  of  any  species  of  property  is  to  be  regretted,  as 
every  day's  experience  shows  that  it  tends  to  produce  collusion 
and  fraud.  That  there  should  be  some  limit,  I  think  apparent, 
and  what  it  may  be  will  be  for  the  court  to  determine  when  the 
question  arises. 

I  will  now  consider  the  effect  of  the  order  to  stay  pro- 
ceedings, the  levy  to  remain.  As  between  Clements  and  the 
execution  creditor  the  lien  remained,  for  that  was  the  contract 
as  appears  from  the  testimony  and  from  the  order  itself.  But 
if  the  intention  of  the  parties  was  fraudulent,  or  the  object  of 
the  arrangement  was  a  security  for  the  debt,  the  lien  of  the  ex- 
ecution was  gone  as  respects  third  persons,  whether  purchasers 
or  execution  creditors.  The  object  of  an  execution  is  the  satis- 
faction of  the  debt,  and  not  security  for  it.  The  law  will  not  en- 
dure the  levying  an  execution  on  goods  only  as  a  security:  1 
Wils.  44;  Bradley  v.  Wyndham;  8  Serg.  &  R.  510.*  Suffering 
goods  which  are  leyied  on  to  remain  in  the  possession  of  the 
debtor  under  an  arrangement  such  as  the  present,  is  fraudu- 
lent per  jte,  as  against  the  policy  of  the  law.  And  from  this  it 
results  that  it  is  of  no  consequence  whether  the  execution  is 
returned  or  not,  or  that  third  persons  had  notice  of  the  agree- 
ment, that  the  levy  should  remain.  The  rule  is  intended  to 
prevent  fraud,  and  this  can  be  most  effectually  done  by  treating 
the  property  in  the  same  manner  as  if  no  levy  had  in  fact  been 
made.  It  is  sufficient  for  a  purchaser  or  execution  creditor  to 
know  that  the  execution  is  not  intended  to  obtain  satisfaction, 
but  that  the  purpose  of  the  levy  is  a  mere  security  for  the  debt 
The  court  will  not  inquire  whether  in  fact  there  was  fraud  oi 
not.  It  is  an  inference  of  law,  which  can  not  be  rebutted, 
which  constitutes  the  levy  so  far  as  respects  third  persons, 
fraudulent  p^  86.    If  this  should  be  permitted  I  can  not  per* 
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eeWe  how  it  would  differ  from  a  mortgage  of  personal  property, 
the  mortgagor  retaining  tbe  possession.  And  that  a  mortgage 
of  goods  with  possession  retained  by  the  mortgagor  is  fraudulent 
in  law,  has  been  decided  in  England  and  in  this  country.  To 
give  a  creditor  priority  by  such  a  mortgage,  when  the  mortgagor 
is  allowed  to  appear  and  act  as  owner,  is  enabling  him,  as  is  said 
by  Lord  Mansfield,  in  Worseley  v.  De  Maitos,  1  Burr.  4G7,  and 
by  the  present  chief  justice,  in  Clow  v.  Woods,  5  Serg.  &  B.  275 
[9  Am.  Dec.  346],  to  impose  on  mankind  by  false  appearances. 
A  question,  similar  in  every  essential  feature  to  this,  came  be- 
fore the  court  in  Eberle  y.  Mayer,  1  Bawle,  366,  and  it  was  there 
held  that  an  order  by  an  execution  creditor  to  the  sheriff,  to  stay 
all  farther  proceedings  on  his  execution  at  his  risk  until  further 
directions,  is  a  waiver  of  his  priority  in  favor  of  a  second  execu- 
tion received  by  the  sheriff  during  the  continuance  of  the  stay. 
It  is  true,  as  is  there  said,  that  merely  leaving  the  property  in 
the  possession  of  the  defendant  in  tbe  execution,  though  with 
the  plaintiff's  consent,  is  not  per  se  fraudulent,  either  as  to  sub- 
sequent creditors  or  purchasers,  but  where  the  plaintiff  directs 
the  sheriff  to  delay  the  execution  or  sale  the  law  is  otherwise: 
Berry  v.  Smith,  3  Wash.  C.  C.  60,  is,  if  possible,  still  nearer  the 
point.  The  change  of  possession,  as  was  there  said,  gives  no- 
tice to  all  the  world  of  the  real  situation  of  the  debtor  in  rela- 
tion to  the  property  so  seised,  and  prevents  them  from  being 
deceived  by  the  appearance  of  wealth  to  which  the  debtor  has 
no  just  pretensions.  If  the  execution  is  delivered  to  the  officer 
with  orders  not  to  levy  it  at  all,  or  until  further  orders,  the  pur- 
pose of  the  delivery  is  not  answered  and  all  the  legal  conse- 
quences of  the  measure,  in  respect  to  creditors  and  pur- 
chasers who  would  otherwise  be  affected  by  it,  would  be  de- 
feated. If  the  officer  is  ordered  to  levy  on,  but  to  leave  the 
property  with  the  owner  until  he  shall  be  otherwise  directed, 
the  party  undoes,  by  such  an  order,  all  the  officer  does  by  the 
seizure;  it  works  no  change  of  property;  it  is  no  levy  in  respect 
to  third  persons. 

It  has  been  seen  that  in  Pennsylvania  it  is  not  necessary  that 
the  officer  should  remove  the  property,  nor  put  a  person  in 
charge  of  the  goods,  nor  sell  them  immediately,  if  this  be  done 
in  a  reasonable  time.  I  would  not,  however,  think  it  safe  for 
creditors,  at  this  day,  when  the  condition  of  the  country  has  so 
materiaUy  changed,  to  permit  the  levy  to  remain  without  sale  of 
the  goods,  or  some  person  having  them  in  charge,  so  long  a 
time  as  would  seem  to  be  authorized  by  the  earlier  cases. 
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Here  the  judge  who  tried  the  car.8e  left  it  as  a  fact  for  the  de- 
cision of  the  jury,  whether  this  transactioii  was  intended  as  a 
security  for  the  debt,  and  it  would  be  difficult  to  imagine  how 
the  jury  could  have  come  to  a  different  conclusion  from  that 
which  thej  did.  It  is  manifest  that  the  levy  was  to  remain  in 
the  nature  of  a  security  for  the  debt. 

Motion  for  a  new  trial  overruled,  and  judgment  on  the  Ter- 
diet. 

To  CoMamruTB  ▲  Lbvt  ot  an  Exxoutiok  on  PXBaoNALTT,  the  offioershoold 
enter  npon  the  preaiiKS  where  the  defendant's  goods  are,  and  take  actual 
posaeaeion  of  them,  if  it  can  be  done:  Beekman  v.  Lansing^  20  Am.  Beo.  707, 
and  note. 

Sbcbet  Lkvt  gw  an  Execution  upon  Pxb30nalt7  does  not  bar  the  ri^ta 
of  third  persons:  Beekman  v.  Lansing ,  Id. 

Goods  must  bb  under  the  View  and  within  the  power  of  the  ■heciff  ta 
oonstitate  a  good  levy  of  an  execafcion:  Hctggeriy  v.  WUbeTf  8  Id.  ttlf 
Beekman  v.  Lanemg,  20  Id.  707. 
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[8  BaWIX,  S51.J 

Detinub  will  Lie  against  an  Infant  for  goods  deliverod  npon  a  ^aeial 
contract  for  a  specific  purpose  after  the  contract  is  avoided. 

AssuiCFSiT  WILL  LiE  AGAINST  AN  Intant  to  reoovcr  money  embe&led. 

Case  will  not  Lie  against  an  Infant  to  recover  damages  for  the  death  of  a 
horse  which  the  in&nt  had  hired  to  go  to  one  place,  bat  had  driven  mnok 
farther. 

Whether  an  Action  would  Lie  against  an  Invant  for  damages  oooasiaoed 
by  cmel  driving  to  a  horse  which  the  infant  had  hired,  the  oontimct  of 
hiring  coming  within  the  exception  of  necessaries,  qtuare. 

Case  brought  by  Curren  against  Penrose,  who  appeared  bj 
bis  guardian,  BandaU.  The  plaintiff  alleged  that  the  defendant 
hired  a  horse  and  gig  from  the  plaintiff  to  go  to  Oermantown; 
that  the  defendant  drove  to  Chester,  in  Delaware  county,  and  to 
other  places  to  the  plaintiff  unknown,  and  that  by  hard,  severe, 
unnecessary,  and  cruel  driving  and  treatment  the  defendant  killed 
the  horse,  it  dying  on  the  same  day.  Pleas,  infancy,  and  that 
the  defendant  "  was  not  guilty  of  the  supposed  grievances  laid 
to  his  charge."  The  jury  returned  a  special  verdict  finding  the 
the  allegatious  of  the  complaint,  and  that  the  defendant  was  a 
minor  at  the  time  the  acts  were  committed,  and  assessing  dam- 
ages at  one  hundred  and  twenty-five  dollars,  and  six  cents 
The  district  court  gave  judgment  for  the  plaintiff  below. 
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Bouvier,  for  the  plaintiff  in  error,  to  show  that  the  action 
vould  not  lie,  cited  Manby  t.  ScoUy  1  Sid.  129;  Jennings  v.  Run" 
daU,  8  T.  R.  335;  Joknsm  v.  Fie,  1  Keb.  905,  913;  S.  C,  1  Sid 
258;  1  Lev.  168;  Curtin  v.  Paiton,  11  Serg.  &  R.  810;  1  Com. 
on  Cont.  150, 151;  Schenk  v.  Strong,  1  South.  87. 

Brewster,  contra,  cited  Wood  v.  Vance,  1  Nott  &  MoC.  197; 
Earner  v.  Tunning,  3  Pick.  492;    Vasse  v.  Smith,  6  Cranch,  226. 

By  Court,  Rooebs,  J.  The  law  has  wisely  provided  that  in- 
fants shall  not  be  liable  on  contracts,  except  for  necessaries. 
It  can  not  be  pretended  that  here  the  infant  would  be  liable  on 
the  contract  of  hiring,  as  the  plaintiff  has  not  brought  his  case 
within  the  principle  of  the  exception.  The  plaintiff  rests  his  right 
to  recover  on  the  fact  that  the  minor  was  guilty  of  a  conversion 
by  riding  to  Chester  instead  of  Oermantown.  He  contends  that 
wherever  trover  is  the  proper  form  of  action,  it  will  lie  as  well 
against  an  infant  as  an  adult,  and  in  this  position  it  must  be 
admitted  he  is  supported  by  a  decision  of  a  court  of  high  au- 
thority in  Homer  v.  Twining,  3  Pick.  492.^  I  have  examined 
the  case  with  the  attention  it  merits,  and  I  am  compelled  to 
say  I  can  not  agree  to  the  principle  which  is  there  decided.  It 
is  trae,  that  detinue  will  lie  against  an  infant  for  goods  deliv- 
ered upon  a  special  contract  for  a  specific  purpose,  after  the 
contract  is  avoided.  It  is  also  true  that  assumpsit  will  lie 
against  an  infant  to  recover  money  embezzled.  To  this  I  fully 
accede,  because  the  object  of  the  suit,  in  the  first  case,  is  to 
recover  the  article  itself,  or  damages  for  its  detention.  And 
this  decision  is  founded  in  sheer  justice, as  the  privilege  of  pro- 
tection is  given  to  the  minor  as  a  shield,  and  not  as  a  sword, 
nor  ia  it  necessary  for  his  safety  that  he  should  be  permitted  tp 
retain  the  article,  when  the  contract  has  been  rescinded,  with- 
out paying  an  equivalent  for  it.  The  vendor  is  remitted  to 
his  original  rights  when  the  contract  has  been  rescinded, 
and  as  a  consequence,  he  may  assert  them,  either  by  action  of 
detinoe,  replevin,  or  trover.  It  is  also  altogether  proper  that 
money  embezzled  by  an  infant  should  be  recovered  in  assump- 
sit. The  occupation  in  which  he  is  employed  is  for  the  benefit 
of  the  infant,  and  the  embezzlement  is  a  tortious  act,  in  which 
no  blame  is  imputable  to  the  employer.  But  is  that  the  case 
here?  The  infant  derives  no  benefit  from  the  transaction,  and 
what  is  of  more  consequence,  the  plaintiff  himself  is  in  fault. 
The  loss  which  ensues  results  from  the   contract  of  hiring 
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with  a  petaon  whom  he  is  boand  to  know  was  a  minor,  and 
as  Buch,  incapable  of  contracting.    This  is  a  transaction  in 
which  parents  and  guardians  have  a  deep  interest,  and  par- 
ticularly such  as  educate  their  children  from  under  their  own 
eye  at  a  distance  in  our  seminaries  of  learning.     It  amounts  to 
this:  If  the  keeper  of  a  livery-stable,  or  an  innkeeper,  whose 
business  it  is  to  let  out  horses  and  carriages  to  hire,  chooses  to 
trust  them  to  a  minor,  contrary  to  the  assent  and  wish  of  the 
parent,  and  an  injury  is  done  by  the  young  man  in  the  foUy 
and  heedlessness  of  youth,  going  to  a  different  place,  or  further 
than  he  intended,  the  father  must  either  pay  the  debt  or  dam- 
ages to  whatever  amount  they  may  be,  or  suffer  his  child  to 
be  disgraced  by  imprisonment.     It  seems  to  me  that  parents 
would  have  much  reason  to  complain  of  a  rule  which  involves 
such  consequences.     If  the  plaintiff  should  succeed,    there 
would  be  no  want  of  pretenses  upon  which  infants  might  be 
charged,  and  there  would  be  an  end  to  the  protection  which 
the  law  so  wisely  affords  them.     I  can  not  agree  that  from  the 
commission  of  a  wrong,  a  right  of  action  can  arise.     If  the  con- 
tract of  hiring  came  within  the  exception  of  necessaries,  as 
might  be,  where  a  horse  was  hired  to  visit  a  sick  parent,  etc., 
then  the  infant  would  be  liable  for  the  consequences,  and  if 
injury  ensued  from  cruel  driving,  or  improper  treatment,  the 
owner  would  have  an  appropriate  remedy. 

Had  the  minor  gone  to  Germantown  as  he  intended,  then 
Schenh  v.  Strong ^  1  Southard,  87,  would  have  been  an  express 
authority,  adverse  to  the  plaintiff's  claim.  The  foundation  of 
the  action  is  contract,  and  disguise  it  as  you  may,  it  is  an  at- 
tempt to  convert  a  suit,  originally  in  contract,  into  a  construct- 
ive tort,  so  as  to  charge  the  infant.  So  far  are  minors  shielded 
from  the  consequences  of  their  own  acts,  that  action  will  not  lie 
against  them,  where  they  affirm  themselves  to  be  of  full  age, 
nor  on  a  warranty  in  the  sale  of  a  horse:  Johnson  v.  Pie,  1  Lev. 
169;  1  Keb.  905.  Nor  will,  I  apprehend,  trover  lie  against 
an  infant  for  goods  sold  to  him,  either  with  or  without  a  knowl- 
edge of  his  infancy;  certainly  not  where  he  knows  the  fact  of 
infancy:  Manby  v.  Scott,  1  Sid.  129.  The  contract  being 
unlawful,  no  action  arises  to  the  adult,  who  is  bound  to  know 
with  whom  he  is  contracting,  and  must  be  aware  that  such  con- 
tracts are  contrary  to  the  policy  of  the  law.  It  operates  not 
only  as  a  shield  to  the  infant,  but  as  a  penalty  upon  the  adult. 

Wherever  a  person  has  not  parted  with  the  property,  then  he 
can  assert  his  right,  as  well  against  an  infant  as  an  adult,  as  in 


Feb.  1832.]  Potts  v.  Smith.  3S9 


every  kind  of  bailment;  and  if  the  conYersion  had  been  the 
non-deliTeiy  of  the  horse  and  carriage  hired,  the  owner  might 
bave  Bostained  detinue,  replevin,  or  trover.     I  would  here  re- 
mark that  notwithstanding  what  is  said  in  Homer  t.  Tunning,^ 
I  can  not  distinguish  this  from  Jennings  v.  BundcUl^  8  T.  B. 
335.     In  the  second  count  of  the  declaration  it  was  alleged 
that  the  plaintiff  let  to  hire  and  delivered  to  the  defendant  a 
certain  other  mare,  to  go  and  perform  a  certain  reasonable  and 
moderate  journey,  etc.,  and  yet  that  the  defendant  contrzring, 
etc. ,  -wrongfully  and  injuriously  rode  and  worked  the  said  mare  a 
much  longer  journey,  etc.     The  defendant  pleaded  infancy  to. 
both   counts,  to  which  the  plaintiff  demurred.      Here,  then, 
there  was  the  constructive  conversion  of  the  property,  which  is 
the  taming  point  of  the  decision  in  Horner  v.  Thimng,   and  yet 
the  court,  notwithstanding,  gave  judgment  for  the  defendant. 
The  fundamental  error  seems  to  me  to  consist  in  considering 
the  conduct  of  the  infant  as  a  violation  of  contract,  whereas 
there  was  no  contract  which  could  be  enforced. 

Judgment  reversed,  and  judgment  for  the  defendant. 


Xhvant's  Liabiutt  fob  KscEasABiES. — See  the  notes  to  Oay  v.  BcUUm,  21 
Am.  Dec  161,  and  to  Kline  v.  UAmoreux^  22  Id.  654,  where  other  deciaioni 
on  the  rabject  are  referred  to. 

To  Air  Action  on  thb  Case  roR  Injury  to  a  Horsb  Hired  by  an  in- 
famt,  the  plea  of  infancy  is  a  good  defense:  Campbell  v.  Stakes,  19  Id.  561. 

Tbzspabs  will  Lib  against  an  Intant  for  a  willfnl  injury  done  to  a  hired 
horse:  Campbell  v.  Stakes,  Id. 

Intant's  Liabiutt  vor  Torts. — Word  v.  Vance,  9  Am.  Dec.  683,  and  note; 
Peigne  v.  SuteUfe,  17  Id.  756;  Campbell  ▼.  Stakes,  10  Id.  561,  and  note. 

Deceit  will  Lib  against  an  Invant  on  the  sale  of  a  horse  with  a  war- 
ranty of  Boondnesa,  knowing  him  to  be  nnsoond:  Word  v.  Vance,  9  Id.  683» 
and  note. 

Case  will  Lib  against  an  Infant  for  Embezzlement  of  goods  intmsted 
to  him,  if  he  haa  attained  the  age  of  discretion:  Peigne  v.  SuUH^fe,  17  Id. 
756. 


Potts  v.  Smith. 

[8  Bawzjb,  861.] 

Whbthkb  the  Representativbs  of  a  Deceased  Co-administratob  can  be 
made  liable  for  the  assets  or  goods  of  the  intestate,  which  came  ezela- 
sively  to  the  possession  and  management  of  his  surviving  co-administra- 
tors and  co-obligors,  who  have  settled  their  administration  aoooont,  in 
which  they  alone  are  charged  with  the  amount*  qucere, 

1.  Homer 'W.  Tkwing. 
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PiBSONAL  Pbofertt  OF  INTESTATES,  history  of  th6  Iftw  of,  tnced,  per  Ken- 
nedy, J. 

Ax  Adhdostbatob  db  bokis  non  oak  Claim  no  Power  or  withority  over  the 
goods,  debts,  etc.,  of  the  decedent,  except  over  such  as  remain  in  apecie. 

iDXif. — ^The  collection  of  debts  due  to  the  testator  or  intestate,  or  dispoeition, 
change,  or  alteration  of  the  goods,  made  by  the  execntor  or  administn- 
tor,  wonld  protect  them  from  the  claim  of  the  administrator  de  bonis  non 
as  nnadmimstered  goods. 

Tbb  Administrator  db  bonis  non  is  entitled  only  to  such  goods  or  *A<t.«Ai»u 
of  the  testator  as  remained  in  specie  in  the  hands  of  the  execntor  at  the 
time  of  his  death,  or  to  snch  money  as  belonged  to  the  testator's  estate, 
and  had  been  kept  by  the  execntor  separate  and  nnmixed  with  his  awn. 

Ax  Administbatob  db  bonis  non  can  not  maintain  a  setre  faeias  upon  a 
judgment  on  an  administration  bond  to  recover  a  balance  doe  the  estate 
from,  the  original  administrator. 

At  thb  Common  Law,  upon  the  Dbath  of  Pebson  Dtino  iNTEafiATX,  the 
whole  of  the  personal  estate  belonged  to  the  ordinary,  or  buahop,  to  be 
disposed  of  by  him,  according  to  his  conscience,  to  pions  nses. 

Bt  Statute  31  Edw.  III.,  the  Obdinabt  was  Required  to  appoint  the  next 
and  most  loyal  friends  of  the  intestate  to  administer  his  goods. 

Until  the  Statute  of  Distribution,  Administrators  stood  on  the  same 
footing  as  execntors,  or  better,  becanse  they  had  no  legacies  to  pay, 
with  regard  to  the  surplus  of  the  personal  estate  of  the  deceased,  after 
payment  of  all  his  debts;  that  is,  entitled  to  it  as  absolute  owners. 

Where  Executors  or  Administrators  Die  without  Paying  the  Debts  of 
their  decedent,  and  have  changed  the  specific  character  of  the  goods  or 
debts  of  the  estate,  the  creditors  may  recover  the  funds  so  converted 
from  the  personal  representative  of  the  executor  or  administrator. 

Payment  of  Costs  by  Executors  or  Administrators. — ^Wherever  an  exec- 
ntor or  admimstrator  brings  an  action  in  autre  droit,  that  is,  founded 
upon  a  transaction  which  arose  in  the  life-time  of  the  testates  or  intes- 
tate, and  fails,  he  shall  not  pay  costs;  but  if  for  a  cause  to  which  he  him- 
self was  a  party,  although  the  fruits  of  the  suit,  if  successful,  would  be 
assets  when  recovered,  yet  if  he  fails  he  shall  pay  the  costs  ont  of  hit 
own  pocket. 

A  Creditor  may  Sue  on  an  Administration  Bond  under  the  law  of  PtBoa* 
sylvania,  and  also,  it  seems,  by  the  law  of  England. 

The  opinion  states  the  case. 

DUlingham  and  TUghman,  for  the  plaintiff  in  enor. 

BeU,  contra. 

By  Court,  Kennedy,  J.  Bath  May,  Jamea  B.  Hania^  and 
John  Smith  joined  in  taking  out  letters  of  administration  upon 
the  estate  of  Robert  May,  deceased,  and  gave  bond  with  sureties 
in  the  name  of  the  common  wealth,  in  the  form  prescribed  by 
law,  to  the  register.  John  Smith  died,  Buth  May  and  James  B. 
Harris  surviving,  who  settled  their  administration  account^  which 
was  approved  and  confirmed  by  the  orphans'  court  of  Chester 
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county.  From  this  account,  as  settled,  there  appeared  to  be 
three  thoasand  seven  hundred  and  ninety-oue  dollars  and  sixty- 
eight  cents  remaining  in  the  hands  of  the  accountants,  moneys 
aiising  from  the  sale  of  goods  of  their  intestate,  and  the  coHection 
of  debts  due  and  owing  to  him  at  the  time  of  his  decease.  A 
suit  was  brought  upon  the  administration  bond  in  the  name 
of  the  commonwealth,  against  Elizabeth  Smith,  executrix,  and 
Levi  Bull,  who  survived  Thomas  B.  Smith,  executors,  etc.,  of 
John  Smith,  and  a  cautionary  judgment  bad  against  them  for 
the  amount  of  the  bond  In  the  mean  time,  Buth  May  and 
James  B.  Harris  both  died,  after  which  letters  of  administration 
de  bonis  non  of  Bobert  May  were  granted  to  David  Potts,  who 
sued  out  a  scire /ados  upon  the  judgment  obtained  as  aforesaid, 
for  the  purpose  of  recovering  the  three  thousand  seven  hundred 
and  ninety-one  dollars  and  sixty-eight  cents  charged  against 
Buth  May  and  James  B.  Harris  in  their  administration  account 
already  mentioned,  and  who  had  been  co-administrators  with 
John  Smith,  the  testator  of  the  defendants  in  this  case.  On 
the  trial  of  the  cause  below,  the  only  question  was,  whether 
upon  the  foregoing  state  of  facts  the  plaintiff  was  entitled  to  a 
verdict  in  law  for  the  three  thousand  seven  hundred  and  ninety- 
one  dollars  and  sixty-eight  cents.  The  court  charged  the  jury 
that  in  law  upon  the  facts  as  already  stated,  and  which  were  not 
then  controverted ,  their  verdict  ought  to  be  in  favor  of  the  defend- 
ants, which  was  accordingly  given. 

The  error  assigned  is  to  this  charge  of  the  court.  This  case 
involves  a  question  which  does  not  appear  to  have  been  noticed 
in  the  court  below,  nor  was  it  raised  here;  which  is:  Can  the 
representatives  of  a  deceased  co-administrator  and  co-obligor 
be  made  liable  for  the  assets  or  goods  of  the  intestate,  which 
came  exclusively  to  the  possession  and  management  of  his  sur- 
viving co-administrators  and  co-obligors,  who  have  settled  their 
administration  account,  in  which  they  alone  are  charged  with  the 
amount  ?  As  the  court,  however,  are  of  opinion  that  the  plaint- 
iff can  not  maintain  his  scire  facias  upon  the  judgment  against 
the  executors  of  John  Smith,  nor  yet  against  the  representa- 
tives of  any  of  the  first  administrators  of  Bobert  May,  the  in- 
testate, it  becomes  unnecessary  to  consider  or  decide  this 
question. 

In  the  first  place,  it  will  be  proper  to  recur  to  the  law  as  it 
stood  originally  in  regard  to  the  personal  property  of  in- 
testates. At  the  common  law,  upon  the  death  of  a  person  dying 
intestate^  the  whole  of  his  personal  estate  belonged  to  the 
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ordinaty,  or  bishop,  to  be  disposed  of  by  him,  according  to  bis 
conscience,  to  pious  uses.     Neither  his  wife,  children,  nor  aoj 
of  his  kindred,  had  claim  or  right  to  any  part  of  it.     Occasion- 
ally they  might  be  among  the  number  who  were  appointed  to 
receive,  but  this  depended  entirely  upon  the  will  and  pleasure 
of  the  ordinary;  for  he  had  the  right  by  law  to  the  absolute 
disposition  of  it.     He  was  not  even  bound  to  pay  the  debts  of 
the  intestate  out  of  his  estate,  until  the  statute  of  Westminster 
2, 13  Edw.  I.,  cap.  19,  imposed  that  obligation  upon  him  so 
far  as  he  had  assets,  and  gave  an  action  of  debt  against  him  if 
he  disposed  of  the  goods  and  neglected  or  refused  to  pay  the 
debts:  11  Yin.  Abr.  62,  note  pi.  1.    Next  came  the  statute  of  31 
Edw.  m.,  cap.   11,  by  which  the  ordinary  was  required  to 
depute  the  next  and  most  loyal  friends  of  the  person  dying  in- 
testate to  administer  his  goods;  and  the  persons  so  deputed 
were  thereby  authorized  to  recover  by  action  debts  due  to  the 
deceased,  in  the  same  manner  as  executors,  and  to  answer  and 
account  for  the  same,  as  also  for  all  other  assets  of  the  de- 
ceased, as  executors:  11  Yin.  Abr.  91,  pi.  1.    To  this  succeeded 
the  statute  of  22  Hen.  YIII.,  cap.  5,  sec.  3,  by  which  the 
ordinary  was  directed,  in  cases  of  persons  dying  intestate,  or  of 
the  executors  refusing  to  prove  the  testament,  to  grant  admin- 
istration to  the  widow  or  next  of  kin,  or  both,  at  his  discretion, 
taking  surety  for  their  true  administration:  Id.  pi.  2.     This 
statute  made  it  the  duty  of  the  ordinary  to  grant  administra- 
tion of  the  goods  of  the  deceased  to  the  widow  or  next  of  kin, 
leaving  it  still,  however,  entirely  at  his  discretion  to  give  it  to 
the  one  or  the  other,  and  in  case  of  there  being  several  of  the 
next  of  kin  in  equal  degree,  to  select  any  one  or  more  of  them, 
and  after  having  once  granted  the  administration,  he  was  bound 
by  it,  and  could  not  revoke  it  as  he  might  have  done  at  common 
law:  11  Yin.  Abr.  62,  note  to  pi.  1,  p.  116,  pi.  16;  Qffley  v.  J5cs<, 
1  Lev.  186;  Betsworih  v.  Betsworth,  Style,  10;  Stapleton  v.  Sher- 
rard,  1  Yern.  316;  Sand's  case,  3  Salk.  22;  11  Yin.  Abr.  lU, 
note  to  pi.  3.    But  still  it  was  found  that  the  ordinary  hvA  such 
a  latitude  of  discretion  in  selecting  from  among  the  next  of  kin, 
as  to  leave  the  most  helpless  and  needy  of  them  out  of  the  ad- 
ministration, and  thus  deprive  them  of  all  benefit  and  assist- 
ance from  the  estate  of  the  deceased;  or  where  the  children 
were  of  such  tender  age  as  to  be  incapable  of  administering, 
and  for  the  same  reason  stood  most  in  need  of  a  subsistence 
from  the  estate,  or  were  abroad  beyond  seas,  administration 
was  granted  to  a  stranger,  who  got  the  whole  of  the  estate,  be- 
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cauBe  the  administration  being  once  committed  to  a  person,  he 
iherebj  became  entitled  to  the  whole  of  the  personal  estate, 
after  paying^  the  debts.  This  the  ordinaries  endeavored  to  pre^ 
▼ent  by  taking  bonds  of  the  administrators,  which  was,  that 
after  debts  and  legacies  were  paid,  the  administrator  should 
distribute  the  residue  of  the  goods,  at  the  appointment  of  the 
ordinaiy.  This  practice  continued  until  about  the  twelfth  of 
King  James,  when  the  temporal  courts  £rst  granted  prohibi- 
tions to  restrain  the  spiritual  courts  from  compelling  adminis- 
trators to  make  distribution  according  to  these  bonds,  and  de- 
cided that  the  bonds,  not  being  taken  in  conformity  to  the 
statute,  were  Toid:  11  Yin.  Abr.  52,  note  to  pi.  1,  183,  pi.  1, 
857,  pi.  2;  Seawney  v.  Elbridge,  Hob.  83,  pU  110,  sec.  6;  Hughes 
▼.  Hughes,  1  Lev.  233. 

It  is  clear,  then,  that  from  the  passage  of  the  statute  of  21 
Hen.  Vul.  cap.  5,  until  the  passage  of  22  and  23  Car.  II., 
commonly  called  the  statute  of  distribution,  administrators 
stood  on  the  same  footing,  or  better,  because  they  had  no 
legacies  to  pay,  with  regard  to  the  surplus  of  the  personal  es- 
tate of  the  deceased,  after  payment  of  all  his  debts,  as  executors, 
that  is,  entitled  to  it  as  absolute  owners.  By  the  statute  of 
Westminster,  2,  the  ordinary  was  required  to  pay  the  debts  of 
the  deceased  when  the  goods  came  to  him  to  be  disposed  of,  so 
far  as  they  extended,  in  such  sort  as  the  executors  of  such  per- 
sons should  have  done  in  case  they  had  made  testaments:  11 
Yin.  Abr.  52,  note  to  pi.  5.  The  obligation  imposed  by  this 
statute  dcTolved  upon  administrators  when  they  came  to  be  ap- 
pointed by  a  commission,  from  the  ordinary,  that  was  no  longer 
considered  a  mere  naked  authority  and  revocable,  but  coupled 
with  a  right  of  property  and  an  interest,  that  rendered  the  grant 
absolute  and  irrevocable,  and  bound  them  to  pay  debts  after 
the  manner  of  executors;  but  if  executors  sold  the  goods  or 
collected  the  debts  of  the  testator,  and  died  without  paying  the 
debts  of  the  testator,  it  was  a  devastavit  in  them  and  the 
creditors  were  without  remedy.  They  could  bring  no  action 
against  the  personal  representatives  of  such  executors,  for  the 
injury  sustained  by  the  waste  committed  was  in  the  nature  of  a 
tort,  where  the  rule  is,  actio  personalis  morUur  cum  persona:  11 
Yin.  Abr.  219,  pi.  4;  Sir  Brian  Tuck's  case,  3  Leo.  241;  Brovm  v. 
Collins,  1  Yent.  292;  1  Saund.  219,  d  note.  A  remedy,  however, 
was  provided  for  this,  by  the  statute  30  Oar.  I.,  cap.  7,  explained 
and  made  perpetual  by  4  and  5  W.  &  M.,  cap.  24,  sec.  12,  which 
makes  the  executor  or  administrators  of  any  executor  or  ad« 
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ministrator,  whether  rightful  or  of  his  own  wrong,  who  shall 
waste  or  convert  to  his  own  use  the  estate  of  his  testator  or  in- 
testate, liable  and  chargeable  in  the  same  manner  as  their 
testator  or  intestate  would  have  been  if  thej  had  been  liying. 
Now  to  whom  would  their  testator  or  intestate  have  been  liable 
if  living  ?  To  the  creditors,  or  the  legatees,  or  distributors,  if 
you  please,  but  certainly  not  to  the  administrator  de  bonis  nmt, 
because  there  was  no  such  person  in  being:  1  Saund.  219,  d 
note. 

From  the  view  which  has  been  taken  of  executors  and  admin- 
istrators, their  rights  and  responsibilities  at  this  time  were 
made  substantially  the  same,  a  matter  that  has  been  doubted 
by  some.  The  statute  last  referred  to  places  them  upon  the 
same  footing,  and  makes  them  alike  responsible.  Every  exec- 
utor or  administrator  who  has  sold  and  conTerted  into  money 
the  goods  of  his  testator  or  intestate,  or  collected  the  debts 
owing  to  them  respectively,  and  refuses  or  neglects  to  pay  the 
debts  of  the  deceased,  is  guilty  of  a  devastavU.  This  is  clearly 
proved  by  the  case  of  almost  daily  occurrence,  where  such  an 
executor  or  administrator  is  sued  by  a  creditor,  and  judgment 
had  against  him,  upon  which  B^feri  facias  is  issued  directed  to 
the  sheriff,  commanding  him  to  levy  the  amount  out  of  the 
goods  of  the  testator  or  intestate,  in  the  hands  of  the  executor 
or  administrator.  Now,  as  the  executor  or  administrator  has 
converted,  that  is,  has  sold  all  the  goods  of  the  deceased  which 
came  to  his  hands,  it  is  impossible  for  the  sheriff  to  find  any 
whereon  to  levy;  and  if  the  defendant  in  execution  refuses  or 
neglects  to  pay  the  amount  of  it,  he  is  considered  guilty  of  a 
devastavU,  and  the  sheriff  vrill  be  justified  in  making  a  return  to 
that  effect  upon  the  ,/!eri/acui8;  See  Serjeant  Williams' Notes, 
already  referred  to,  1  Saund.  219,  b.  6.  All  this  goes  to  estab- 
lish that  the  collection  of  the  testator's  or  intestate's  debts,  or 
a«ale  of  his  goods  by  the  executor  or  administrator,  is  such  an 
administration  of  them  as  to  preclude  the  administrator  de  fronts 
non  from  claiming  or  exercising  any  power  or  authority  over 
them,  or  the  proceeds  of  them.  They  are  not  embraced  viithin 
his  commission,  which  is  for  the  administration  of  the  goods 
and  chattels,  rights  and  credits,  which  were  of  the  testator  or  the 
intestate  at  the  time  of  his  death,  and  remained  unadministered. 
For  unless  they  remain  in  specie,  it  can  not  be  said  that  they 
were  of  the  goods  and  chattels,  rights  and  credits,  which  be- 
longed to  the  deceased  at  the  time  of  his  death.  Again,  if  the 
collection  of  debts  owing  to  the  deceased,  or  the  sale  of  his 
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goods  by  tbe  executor  or  administrator,  had  not  been  such  aii 
administration  as  to  pat  these  things  beyond  the  reach  and 
control  of  tbe  administrator  de  bonis  non,  there  was  but  little, 
if  any  occasion,  for  the  statutes  of  30  Car.  II.,  and  4  and  6 
W.  &  M.,  already  mentioned,  because  the  administrator  de 
bonis  no7i  could  have  maintained  his  action,  as  it  certainly 
would  have  been  hia  duty  to  have  done;  so  if  he  had  had  the  right 
and  tbe  authority  for  the  recovery  of  nil  the  moneys  received, 
as  well  in  payment  of  debts  due  to  the  deceased,  as  upon  sales 
made  of  bis  goods  by  the  executor  or  administrator  against  the 
personal  representatives  of  such  executor  or  administrator,  and 
when  recovered  have  paid  the  creditors,  legatees,  and  dis- 
Uibutees,  the  enactment  of  that  statute  would  have  been  use- 
less. 

The  provisions,  however,  of  these  statutes  prove  conclusively 
to  my  mind  that  such  right  and  authority  were  never  supposed 
to  have  existed  on  the  part  of  the  administrator  de  bonis  non. 
Beeide,  before  tbe  statute  of  22  and  23  Car.  II.,  when  the  ad- 
ministrator became  absolute  owner  of  the  residue  of  the  per- 
sonal estate,  after  paying  the  debts  of  the  deceased,  it  would 
have  been  repugnant  to  the  rights  of  the  deceased  administra- 
tor, as  well  as  absurd,  to  have  given  the  administrator  de  bonis 
non  the  right  to  have  called  the  personal  representatives  of  the 
deceased  administrator  to  an  account  of  all  the  moneys  received 
in  payment  of  debts  owing  to  the  intestate,  as  also  those  re- 
ceived upon  sales  made  of  the  personal  property,  and  to  have 
compelled  them  to  pay  all  over  to  him.    It  was  sufficient  for 
any  purpose  that  the  administrator  de  bonis  non  had  to  accom- 
plish, that  he  obtained  possession  of  everything  belonging  to 
the  original  intestate,  which  remained  in  specie,  not  converted 
or  changed.    The  more  he  found  in  this  state  the  better  for 
him,  and  a  loss,  as  it  were,  to  the  estate  of  the  first  administra- 
tor, whose  fault  it  was  that  he  had  not  secured  the  whole  estate 
by  a  change  or  conversion  of  it.     Had  it  been  that  the  adminis- 
trator could  have  demanded  the  proceeds  of  debts  collected,  as 
also  of  sales  made  by  the  first  executor  or  administrator,  no  ex- 
ecutor or  administrator  could  have  had  the  benefit  of  what  was 
given  to  him  by  the  testator  or  the  law,  and  the  course  of  adminis- 
tration by  granting  commissions  de  bonis  non  administrcUis  would 
have  been  interminable.     For  whatever  of  the  goods  of  the  tes- 
tator or  intestate  remained  unadministered  at  the  death  of  the 
executor  or  administrator  could  not  be  passed  or  transferred  by 
his  will-.  11  Vin.  Abr.  109,  pi.  3,  421,  pi.  6,  267,  pi.  6.    These 
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goods  ceased  to  have  an  owner  until  the  ordinary  g^ftve  them  one 
bj  appointing  an  administrator  de  bonis  noriy  in  case  of  an  ad- 
ministrator's djing  or  of  an  executor  dying  without  appointing 
his  executor,  and  in  case  of  his  having  appointed  one^  then  by 
granting  probate  of  the  will  to  his  executor,  the  executor  of  the 
first  executor  became  in  effect  the  executor  of  the  first  testator: 
11  Yin.  Abr.  421,  pi.  6,  267,  pi.  6.     So  that  the  only  means 
which  the  first  administrator  or  executor  had  of  securing  to  him- 
self the  benefit  given  him  by  the  law  or  the  will,  in  the  testa- 
tor's or  intestate's  estate,  was  to  dispose  of  it  or  to  convert  it, 
which  he  had  the  power  of  doing,  and  thus  make  it  his  own,  so 
that  he  did  not  injure  creditors,  and  if  he  did,  they  had  their 
remedy  without  the  intervention  of  an  administrator  de  bonis 
non^  under  the  provisions  of  the  statutes  of  30  Gar.  II.,  and  4 
and  6  W.  &  M. 

That  it  ever  has  been  considered  to  be  the  law  by  courts  and 
jurists,  that  the  collection  of  debts  due  to  the  testator  or  int<>s- 
tate,  or  disposition,  change,  or  alteration  of  the  goods  made  by 
the  executor  or  administrator,  would  protect  them  from  the 
claim  of  the  administrator  de  bonis  non,  as  unadministered 
goods,  will  abundantly  appear  from  adjudged  cases  and  other 
authorities,  some  of  which  I  will  refer  to. 

Lord  Chancellor  King,  in  AUomey-general  v.  Hooker^  2  P. 
Wms.  840,  says:  ''All  the  personal  estate,  the  property  where- 
of is  not  altered,  shall  go  to  the  administrator  de  bonis  non." 
In  Tingreyy.  Brown,  1  Bos.  &  Pul.  311,  Chief  Justice  Eyre  says: 
*' Everything  is  unadministered  which  has  not  been  reduced 
into  the  actual  possession  of  the  executor  and  converted  by 
him."  In  Wankford  v.  Wankford,  1  Salk.  306,  by  Holt,  Chief 
Justice:  "  If  the  goods  of  the  testator  remain  in  specie,  they 
shall  go  to  his  administrator  de  bonis  non,  because  in  that  case 
it  is  notorious  which  were  the  goods  of  the  testator,  and  they 
are  distinguishable;  and  there  is  the  same  reason,  where  money 
is  kept  by  itself,  and  the  husband  permits  it  to  be  so;  but  if  the 
husband  seizes  it,  it  will  be  his,  and  will  be  a  devcuiavU,"  He 
is  here  speaking  of  an  executrix  of  the  obligee,  who  had  inter- 
married with  the  obligor,  and  received  from  him  the  money  due 
upon  the  obligation.  So  upon  the  same  principle,  if  the  execu- 
trix without  marrying  the  obligor,  had  received  the  money  from 
him,  and  put  it  in  with  her  own,  or  used  it  in  any  way,  its  dis- 
tinguishing mark  would  have  been  gone;  it  would  have  been  a 
conversion,  a  devastavit,  and  the  administrator  de  bonis  non 
would,  upon  the  principle  here  laid  down,  have  no  claim  to  it 
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The  same  principle  will  be  fouud  in  3  Bac.  Abr.,  tit.  Executors 
and  Administrators,  19,  20,  where  it  is  said,  that  ''an  adminis- 
trator de  bonis  non  is  entitled  to  all  the  goods  and  persona^ 
estate,  snch  as  terms  for  years,  household  goods,  etc.,  which 
remained  in  specie  and  were  not  administered  by  the  first  exec- 
utor or  administrator,  as  also  to  all  debts  due  and  owing  to 
the  testator  or  intestate." 

From  this  it  would  appear  that  if  the  goods  are  changed  or 
altered,  and  remain  no  longer  in  specie,  or  have  been  disposed 
of,  the   administrator  de  bonis  non  can  not  claim  them;  and 
BO  of  the  debts,  unless  they  be  such  as  grow  out  of  contracts  to 
which  the  testator  or  intestate  was  a  party,  for  otherwise  they 
can  not  be  said  to  be  debts  due  and  owing  to  the  testator  or 
intestate,  which  is  fully  established  by  the  decision  of  the  lord 
chancellor  in  Barker  v.  Talcot  and  Shaw,  1  Yern.  473,  where  the 
administrator  of  a  lessor  settled  with  the  tenant  or  lessee  for  ar« 
rearages  of  rent  due  to  the  intestate  at  the  time  of  his  death, 
received  part  of  the  amount  in  money,  and  took  the  tenant's 
note,  payable  to  himself,  for  the  balance,  and  died,  the  note  re- 
maining unpaid;  it  was  held,  upon  a  full  hearing,  that  the  note 
given  to  the  administrator  was  quasi  payment,  and  a  good  con- 
version, and  that  the  same  ought  to  go  to  his  administrator,  and 
not  to  the  administrator  de  bonis  non;  this,  too,  it  may  be  ob- 
served, was  the  decision  of  a  court  of  equity.     In  Jenkins  v. 
Plume,  1  Salk.  207,  it  is  said  by  the  court  that  if  a  third  person 
receive  a  debt  due  and  owing  to  the  testator,  with  or  without 
the  consent  of  the  executor,  yet  the  executor  may  sue  such  per- 
son for  money  had  and  received  to  his,  the  executor's  use;  and 
in  case  it  was  received  without  his  consent,  it  becomes  assets 
the  moment  he  obtains  judgment  for  the  amount  without  exe- 
cution, although  if  he  had  sued  the  original  debtor,  that  is,  the 
person  who  owed  the  money  to  the  testator,  it  would  not  have 
been  assets  till  levied  by  execution  or  received.     If  the  money 
had  been  received  by  .such  third  person  with  the  consent  of  the 
executor,  it  would  in  effect  have  been  a  payment  to  the  execu- 
tor himself,  and  assets  in  his  hands  immediately,  and  a  dis- 
charge of  the  debtor;  but  if  received  without  his  consent,  it 
would  only  be  made  a  payment  or  discharge  of  the  debt  by  hia 
subsequent  conduct.     His  bringing  suit  for  the  money  against 
the  receiver  was  an  assertion  of  his  right  to  it,  and  a  confirma- 
tion of  the  payment,  which  he  could  not  retract  after  obtaining 
judgment  for  it.    The  original  debtor  was  thereby  discharged, 
the  executor  himself  became  responsible  for  the  money.   It  was 
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no  longer  money  due  or  owing  upon  a  contract  made  to  whicli 
the  testator  was  a  party,  but  money  for  which  the  administra- 
tor recovered  a  judgment  upon  a  promise,  as  appeared  by  the 
record,  made  to  himself.  In  short,  the  administrator,  by  his 
a£Srming  and  ratifying  the  payment  of  the  debt  to  the  defend- 
ant, had  changed  or  converted  it;  administered  it,  as  the  court 
must  have  understood  it,  for  they  say,  in  case  of  the  executor's 
dying  intestate  before  execution  of  the  judgment  and  receipt  of 
the  amount  of  it,  that  his  administrator,  and  not  the  adminis* 
trator  de  bonis  non,  shall  have  a  &cire  facias  and  execution  upon 
it.  So  where  the  plaintiff,  as  executor,  and  the  defendant  sub- 
mitted by  bond  all  controversies  relating  to  the  testator's  estate 
to  arbitration,  and  the  arbitrator  awarded  that  the  plaintifl 
should  deliver  certain  goods,  of  which  the  testator  died  pos- 
sessed, to  the  defendant,  and  that  the  defendant  should  pay  to 
the  plaintiff  three  hundred  and  twenty  pounds,  in  an  action 
upon  the  bond,  for  having  failed  to  perform  the  award,  the  de- 
fendant pleaded  that  the  money  awarded  to  be  paid  by  him  was 
attached  by  writ  of  foreign  attachment  according  to  the  custom 
of  London,  and  adjudged  by  the  court  that  although  it  were 
assets,  yet  it  was  not  attachable,  for  then  the  administrator  de 
bonie  rum  might  sue  for  it:  Ebrsam  v.  Target,  1  Yent.  Ill;  & 
G.,  by  the  name  of  Horsey  v.  Targes,  1  Lev.  306.  And  where  a 
promissory  note  was  made  by  a  debtor  of  the  testator  to  an  ex- 
ecutor (ai  execulori),  such  note  shall  go  to  the  administrator  of 
the  executor,  and  not  to  the  administrator  de  bonis  non:  BeUs  v. 
MitcheU,  10  Mod.  316. 

So  in  Batter  v.  Bernard,  1  Oh.  Oas.  224,  Lord  Ohancellor 
Finch  held  that  where  an  administrator  had  made  a  mortgage  of 
the  intestate's  term  under  a  lease  for  years,  and  made  A.  his 
executor,  and  died,  his  executor,  and  not  the  administrator  de 
bonis  non  of  the  intestate,  was  entitled  to  redeem,  because  the 
mortgaging  of  the  term  was  an  alienation  and  conversion  of  it. 
This  decision  was  made  in  a  court  of  eqi^ty  where  the  adminis- 
trator de  bonis  non  was  a  party,  praying  the  court  to  have  the 
benefit  of  the  redemption,  which  goes  to  show  that  the  rights 
and  claims  of  an  administrator  de  bonis  non  are  governed  and 
regulated  by  the  same  principles,  both  in  law  and  equity.  An 
administrator,  as  such,  being  possessed  of  a  term  of  his  intes- 
tate for  a  hundred  years,  made  a  lease  for  five  years,  rendering 
rent  to  himself,  his  executors,  and  assigns,  and  after  appointing 
his  executor,  died;  bis  executor,  and  not  the  administrator  de 
bonis  non,  was  adjudged  to  be  entitled  to  receive  the  rent  which 
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fell  doe  under  the  lease:  Dreto  t.  Bayly ^  2  Lot.  100;  S.  C, 
Freem.  Bep.  392;  1  Vent.  275,  and  cited  in  Noel  v.  Robinson^  1 
Yem.  94.  The  same  question  was  also  decided  in  the  same  way 
in  Norton  v.  Harvey^  1  Vent.  259.  In  these  cases  it  was  said 
by  Lord  Hale  that  the  rent  when  received  would  be  assets,  so 
that  the  fact  of  the  money  or  other  thing  being  assets  does  not 
determine  it  to  belong  to  the  administrator  de  bonis  non. 

This  subject  was  ably  and  fully  discussed  in  the  court  of  ap- 
peals of  Virginia;  first,  by  counsel  who  argued  the  cause  twice, 
and  afterwards  by  the  judges,  who  delivered  their  opinion  sma- 
lun,  in  the  case  of  Coleman,  Adm'r  de  bonis  nan  of  Wemick,  y. 
McMurdo  and  Prentia,  in  which  it  was  decided  that  the  adminis- 
trator de  bonis  non  could  not  sue  the  representative  of  a  former 
executor  or  administrator,  either  at  law  or  in  equity,  for  assets 
wasted  or  converted  by  the  first  executor  or  administrator;  but 
such  suit  may  be  brought  directly  by  creditors,  legatees,  or  dis- 
tributees: 5  Band.  51.  This  court,  at  the  last  Sunbury  session, 
decided,  in  Kendcd's  Adm*r  v.  Zee,  a  case  not  yet  reported,  that 
the  administrator  de  bonis  non  was  not  entitled  to  receive  the 
money  due  upon  a  bond  taken  by  the  first  administrator  to  him- 
self to  secure  the  payment  in  part  of  the  purchase  money  of 
land  sold  by  him  as  the  property  of  the  intestate,  under  a  decree 
of  the  orphans'  court,  for  the  purpose  of  paying  the  debts  of 
the  intestate  and  supporting  his  minor  children;  and  that  a  re- 
ceipt given  by  the  administrator  de  bonis  non  for  the  part  of  the 
amount  of  the  bond  paid  him  by  the  obligor,  was  no  defense 
pro  ianio  in  an  action  upon  the  bond  by  the  personal  representa- 
tive of  the  first  administrator.  And  although  this  was  not  the 
case  of  a  bond  taken  by  the  first  administrator  to  secure  the  pay^ 
ment  of  the  price  of  personal  property  of  the  intestate  sold  by 
him,  yet  a  majority  of  the  court  were  of  opinion  that  even  in 
that  case  the  administrator  de  bonis  non  would  have  no  claim 
to  the  bond  or  the  money  due  upon  it,  because  it  was  neither 
goods  nor  moneys  of  which  the  intestate  died  possessed,  and 
which  still  remained  not  administered;  and  the  chief  justice, 
who  delivered  the  opinion  of  the  court,  has  shown  very  clearly 
the  law  to  have  ever  been  that  the  administrator  de  bonis  non 
could  not  claim  the  money  due  on  a  bond  taken  by  the  first 
administrator  upon  a  sale  of  either  personal  or  real  estate 
made  by  him* 

It  is  manifest,  too,  that  the  late  chief  justice  of  this  court,  from 
what  he  has  said,  in  delivering  the  opinion  of  the  court  in  the  case 
of  Alien  V.  Irwin,  1  Serg.  &  B.  549,  was  inclined  to  think  that  the 
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adminisirator  de  hon%8  nan  conld  not  recover  in  any  form  ol 
action  against  the  administratora  of  the  executor,  the  balance 
due  from  anch  executor  npon  the  settlement  of  his  adminis- 
tration account  of  the  estate  of  the  testator.    He  says:    "I 
think  it  well  enough  settled  that  the  administrator  de  bonis 
turn  could  not  support  the  present  action  "  (which  was  assump- 
sit)  *'  by  any  principle  of  the  common  law.     He  is  entitled  only 
to  such  goods  or  chattels  of  the  testator  as  remained  in  specie 
in  the  hands  of  the  executor  at  the  time  of  his  death,  or  to  such 
money  as  belonged  to  the  testator's  estate,  and  had  been  kept 
by  the  executor  separate  and  unmixed  with  his  own.    In  all 
other  cases  the  property  was  considered  as  vested  in  the  execu- 
tor, and  could  not  be  recovered  in  any  form  of  action  by  the 
administrator  de  bonis  non.     That  such  is  the  law  will  appear 
by  the  opinion  of  Chief  Justice  Holt,  in  the  case  of  Wani^ord 
T.  Wankfbrd,  1  Salk.  306.    And  that  it  was  so  taken  by  Chief 
Justice  Parsons,  may  be  inferred  from  his  opinion  in  Orout  ▼. 
Chamberlin,  4  Mass.  611.    In  Pennsylvania,  however,  where 
the  executor  is  held  to  be  a  trustee  for  the  next  of  kin,  for  such 
part  of  the  personal  estate  as  is  not  given  away  by  the  testator, 
there  are  strong  reasons  for  supporting  an  action  at  law,  pro- 
vided chancery  would  support  a  bill  filed  by  the  administrator 
de  bonis  non  in  cases  where  the  executor  is  a  trustee  for  the  next 
of  kin.    We  directed  the  attention  of  the  counsel  to  this  point, 
but  their  researches  here  produced  no  instance  of  a  bill  in  equity 
being  sustained  in  such  case.     I  have  no  doubt  but  an  action 
will  lie  in  our  courts,  by  a  creditor  or  legatee  of  the  testator  or 
by  the  next  of  kin  for  the  undisposed  surplus  of  the  personal 
estate.     There  does  not  seem  therefore  to  be  any  necessity  for 
the  present  action/'    The  counsel  for  the  defendant  in  this  last 
case  are  stated  to  have  cited  Anderson,  23,  pi.  49;  Moor,  4,  pL 
13;  S.  C,  cited  Ray,  82,  in  Paschal  v.  Warren,  Cro.  Car.  450, 
pi.  23,  457,  pi.  3,  457,  pi.  3;*  12  Car.  B.  R.;  Cleve  v.  Veer,  S. 
P.,  in  support  of  the  proposition,  that  "if  the  administrator  of 
the  first  intestate  brings  an  action  for  goods  of  the  intestate 
and  recovers,  his  administrator  shall  have  execution  of  the 
judgment;  but  when  he  has  recovered,  then  the  administrator 
of  the  first  intestate  shall  compel  him,  in  a  court  of  equity,  to 
render  so  much  of  the  money  as  he  had  recovered  to  him,  for 
the  use  of  the  first  intestate.     I  apprehend  there  is  some  mis- 
take in  this.     There  is  no  such  case  as  the  one  referred  to  in 
Raymond,  and  the  other  cases  do  not  contain  any  such  princi- 

1.  No  nch  case  Umm  reported. 
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pie.  They  establish  this,  that  if  the  first  administrator  of  the 
intestate  bring  an  action  of  debt  in  autre  droit,  and  recover 
judgment,  bnt  dies  before  execution,  the  administrator  de  bonis 
non  can  not  Lave  a  revival  and  execution  of  the  judgment,  nor 
can  the  personal  representative  of  the  deceased  administrator 
have  it.  The  judgment  upon  the  death  of  the  first  administra- 
tor becomes  a  nullity.  The  administrator  de  fronts  non  was  en- 
titled to  demand  and  receive  the  debt,  but  if  not  paid  to  him 
volantarily,  he  could  only  enforce  it  by  bringing  a  new  suit, 
which  was  certainly  the  law  until  17  Car.  II.,  c.  8,  sec.  2, 
changed  it  in  case  of  a  judgment  after  verdict,  and  gave  the 
administrator  de  bonis  non  a  right  to  sue  out  a  scire  facias,  and 
take  execution  upon  it:  See  2  Saund.  72,  n.  note,  and  the  cases 
there  cited. 

I  have  not  met  with  a  single  case  to  support  the  proposition 
which  is  said  to  have  been  advanced  by  the  counsel  for  the 
defendant  in  the  case  of  Alien  v.  Irurin,  nor  have  I  found  even 
a  dictum  to  that  effect,  unless  it  can  be  made  out  by  an  infer- 
ence from  one  imputed  to  Justice  Hale,  in  the  case  of  Drew  v. 
BaUy,  2  Lev.  100,  101,  a  case  already  cited,  where  an  adminis- 
trator,  being  possessed  of  a  term  for  one  hundred  years,  let  for 
five  years,  reserving  a  rent,  and  died.  Upon  suit  brought  by 
the  executor  of  the  deceased  administrator,  it  w^s  adjudged 
that  he  was  entitled  to  recover  the  rent,  and  not  the  adminis- 
trator de  bonis  non.  And  Hale  said:  "  The  executor  of  the  ad- 
ministrator shall  have  this  rent,  but  it  shall  be  assets  in  his 
hands,  liable  to  the  debts  of  the  intestate,  for  which  he  shall  be 
charged  as  executor  deson  tort"  If  it  were  true  that  he  would  be 
chargeable  with  the  rent  when  received,  as  executor  de  son  tort, 
it  might  perhaps  be  inferred  that  he  would  be  so  at  the  suit  of 
the  administrator  de  bonis  non,  as  well  as  the  creditors  of  the  in- 
testate, because  I  take  it  to  be  a  general  principle  that  an  exec- 
utor de  son  tort  is  liable  to  the  action  of  the  lawful  executor  or 
administrator:  Garth.  104;  1  Ld.  Eajm.  661;  1  Com.  Dig.,  tit. 
Administrator,  c.  8,  p.  366,  4th  ed.  by  Rose;  Went.  Ex.  331, 
Jeremy's  ed.  It  is  difficult,  however,  to  conceive  how  the  ex- 
ecutor of  the  administrator  could  be  made  to  be  an  executor  de  son 
tort  in  receiving  rent  or  moneys  which  the  court  decided  that  he 
and  he  alone  had  a  right  to  receive.  For  executor  de  son  tort, 
ex  vi  termini,  means  one  who  acts  without  authority  of  his  own 
wrong.  **  He  is  such  as  takes  upon  him  the  office  of  an  exec- 
utor by  intrusion,  not  being  so  constituted  by  the  testator  or 
deceased,  nor  for  want  of  such  constitution  substituted  by  the 
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ordinary  to  administer:"  Went.  Ex.,  Jerem/s  ed.  320.    The 
deciaions  in  the  court  of  equity  in  the  cases  of  Barber  ▼.  Talool 
and  Shaw,  1  Vern.  473,  and  Builer  v.  Bernard,  referred  to  above, 
repudiate  the  idea  of  the  personal  representative  of  the  first 
executor  or  administrator  being  made  liable  to  the  adminis- 
trator de  bonis  non,  either  as  executor  de  son  tori  or  otherwise. 
For  it  must  be  observed  that  the  administrator  de  bonis  non^ 
and  the  personal  representative  of  the  first  executor  or  adminis- 
tistor,  were  parties  in  each  of  those  two  last  cases,  and  beings  in 
a  court  of  equity,  where  form  or  such  like  objection  would  be 
no  impediment,  the  money  must  be  considered  as  having  been 
decreed  to  such  of  the  parties  before  the  court  as  was  ultimately 
entitled  to  receive  it,  and  as  finally  settling  the  question  be- 
tween the  representatives  of  the  first  executor  or  adminis- 
trator, and  the  administrator  de  boms  non,  which  of  them  should 
have  it. 

Cases  have  been  referred  to  in  order  to  show  that  everything 
growing  out  of  or  arising  from  the  estate  of  the  deceased,  as 
the  proceeds  of  sales  made  of  the  goods  or  of  debts  coUected, 
and  the  fruits  of  suits  brought  for  the  conversion  of  the  de- 
eeased's  property,  although  prosecuted  by  the  executors  or 
administrators  in  their  own  names,  are  still  to  be  considered 
assets  in  the  hands  of  such  executors  or  administrators,  and  to  be 
accounted  for  as  such  after  their  death  by  their  representatives, 
if  not  done  by  themselves  in  their  life-time:  of  this  there  can  be 
no  doubt.  In  law  as  well  as  equity,  notwithstanding  the  alter- 
ation or  conversion  of  the  goods  by  the  executor  or  adminis- 
trator, since  the  statute  of  Car.  II. ,  which  in  effect  operates  as 
a  will  for  every  person  in  England  dying  intestate,  by  disposing 
of  and  designating  those  who  shall  have  his  estate,  the  executors 
or  administrators  are  considered  trustees  managing  and  adminis- 
tering the  estate  for  the  benefit  of  all  concerned,  that  is,  the  cred- 
itors of  the  deceased  who  have  the  first  claim  upon  the  estate;  and 
after  paying  them,  the  legatees,  or  those  entitled  by  the  statute 
of  distributions  to  the  residue.  But  an  administrator  de  bonis  non 
is  not,  as  I  apprehend,  to  be  considered  as  cestui  que  trust  in  such 
case,  or  as  having  claim,  in  either  law  or  equity,  further  than  hi? 
commission  as  administrator  de  bonis  non  gives  him  a  right  which 
is  purely  of  a  legal  character,  and  extends  only,  as  we  have  seen 
by  the  cases  and  authorities  cited,  to  those  goods  and  chattels, 
rights  and  credits,  which  were  of  the  testator  or  intestate  at  the 
time  of  his  decease,  and  remain  unadministered,  that  is,  in 
specie,  unaltered  or  uncontroverted,  by  any  act  of  the  first 
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executor  or  administrator.    It  is  immaterial  to  creditors  whether 
tbej  shall  receive  pajrmeot  of  their  debts  from  the  executor  or 
administrator  of  the  deceased  executor  or  administrator,  or  of 
the  administrator  de  bonis  non;  and  it  is  certainly  the  duty  of 
the  one  as  much  as  that  of  the  other,  promptly  and  without 
suit  to   pay  the  creditors    of    the    first   testator^r  intestate 
so  far   as    either  shall  have  assets  of   that  character  which 
are  to  be  paid  out  by  him  in  that  way.     It  has  been  shown  that 
if  the  executors  or  administrators  die  without  paying  the  debts, 
and  after  having  changed  the  specific  character  of  the  goods  or 
debts  of  their  testator  or  intestate,  as  by  having  converted  the 
goods  into   money,  or  having  collected  the  debts  due   and 
owing  to  their  testator  or  intestate,  or  having  taken  new  securi- 
ties for  them  payable  to  themselves,  and  released  or  given  up 
to  the  old,  that  the  creditors  may  sue  and  recover  their  debts 
of  the  personal  represeotatives  of  such  deceased  executors  or 
administrators,  to  the  extent  of  the  funds  so  converted  or 
changed;  and  if  a  surplus  should  remain,  that  it  may  be  re- 
covered by  the  legatees  or  next  of  kin  from  them  in  a  court  of 
ecpiity,  where  such  exists,  and  in  this  state,  for  want  of  a  court 
of  chancery,  would  be  recoverable  in  courts  of  law.     Hence  there 
is  necessity  for  placing  such  funds  in  the  hands  of  the  ad- 
ministrator de  bonis  non,  or  giving  to  him  a  right  of  action  to 
recover  the  same. 

And  although  it  has  been  said  and  thought  by  some  that 
there  is  great  inconvenience  attending  this  course,  and  that  ev- 
eiything  which  is  considered  assets,  in  any  point  of  view,  be- 
longing to  the  estate  of  the  first  testator  or  intestate,  and  which 
has  come  to  the  hands  of  the  first  executor  or  administrator, 
whether  converted  or  not,  and  for  which  he  remained  accounts* 
ble  at  the  time  of  his  death,  had  better,  upon  that  event,  go 
into  the  hands  of  the  administrator  de  bonis  non  for  final  ad- 
ministration; yet,  as  it  appears  to  me,  there  is  an  objection 
which  might  be  raised  against  this.  It  would  be  taxing  the  es- 
tate of  the  first  testator  or  intestate  with  the  cost  of  a  double,  if 
not  oftentimes  with  a  still  greater  charge  of  administration. 
I^or  the  first  and  every  subsequent  administrator  would  be  en- 
titled to  commissions  or  compensation  for  selling  and  receiving 
the  moneys  arising  therefrom,  as  also  for  collecting  the  debts 
and  paying  all  out  again,  although  it  might  only  be  to  the  ad- 
ministrator de  bonis  non  that  it  was  paid,  and  thus  it  would  be- 
come liable  to  deduction  for  commissions  as  often  as  it  would 
pass  from  one  administrator  to  the  hands  of  a  subsequent  one. 
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on  account  of  the  death  of  the  former;  and  this  operation  would 
have  to  be  repeated  as  often  as  an  executor  or  administrator,  or 
administrator  de  bonis  non^  died  without  having  fally  adminis- 
tered the  whole  estate.    It  woald  also  in  many  instances  have  a 
tendency  to  relieve  the  first  executor  or  administrator,  and  ocea- 
sionally  the  administrator  de  bonis  non,  from  his  responBibiliij' 
for  and  on  account  of  sales  made  by  bim  of  the  goods  on  a  credit, 
when  the  security  taken  afterwards  failed,  or  for  having  taken  a 
new  security,  payable  to  himself  for  debts  owing  to  the  estate;  be- 
cause if,  after  such  acts  of  the  executor  or  administrator,  he  dies, 
and  the  collection  of  these  moneys  be  taken  from  his  representa- 
tiveSy  who  certainly  in  justice  ought  to  have  the  collection  of 
them,  if  the  estate  they  represent  is  to  be  held  responsible  for 
them,  and  to  be  committed  to  the  care  and  direction  of  the 
administrator  de  bonis  non,  and  it  turns  out  afterwards  that  the 
moneys  can  not  be  recovered  on  account  of  the  insolvency  of 
those  who  were  bound  to  pay,  it  may  be  difficult,  if  not  im- 
practicable often,  to  ascertain  through  whose  default  it  was 
that  the  loss  to  the  estate  has  been  produced;  whether  it  was 
owing  to  the  insufficiency  of  the  security  at  the  time  it  was 
taken,  or  want  of  vigilance  and  attention  on  the  part  of  the 
administrator  de  bonis  non  in  collecting  it;  and  as  often  as  this 
change  is  made  the  difficulty  will  be  increased.     Besides,  it 
would  be  taking  the  completion  of  an  act  of  administration 
commenced  out  of  the  hands  of  the  representatives  of  the 
deceased  executor  or  administrator,  who  generally  being  lega- 
tees or  next  of  kin,  and  therefore  entitled  to  a  portion,  if  not 
the  whole  of  the  estate  after  payment  of  debts,  may  well  be 
presumed  to  feel  an  interest  in  the  matter,  as  to  make  them 
use  all  possible  vigilance  in  looking  after  evetything,  where  the 
slightest  neglect,  want  of  attention,  or  even  want  of  addreaa, 
might  cause  a  loss  to  fall  upon  the  estate  of  such  executor  or 
administrator,  and  putting  it  under  the  direction  of  the  admin- 
istrator de  bonis  non,  who  may  have  no  interest  in  saving  the 
estate  of  the  first  executor  or  administrator  from  loss,  further 
than  to  avoid  the  appearance  of  gross  or  culpable  negligenoe 
on  his  own  part. 

Such  a  change  would  also  dispense  with  what  I  consider  a 
salutary  rule,  and  one  now  well  established  in  respect  to  the 
payment  of  costs  by  an  executor  or  administrator,  which  is,  that 
wherever  he  brings  an  action  in  autre  droiiy  that  is,  founded 
upon  a  transaction  which  arose  in  the  life-time  of  the  testator  or 
intestate,  and  fails,  he  shall  not  pay  costs;  but  if  for  a  eaose  to 
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^rhicb  be  bimself  was  a  party,  although  the  fruits  of  the  suit,  if 
euccessful,  would  be  assets  when  recovered,  yet  if  he  fails  he 
shall  pay  the  costs  out  of  his  own  pocket.     The  only  authorities 
against  ibis  rule  are  the  cases  of  BtiU  v.  Palmer,  2  Lot.  165,  b; 
Moison  T.  Jackson,  3  Id.  60,  and  Cockerill  v.  Kynaston,  asreport^'d 
in  4  T.  R.  281,  with  the  dictum  of  Mr.  Justice  Buller  in  King 
▼.  Thorn,  1  T.  B.  489,  but  it  is  sustained  by  the  following  cases: 
AUcey  v.  Heard,  Cro.  Car.  219;  Jenkinav,  Plume  and  urife,  1  Salk. 
207;  S.  C,  6  Mod.  91^181;  Harris  v.  Hanna,  Bep.  temp.  Hardw. 
204;  Pauler  v.  Delander,  Ander.  367;  Nicolas  y^Killigrew,  1  Ld. 
Baym.  436;  Blackway  v.  BeUon,  2  Shaw,  842;  Worfidd  v.  Wor- 
fidd,  Ijatcb,  220;  Anon,,  Vent.  109,  110,  as  also  by  the  reason 
assigned  for  it;  which  is,  that  not  being  privy  to  the  original 
transaction,  he  can  not  be  presumed  to  know  exactly  what  the 
case  may  turn  out  to  be  upon  investigation,  and  therefore  shall 
not  pay  costs;  but  on  the  other  hand,  where  he  is  a  party  to  it, 
and  therefore  must  be  presumed  to  know  all  about  it,  he  will 
be  held  to  act  upon  his  own  responsibility,  and  not  to  saddle 
the  estate  with  the  costs  of  the  suit  in  case  of  failure:     See 
Yelv.  168;  Hayworth  v.  David,  Cro.  Jac.  229;  Orant  v.  Baily,  12 
Mod.  440,  and  Jenkins  v.  Plume,  1  Salk.  207,  and  Justice  Law- 
rence in  Cowell  ▼.  Waits,  6  East,  412.     In  the  case  of  Bolard 
4ind  toife  v.  Spencer,  7  T.  B.  358,  Lord  Kenyon  says:  "  The  rule 
has  been  long  settled  that  when  an  executor  or  administrator 
brings  trover  on  his  own  possession,    alleging  the  conversion 
after  the  testator  or  intestate's  death,  and  fails,  he  must  pay 
the  costs."    He  then  further  says:  "  There  must  be  some  mis- 
take in  the  case  of  CocherUl  v.  Kynaston:"     See  Lord  Ellenbor- 
ough  in  Henshal  v.  Roberts,  5  East,  154.    Lawrence,   J.,  in 
Cowell  V.  Waits,  6  East,  412.    It  would  be  unreasonable  to  ad- 
here to  this  rule  and  to  make  the  estate  of  the  first  executor  or 
administrator  responsible  for  costs,  while  his  representatives  are 
deprived  of    all  power,  control,  or  management  of  the  suit 
which  is  given  to  the  administrator  de  bonis  non  to  direct  and 
manage  as  he  pleases. 

It  is,  however,  objected  in  the  present  case,  that  the^idminis- 
tration  bond  taken  under  our  intestate  law  of  the  nineteenth  of 
April,  1794,  is  of  different  import,  or  at  least  has  been  ad- 
judged to  have  a  different  effect  in  Pennsylvania  from  the  ad- 
ministration bond  given  in  England,  in  pursuance  of  the 
statute  of  distribution  of  22  and  23  Car.  II.,  c.  10.  Our  bond, 
the  form  of  which  is  given  in  the  act  of  assembly  of  1794,  is 
almost  a  literal  copy  of  the  form  prescribed  by  the  statute  of 
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22  and  23  Car.  11.,  c.  6, 10,  and  there  is  therefore  no  reaaoD  in 
this  particular  why  the  effect  of  sach  bond  with  us  should  be 
different  from  what  it  is  in  England.     But  it  is  said  that  it  has 
been  adjudged  in  England  that  the  creditors  have  no  interest 
in  such  bond,  and  can  claim  no  benefit  from  it;  whereas  it  has 
been  determined  in  Pennsylvania  that  they  have.     No  doubt 
the  law  is  so  in  Pennsylvania.     Indeed,  by  a  supplement  to  the 
intestate  act  of  1794,  passed  the  fourth  of  April,  1797,  a  mode 
of  proceeding  by  creditors  upon  administration  bonds  against 
the  principals  and  sureties,  it  is  expressly  provided  for  by  the 
second  section  of  the  act.     And  it  is  also  true,  that  for  some 
time  after  the  statute  of  22  and  23  Car.  II.  came  into  opera- 
tion, it  was  held  by  the  courts  in  England  that  the  ordinary 
could  not  assign  the  bond  to  creditors,  and  that  the  non-pay- 
ment of  debts,  however  sufficient  the  assets  might  be  for  that 
purpose,  was  no  breach  of  its  condition:  See  Archhb^hop  of  Can" 
terbury  v.  Wills,  1  Salk.  315,  316;  Greeimde  v.  Benson,  3  Atk. 
249-252;  Baker  v.  Dumarasque,  2  Id.  GQ;  Wallis  v.  Fipon,  Ambl. 
183;  and  Ashley  v.  Bailie,  2  Ves.  370,  where  Sir  John  Strange, 
master  of  the  rolls,  acknowledges  that  it  has  been  so  decided, 
but  says  that  he  can  not  see  upon  what  ground.     However,  in 
the  case  of  the  Archbishop  of  Canterbury  v.  House,  Cowp.  140, 
decided  in  1774,  unanimously  by  the  king's  bench,  it  was  held 
that  a  creditor  had  a  right  ex  debito  juslUias,  as  well  as  the  next 
of  kin,  to  sue  upon  an  administration  bond  in  the  name  of  the 
archbishop  or  his  ordinary.     This,  I  believe,  has  been  consid- 
ered the  law  ever  since  in  England;  so  that  it  would  appear 
that  we  have  not  only  borrowed  from  there  the  form  of  oar 
bond,  but  the  effect  and  construction  given  to  it  in  that  countzy 
before  our  revolution,  and  at  the  time  of  the  passage  of  our  act 
on  the  same  subject.     No  argument,  therefore,  can  be  drawn 
from  this  source  in  favor  of  the  plaintiff  in  error,  although  I 
think  it  furnishes  one  against  him,  because  we  have  seen,  from 
the  cases  and  authorities  referred  to,  that  the  administrator  de 
bonis  non  can  claim  nothing  under  and  by  virtue  of  the  admin- 
istration bond  since  the  statute  of  22  and  23  Gar.  II.  that  he 
could  not  have  claimed  a  right  to  before;  and  why  should  it  be 
different  here  ?    I  confess  that  I  can  see  no  reason. 

In  the  last  place,  the  acts  of  assembly  of  the  twenty-seventh 
of  March,  1713,  1  Smith's  Laws,  81,  and  of  the  fourth  of  April, 
1797, 3  Smith's  Laws,  296,  have  been  referred  to  and  relied  on  by 
the  counsel  for  the  plisiintiff  in  error;  and  it  has  been  urged  that 
although  this  case  is  not  thereby  expressly  provided  for,  yet  they 
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show  how  far  a  preceding  executor  or  adminlBtrator,  whose  let- 
ters of  administration  have  been  revoked,  or  who  has  been  dis- 
missed from  the  administration  by  an  order  or  decree  of  the 
orphans'  court,  may  be  and  is  made  responsible  to  his  sao- 
cessor  for  everything  which  came  to  his  hands  as  executor  or 
administrator;  that  the  present  case,  if  not  within  the  letter  of 
these  actSy  is  at  least  within  their  spirit,  and  that  the  rights  of 
the  administrator  de  bonis  non  ought  to  be  ascertained  and  reg- 
ulated by  the  same  principles,  as  they  allege  there  is  the  same 
reason  for  it  in  the  one  case  as  there  is  in  the  other.     The  sec- 
ond section  of  the  last  of  these  two  acts  has  been  dwelt  on 
more  particularly;  and  it  has  been  contended  that  inasmuch  as 
that  section,  in  case  of  an  executor  or  administrator  being  dis- 
missed by  fi  decree  or  order  of  the  court,  authorizes  the  court 
to  order  bim  **  to  deliver  over  and  pny  to  the  successor  all  and 
every  the  goods,  chattels,  rights,  credits,  title  deeds,  evidences, 
and  securities,  which  were  of  the  decedent,  and  which  came  to 
his  or  their  hands,  and  remain  unadministered,  and  to  account 
with  the  said  successor  for  all  and  every  the  goods,  chattels* 
rights,  and  credits  which  shall  have  been  previously  adminis- 
tered, and  pay  over  the  balance  which  shall  remain  due  from 
him  or  them  to  the  said  successor,  in  such  manner  and  time  as 
the  said  court  shall,  upon  an  examination  and  confirmation  of 
Bach  account  (to  be  had  according  to  the  usual  course  of  pro- 
ceeding in  case  of  accounts  of  executors  and  administrators 
settled  in  such  courts),  award  and  order,"  the  courts  ought,  in 
conformity  to  the  principle  therein  manifested,  to  extend  the 
tights  of  the  administrator  de  bonis  non  so  as  to  give  him  every- 
thing which  the  courts,  by  the  provisions  of  this  section,  are 
authorized  to  order  a  dismissed  executor  or  administrator  to 
pay,  deliver  over,  and  account  for,  to  his  successor. 

It  is  very  certain  that  before  the  passage  of  these  acts  of  as- 
sembly, the  administrator  de  bonis  non  could  lay  no  claim  to  any 
part  of  the  estate  which  had  been  administered,  altered,  or  con- 
verted, that  did  not  remain  in  specie,  by  the  first  executor  or 
administrator.  It  appears  to  me  that  neither  of  these  acts  em- 
hraces  the  case  of  an  administrator  de  bonis  non.  His  case  was 
provided  for,  and  his  rights  defined  and  established  by  the  law 
AS  it  then  stood;  but  these  acts  were  intended  to  provide  for 
i^d  apply  a  remedy  to  certain  cases  where  none,  or  at  least  no 
^equate  one,  existed  before.  These  cases  intended  to  be  pro- 
dded for  were:  when  letters  of  administration  had  been  granted 
^thout  bond  and  sureties  being  given,  when  sureties  had  been 
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taken,  but  were  insufficient,  or  when  the  executors  or  adminis- 
trators of  the  decedent  were  wasting  or  mismanaging  the  estate. 
These  are  the  only  cases  mentioned  in  these  two  acts,  and  I 
think  it  is  impossible  to  make  it  out  that  the  appointment  of  an 
administrator  de  bonis  non  falls  within  any  of  the  caaes  de- 
scribed in  these  acts.     An  administrator  de  bonis  non  ia   not 
appointed  because  his  predecessor  had  not  given  bond  with 
sureties,  or  because,  though  he  had  given  bond  and  aureties, 
yet  they  were  not  sufficient,  or.  because  he  had  wasted  or  mis- 
managed the  estate,  or  because  his  estate  and  his  representatiyes 
are  not  sufficient,  and  to  be  trusted  with  making  good  the 
amount  of  all  that  was  administered  or  wasted,  but  beca  \se  the 
first  executor  or  administrator  is  dead,  and  there  is,   there- 
fore, no  one  in  being  who  by  law  has  any  power  or  right  to  take 
charge  of  that  part  of  the  estate  which  remains  in  specie  and 
unadministered.    It  is  obvious  that  it  was  impossible  to  remedy 
the  evil  intended  to  be  provided  for  by  these  acts,  without  tak- 
ing everything  belonging  or  relating  to  the  estate  out  of  the 
hands  of  the  dismissed  executor  or  administrator.     The  prob- 
ability  of  loss  being  sustained  by  or  through  him,  if  suffered  to 
continue  in  office,  was  the  very  reason  and  ground  of  dismiasing 
him.     This  is  in  no  wise  applicable  to  the  case  of  appointing  an 
administrator  de  bonis  non,  so  that  he  is  neither  wiUiin  the  let- 
ter, reason,  or  spirit  of  these  acts.  I  however  think,  notwithstand- 
ing, that  the  second  section  of  the  last  act  has  a  pretty  strong 
bearing  upon  the  present  case,  but  against  the  plaintiff  ia  error. 
I  consider  it  a  Ptrong  demonstration  on  the  part  of  the  legisla- 
ture that  they  considered  the  law  in  the  case  of  an  administrator 
de  bonis  non,  and  what  he  as  such  was  entitled  to,  the  same  as  I 
have  laid  it  down  in  this  case;  otherwise,  if  they  had  believed  it 
to  be  such  as  the  counsel  for  the  plaintiff  have  contended  for 
here,  it  would  have  been  sufficient  in  so  many  words  to  hare 
authorized  the  orphans'  court,  upQu  the  cause  therein  men- 
tioned for  that  purpose  being  shown  approved,  to  dismiss  such 
executor  or  administrator,  and  to  appoint  an   administrator 
de  bonis  non,  with  all  the  rights,  powers,  and  privileges  of  such. 
We  must  infer,  however,  that  they  were  of  opinion  that  this 
would  not  have  been  sufficient  to  attain  the  end  in  view,  and 
therefore  they  expressly  authorized  the  court  to  order  the  dis- 
missed executor  or  administrator  "  to  account  with  his  succes- 
sor for  all  and  every  the  goods,  chattels,  rights,  and  credits, 
which  shall  have  been  previously  administered,  and  to  pay  awet 
the  balance,"  etc. ,  as  well  as  the  unadministered  goods,  etc. 


Feb.  1832.]  Potts  v.  Smith.  379 

Now  it  is  impossible  to  make  sense-  out  of  this  part  of  the  sec* 
tion  which  speaks  of  the  goods,  etc. ,  preriously  administered, 
unless  they  are  understood  in  the  technical  sense  de  bonis  non 
administratis,  and  as  used  in  the  commission  granted  to  the  ad- 
ministrator de  bonis  non;  for  if  they  were  to  be  understood  as 
meaning  goods,  chattels,  rights,  and  credits,  which  had  been 
previously  and  fully  Hdministered,  as  it  was  contended  for  by 
the  plaintiff  in  error's  counsel,  and  that  all  which  were  not  fully 
adoiinistered  must -be  accounted  for  to  the  administrator  de 
bonis  nofiy  there  could  be  no  such  balance  from  the  administra- 
tion of  them  in  the  hands  of  the  dismissed  executor  or  adminis- 
trator as  is  there  mentioned  and  directed  to  be  paid  over  to  the 
sacceasor. 

The  plaintiff  in  error  was  not  entitled  to  maintain  his  claim 
in  the  court  below  against  the  defendants,  and  the  judgment  of 
ttiat  court  is  therefore  affirmed. 

Judgment  affirmed. 

ADKHfiSTBATOBS  DB  BONIS  KON  Adbchtistbatis  are,  aa  the  term  signi* 
fiea,  persons  appointed  by  the  court  of  probate  to  administer  upon  the  effects 
of  a  decedent  which  have  not  been  included  in  a  former  administration.    To 
wanant  the  appointment  of  an  administrator  de  bonis  non,  the  administration 
most  be  vacant:  Bambo  t.  Wyatt,  32  Ala.  365.    In  an  earlier  decision  in  the 
sime  court,  Matthews  t.  DoutkiU,  27  Id.  273,  it  is  said:  ''The  doctrine  of  the 
common  law,  in  force  in  this  state,  is,  that  when  the  probate  court  has 
graated  letters  of  administration  to  a  person  entitled  to  and  capable  of  dis- 
charging the  trust,  it  can  not  make  auy  new  appointment  of  administrator  of 
the  same  estate  until  the  occurrence  of  one  of  those  events  or  disabilities 
which,  either  temporarily  or  perpetually,  vacates  the  office;  as  the  death  or 
resignation  of  the  party,  the  repeal  of  his  authority,  etc.    If  it  makes  any 
inch  new  appointment  before  the  occurrence  of  any  one  of  such  events  or  dis- 
abilities, such  new  appointment  is  totally  void,"  citing  Griffith  v.  Frazkr,  8 
Cranch,  9;  The  Justices  v.  Selrnan,  6  Ga.  432.    The  rule  that  where  the  ad- 
ministration is  not  vacant  the  probate  court  can  not  appoint  one  to  it,  is  in- 
tended for  tho  benefit  of  tho  incumbent:  Turner  v.  Wilkins,  56  Ala.  173;  and 
therefore  if  an  administrator  accepts  letters  of  administration  de  bonis  non 
jointly  with  another,  it  amounts  to  a  resif^nation  of  his  former  authority:  Id. 
The  appointment  of  a  de  bonis  no7i  adminiBtrator  is  prima  facie,  evidence  that 
the  administration  was  vacant:  Warjieldx.  Brandy  13  Bush,  77.    Not  only 
is  it  essential  that  there  should  be  no  executor  or  administrator  of  the  estate, 
but  it  is  also  necessary  that  it  should  appear  to  the  court  that  there  exists 
property  of  the  estate  unadministered,  or  unpaid  debts,  or  something  remain- 
ing to  be  done,  in  order  to  authorize  the  granting  of  administration  de  horns 
son;  Scott  v.  Fox,  U  Md.  393;   Pinney  v.  McCrregory,  102  Mass.  190.     The 
applicant  for  letters,  however,  need  but  make  out  a  jrrima  facie  case  of  exist- 
ing  assets,  for,  as  is  reasoned  in  the  opinion  delivered  in  the  above  decision 
bom  Maiyland:  "  Tho  action  of  the  court  is  not  dependent  upon  the  weight 
of  evidence.     If  the  application  be  resisted  and  proof  be  offered  to  show  that 
the  intestate  left  no  property,  it  can  not  avail,  unless  it  bo  clear  and  explicit 
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and  above  all  doubt.  It  was  not  designed  by  the  stainte  that  qnestioiis  of 
title  to  penonal  property  should  be  tried  and  determined  by  ^e  orpbans* 
court  in  a  sammary  proceeding  upon  an  application  for  letters.  Neither  the 
oiganization  of  the  court,  nor  their  mode  of  prooeeding,  enables  them 
factorily  to  pass  upon  each  a  question. " 

In  some  states  the  jurisdiction  of  the  court  to  issue  letten  de  bams 
made  by  statute  to  depend  upon  the  amount  of  assets  unadministered  or  of 
the  debts  unpaid,  as  for  example,  in  Massachusetts,  where  that  amount  most 
be  twenty  dollars  or  upward:  Pirmeyy.  McQrtgory,  102  Mass.  190.    But  it 
is  not  necessary  that  the  assets  should  be  within  the  state:  WaJUon  v.  Collins, 
Ala.  SeL  Gas.  615.    The  court  of  the  decedent^s  residence  having  juriadio- 
tion  originally,  and  the  court  which  had  granted  the  previous  adminiatnk- 
tion  being  the  proper  court  to  confer  the  letters  de  bonis  non:   Ex  parte 
Lyons,  2  Leigh,  761.    Lapse  of  time  will  also  be  considered  in  granting  the 
letters;  and  although  the  same  limitation  may  not  be  imposed  with  respect 
to  the  time  within  which  a  de  bonis  non  administration  will  be  granted,  as  is 
provided  in  case  of  an  immediate  administration,  Pinney  v.  McGregory,  supra, 
yet  where  application  is  made  on  the  ground  of  unpaid  debts,  the  court  will 
refuse  the  appointment,  assuming  that  all  debts  have  been  paid,  and  the  ad- 
ministration closed,  if  it  appear  that  many  years,  in  this  instance  twelve, 
have  elapsed  sinco  the  grant  of  the  original  administration:   Cfiandler  t. 
Hudson,  1 1  Tex.  32;  Murjihy  v.  Menard,  14  Id.  C2.     In  construing  the  stat- 
utory limitation  prescribed  for  the  grant  of  administration,  the  courts  in 
Grossman  v.  Crary,  37  Iowa,  684,  held  that  the  act  of  their  state,  by  using 
the  word  "original,"  did  not  extend  to  an  administration  de  bonis  non;  that 
original  administration  was  necessary  to  give  the  court  jurisdiction,  and 
should  be  taken  out  in  proper  time,  but  that  subsequent  grants  of  lettoB 
might  be  made  whenever  the  settlement  and  distribution  of  the  estate  re- 
quired it. 

Where  an  administration  has  not  been  completed,  by  reason  of  the  death 
of  an  executor  intestate,  or  of  an  administrator,  or  of  the  revocation  of  thdr 
letters,  a  de  bonis  non  administration  should  be  committed  to  a  proper  ap- 
plicant. And  within  the  meaning  of  this  rule,  until  there  has  been  a  final 
distribution,  at  least,  the  administration  is  regarded  as  incomplete:  Taylor 
V.  Brooks,  4  Dev.  &  Bat.  Law,  139;  SeoU  v.  Fox,  14  Md.  393;  Donaldson  ▼. 
Raborg^  26  Id.  312;  Latta  y.  Ross,  8  Jones,  110.  In  Snuih  v.  Dennis,  33  Id. 
442,  an  administration  de  bonis  non  was  granted  twenty  years  after  the  desth 
of  the  decedent,  whose  reversionary  interest  after  a  certain  life  estate  bad 
not  been  administered.  But  an  administration  de  bonis  non  will  not  be  per- 
mitted for  the  sole  purpose  of  making  a  deed  which  the  original  representative 
neglected  to  make:  Joplin  v.  Mining  and  Smelting  Co,,  9  Bep.  51;  Sup. 
Ct  Mo.,  Oct.  1879;  Grayson  v.  Weddle,  63  Mo.  523. 

In  Bacon's  Abridgment,  vol.  2,  p.  385,  title  Executors  and  Administrators, 
is  given  a  concise  summary  of  the  instances  in  which,  and  the  persons  to 
whom  the  administration  de  bonis  non  will  be  granted.  What  is  there  said 
is  adopted  in  substance  by  Williams  in  1  Executors,  471,  and  may  be  ze* 
garded  as  the  law  where  statutes  have  not  worked  a  change.  The  language 
of  the  Abridgment  above  referred  to  is: 

"Of  an  administrator  de  bonis  no?i,  where  the  first  administrator  diesi  or 
the  executor  dies  intestate,  or  without  probate  of  the  will,  and  herein:  Ib 
what  cases  administration  de  bonis  non  shall  be  granted,  and  to  whom. 

"These  kinds  of  administrations  are  granted  in  the  following  instances: 

"1.  If  aperson  dies  intestate,  and  administration  is  granted  to  J.  S. ,  who  diss 
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withoat  having  administered  all  the  intestate's  goods;  in  this  case  the  ordinary 
must  grant  administration  of  the  goods  nnadministered  to  another,  for  the 
first  administrator  can  not  continuo  the  tmst  reposed  in  him  to  his  executor 
or  administrator,  because  he  has  no  interest  but  what  he  derives  from  the 
act  of  the  ordinary. 

"2.  So  if  an  executor  dies  intestate,  administration  de  bonis  non  cum  teit' 
kmento  annrxo  of  the  testator  must  be  granted  by  the  ordinary,  for  Uiey  are 
not  devolved  on  the  administrator  of  the  intestate,  because  he  had  them  in 
autre  droU,  in  order  to  discharge  the  trust  reposed  in  him;  but  if  the  exec- 
utor makes  his  executor,  then  the  trust  is  devolved  on  him;  and  after  pay- 
ment of  the  debts  and  legacies  of  the  first  testator,  he  has  an  absolute  prop* 
erty  in  the  goods. 

"3.  If  the  executor  dies  before  probate,  though  he  administered  in  part  by 
disposing  of  the  testator's  goods,  etc.,  yet  his  executor  can  not  be  executor 
to  the  first  testator;  but  in  this  case  there  is  not  an  administration  de  bonis 
turn  administrcU  granted,  but  an  inmiediate  administration,  because  the  ex- 
ecutor died  ante  onus  executionia  testamenti  se  swiceptum,  which  is  the  founda- 
tion the  spiritual  courts  proceed  upon." 

American  adjudications  illustrate  these  principles.  Upon  the  death  of  an 
administrator,  the  goods  of  the  intestate  do  not  go  to  the  executor  of  the  ad- 
ministrator, but  pass  to  the  de  bonis  Tion  administrator  of  the  intestate:  Taylor 
▼.  Brooks,  4  Dev.  &  Bat.  Law,  139.  For  between  the  personal  representative 
of  a  deceaaetl  administrator  and  the  heirs  or  devisees  of  the  estate  he  repre- 
sents, there  is  no  privity,  and  a  de  bonis  non  administration  must  be  taken 
oat  to  complete  the  settlement  of  the  estate:  LaUa  y,' Buss,  8  Jones,  110; 
Lansdell  v.  Winstead,  76  N.  C.  366. 

The  same  principle  is  applied  torthe  case  of  a  deceased  sole  executor;  if  he 
appointB  an  executor,  this  latter  person  is  by  virtue  of  his  appointment  enti- 
tled to  administer  upon  the  estate  of  the  first  testator:  Moseley  v.  Bendell,  L. 
R.  Q.  B.  338;  a  doctrine,  however,  completely  abandoned  in  this  country:  3 
Bedf.  on  Wills,  221,  222;  and  no  occasion  arises  for  the  granting  of  letters 
de  bonis  noTu  Should  an  executor  die  intestate,  or  omit  to  nominate  an  ex- 
ecutor, administration  de  bonis  non  must  be  taken  out:  Alexander  v.  Stewart, 
8  Gill  &  J.  227;  Crajlon  v.  Seal,  1  Ga.  322.  The  rule  and  its  reason  are 
thus  stated  in  1  Wms.  on  Ex.  254,  on  the  authority  of  English  text- 
writers  and  decisions:  "If  there  be  a  sole  executor,  the  executor  of  such  ex- 
ecutor is,  to  aU  intents  and  purposes,  the  executor  and  representative  of  the 
first  testator.  But  if  the  first  executor  dies  intestate,  then  his  administrator 
is  not  such  a  representative,  but  an  administrator  de  bo9iis  non  of  the  original 
testator  must  be  appointed  by  the  court  of  probate;  for  the  power  of  an  ex- 
ocntor  is  founded  upon  the  special  confidence  and  actual  appointment  of  the 
deceased;  and  such  executor  is  therefore  allowed  to  transmit  that  power  to 
another,  in  whom  he  has  equal  confidence;  and  so  long  as  the  chain  of  represen- 
tation is  unbroken  by  any  intestacy,  the  ultimate  executor  is  the  representa- 
tive of  every  preceding  testator.  But  the  administrator  of  the  executor  is 
merely  the  officer  of  the  court  of  probate,  and  has  no  privity  or  relation  to 
the  original  testator,  being  only  commissioned  to  administer  the  effects  of  the 
intestate  executor,  and  not  of  the  original  testator."  So  much  of  this  rule  as 
makes  the  executor  of  the  executor  the  representative  of  the  first  estate  is 
abolished  by  statute  in  many  of  the  states  of  the  Union,  as  in  the  Code  of  Civil 
Procednre  of  California,  sec.  1353;  PrescoU  v.  Morse,  64  Me.  422.  And  in 
mch  states  no  difference  could  arise  in  regard  to  an  administration  de  bonis 
mon,  whether  the  prior  representation  was  by  an  administrator  or  by  an  ex- 
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ecntor,  or  whether  such  executor  died  intestate  or  not.  If  there  are  serv^eiiml 
executors,  the  right  of  representation  survives,  and  not  even  under  the  Eng- 
lish law  could  any  interest  of  a  deceased  co-executor  be  transmitted  to  his 
executor:  In  re  Oooda  of  Smith,  3  Curt.  Ec  31. 

In  illustration  of  the  third  of  the  above  divisions  made  in  Bacon's  Abrid|;- 
ment,  is  the  case  of  JVanJiford  v.  IVank/ord,  1  Salk.  299,  where  it  was  ex- 
pressly decided  tliat  should  an  executor  before  probate  of  the  will  enter  npon 
an  administration  of  the  estate  and  die,  an  immediate  administration  should 
be  committed,  and  not  an  administration  de  bonis  non.  For,  explained  Lord 
Holt,  *'the  administering  is  an  act  in  pais,  of  which  the  spiritual  court  cao 
not  take  notice,  and  they  must  commit  administration  according  as  it  appears 
to  them  judicially,  and  not  according  to  the  fact,  and  yet  the  acts  done  by 
the  executor  are  good." 

From  this  review  it  follows  that  where  the  administration  of  an  estate  is 
made  vacant  by  the  death  of  the  administrator  or  executor,  after  probate^ 
and  in  those  states  where  the  common  law  prevails,  where  the  sole  executor 
dies  intestate  after  probate,  administration  de  bonis  non,  either  with  or  with- 
out a  will  annexed,  must  be  applied  for  in  order  to  settle  the  estate;  and  also 
vacancy  in  the  administration  occasioned  by  the  revocation  or  renouncing  of 
letters  gives  rise  to  that  condition  of  affairs  which  make  a  de  bonis  non  repre- 
sentation necessary. 

To  WHOM  SHOULD  LeTTEBS  OF  AdMINTSTRATION  DE  BONIS  NON  BB  GbANTXD^ 

is  a  question  that  formerly  was  productive  of  considerable  uncertainty.  Ths 
English  iTile,  relative  to  the  powers  of  an  executor's  executor,  disposes  of  ons 
set  of  circumstances;  and  the  statutory  regulations  in  several  of  our  statei^ 
providing  what  persons  are  to  be  preferred  in  granting  administration,  obvi- 
ate in  those  jurisdictions  many  of  the  difficulties  which  might  otherwise 
arise.  Yet,  with  respect  to  the  general  enactment  concerning  the  appoint- 
ment of  administrators,  it  may  happen,  as  is  shown  by  the  case  of  Busaell  ▼. 
JToar,  3  Mete.  187,  that  it  is  not  applicable  to  administrators  de  bonis  non. 
The  Massachusetts  act  gave  the  judge  of  probate  discretionary  powers  to 
grant  administration  on  the  death  of  a  sole  executor  or  administrator  with- 
out having  fully  administered  the  estate,  "  so  consequently,'*  said  the  courts 
"neither  the  next  of  kin  nor  any  other  persons  have  a  right  to  daim  the 
grant  of  such  administration  as  is  provided  in  respect  to  an  original  grant  of 
administration  in  a  previous  section  of  the  statute."  In  the  absence  of  suoh 
qualification,  however,  it  is  conceived  that  no  cogent  reason  exists  why  the 
statutory  preferences  pertaining  to  the  appointment  of  original  administra- 
tors should  not  be  observed  in  the  issuance  of  letters  de  bonis  non.  And  it 
has  been  repeatedly  decided,  in  the  ecclesiastical  courts  of  England,  that  in 
all  that  regards  the  obligation  of  the  statutes  of  administration  on  the  conrt» 
in  the  grant  of  administration  no  distinction  exists  between  an  original  and  a 
de  bonis  non  administration:  1  Wms.  on  Ex.  475. 

The  statutes  of  31  Edw.  III.  c.  11,  and  21  Hen.  VIIL  c.  5,  the  original 
statutes  of  administration — acts  which  have  been  guides  in  snbeeqaent  en- 
actments on  the  subject  both  in  England  and  America — were  framed  with  the 
view  of  giving  the  administration  to  those  most  interested  in  the  estate. 
With  this  object  before  their  minds,  courts,  on  occasion,  have  disregarded 
the  letter  of  the  statute  in  order  to  comply  with  its  spirit,  and  have  denied 
letters  to  the  next  of  kin  on  the  ground  that  he  had  no  interest  in  the  estates 
1  Wms.  Ex.  436.  The  rule  applies  equally  to  cases  of  administration 
de  bonis  non  cum  testamenio  annexo,  and  to  those  in  which  the  decedent  was 
an  intestate.     The  appointment  is  usually  given  on  application,  to  the  next 
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of  kin  of  an  intestate;  and  in  detennining  who  are  next  of  kin,  the  time  of 
the  decease  ia  considered.  Should  all  of  thoee  who  were  next  of  kin  be  dead, 
the  ooart  is  to  be  gaided  by  the  general  principle  of  interest  in  the  estate, 
in  determining  to  whom  to  grant  administration  de  bonis  non.  In  2  Hag. 
Ec.,  in  appendix,  many  cases  upon  the  questions  are  collected  at  length.  On 
pages  156  and  157,  after  stating  that  no  distinction  existed  between  first  and 
tubsequent  grants,  it  was  observed:  "The  ground  of  making  the  de  bonU  non 
grant  to  tho  representatives  of  the  next  of  kin  at  the  time  of  the  death,  in 
preference  to  the  next  of  kin  at  the  time  of  tho  grant,  is,  that  the  former  are 
possessed  of  the  beneficial  interest  in  the  intestate's  e£fccts,  but  that  interest 
midcr  the  22  and  23  Car.  II.,  c  10,  vests  in  the  distributees  immediately  on 
the  intestate's  death,  and  is  consequently  transmitted  to  their  representatives, 
although  no  administration  had  been  taken  out  in  the  life-time  of  such  dis- 
tributees. Accordingly,  while,  on  the  one  hand,  it  is  always  held  in  practice 
that  a  person  who  was  next  of  kin  at  the  time  of  the  death  is,  under  the 
statute  of  Hen.  VIH.,  entitled  to  the  de  bonis  non  grant  in  preference  to  the 
representative  of  the  original  administrator,  or  to  the  representative  of  any 
other  next  of  kin  at  the  time  of  the  death,  it  is,  on  the  other  hand,  the  es- 
tablished practice  and  course  of  office,  that  if  all  who  are  next  of  khi  at  the 
death  are  dead,  then  the  representative  of  such  next  of  kin  being  entitled  to 
the  beneficial  interest,  is  also  entitled  to  the  administration,  whether  original 
or  de  bonis  non;  with  this  limitation,  however,  in  both  cases,  that  a  person 
originally  in  distribntion  is  preferred  to  the  representative  of  the  next  of  kin.  *' 
These  rules,  established  by  early  judicial  decisions  in  England,  furnish  aguide 
for  the  coorts  of  those  American  states  whose  legislatures  have  not  prescribed 
other  rules.  The  practice  of  the  ecclesiastical  courts  of  England,  requiring 
that  a  party  applying  for  letters  of  administration  should  cito  those  having  a 
prior  right  in  order  that  they  may  object  to  the  issuance  of  the  letters,  is  fol- 
bwed  in  this  country,  being  embodied  in  statutes  providing  the  notice  to  be 
given  of  the  time  of  the  intended  application.  The  rule  ia  enforced  in  tho 
case  where  creditors,  whose  claims  might  be  lost  without  administration, 
have  asked  that  representation  of  their  deceased  debtor's  estate  might  be 
granted  to  them:  Fairland  v.  Percy,  L.  R.,  3  P.  &  D.  217;  S.  C,  12  Eng. 
Hep.,  Moak's  Notes,  G78,  and  in  regard  to  the  right  of  creditors  to  protect 
themselves,  no  distinction  appears  to  have  been  made  between  an  original 
and  a  df  bonis  non  administration. 

It  is  the  Duty  of  an  Admikistratob  db  BOins  non,  to  give  a  bond  for 
the  faithful  performance  of  his  office,  and  where  he  takes  with  a  will  annexed, 
the  bond  should  be  commensurate  with  the  powers  and  trusts  contained  in  the 
will:  Co/mmontoeaUh  v.  Forney y  3  W.  &  S.  353;  Zeigler  v.  SprenkU,  7  Id.  175; 
Bartsell  v.  Commonwealih,  42  Pa.  St.  453;  ShcUler's  Appeal,  43  Id.  83;  and 
the  bond  should  disclose  the  special  character  of  the  administration:  Small  y, 
Cornmonwealih,  8  Id.  101;  Ilarizell  v.  Commonwealth,  supra.  He  must  take 
poswssian  of  the  effects  of  the  estate  to  which  he  is  entiUed,  return  an  inven- 
tory, Wilson  V.  Keller,  2  Chip.  16;  Alexander  v.  .Stewart,  8  Gill  &  J.  226,  and 
distribute  to  persons  entitled:  Id,  In  fact,  his  duties  are  very  little  different 
from  those  of  an  executor  or  administrator:  Conhlin  v.  Egerton,  21  Wend.  430. 

PowxBS  OF  Administrator  de  bonis  non. — One  of  the  first  questions 
which  commands  the  attention  of  the  administrator  de  bonis  non  is,  what  are 
the  assets  which  he  ought  to  possess  himself  of  for  the  purpose  of  distribution 
smoDg  those  entitled  thereto.  The  rule  of  the  principal  case  is  that  he  can 
take  only  those  articles  which  have  remained  in  specie  since  the  death  of  him 
whose  estate  he  represents,  and  that  he  can  not  compel  the  prior  executor  ot 
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admimstrator,  or  his  representatives,  to  accoant  for  property  received  and 
disposed  of.  The  law  in  this  particular,  so  far  as  it  obtains  in  states  where 
the  common  law  remains,  is  thns  stated  by  Mr.  Jnstioe  Bradley,  in  Beall  v. 
Ifew  Mexico,  16  Wall.  535,  540: 

"The  next  point  made  is  a  more  serious  one,  to  Mrit,  that  an  administrator 
de  bonis  non  can  not  maintain  suit  on  the  original  administrator's  bond.     It  ii 
true  the  action  is  brought  in  the  name  of  the  territoiy  of  New  Mexico,  to 
which  the  bond  was  given,  and  is  so  far  correct,  but  it  is  expressly  bitnight 
for  the  use  and  benefit  of  William  W.  Griffin,  administrator  de  bonis  non^' 
und  the  whole  frame  of  the  petition  is  conceived  on  the  theory  that  the  duty 
of  Bvall  to  respond  for  defaults  and  devcutavits  in  administration  ia  owed  to 
the  administrator  de  bonis  non.     This  does  not  seem  to  be  the  law  as  under- 
stood in  England  or  in  the  states  which  derive  their  principles  of  jurispmdenoe 
from  England,  although  in  some  states  statutes  have  been  passed  making  it 
the  duty  of  an  administrator  who  has  been  displaced,  or  of  the  repreeentativeg 
of  one  who  has  deceased,  to  account  to  the  administrator  de  bonis  non  :  Wmi. 
Ex.,  443,  note  (1),  783,    note    (1),    4th  Am.    ed.;    Wenucts  AdnCr   t. 
MeMurdo,  5  Band.  51;  Ilagthorp  v.  ffooi,  1  Gill  &  J.  270;  Bank  </  Pemu  t. 
Haldeman,  1  Pen.  ft  W.  161;  Kendle  v.  Lee,  2  Id.  482;  DrenhU  t.  SkarmoM^ 
9  Watts,  485;  Weld  v.  McClure,  Id.  495;  SmaWs  estate,  5  Barr,  258;  Cartet 
T.  Trueman,  7  Id.  320;  Adams  v.  Johnson,  7  Blackf.  529;  2  Bed!  La»  ol 
Wills,  91,  andnota 

*'By  the  Elngliah  law,  as  administered  in  the  eoclesiaBtioal  ooorta,  the  ad- 
ministrator who  is  displaced,  or  the  representatives  of  a  deceased  adminia* 
trator  or  executor  intestate,  are  required  to  account  directly  to  the  penoos 
beneficially  interested  in  the  estate,  distributees,  next  of  kin,  or  creditont; 
and  the  account  may  be  made  or  enforced  in  the  probate  court,  which  is 
the  proper  court  to  supervise  the  conduct  of  administrators  and  executors. 
To  the  administrator  de  bonis  non  is  committed  only  the  administration  of 
the  goods,  chattels,  and  credits  of  the  deceased  which  have  not  been  admin- 
istered. He  is  entitled  to  all  the  goods  and  personal  estate  which  remain 
til  sj^ecie.  Money  received  by  the  former  executor  or  administrator,  in  hit 
character  as  such,  and  kept  by  itself,  will  be  so  regarded;  but  if  mixed  with 
the  admiuistrator's  own  money,  it  is  considered  as  converted,  or,  technically 
speaking,  '  administered.'  And  all  assets  of  the  testator  or  intestate  in  the 
hands  of  third  persons  at  the  death  of  an  administrator  or  executor  intestate^ 
belong  to  the  administrator  de  bonis  non:  1  Wms.  on  Ex.  781  (4th  Am, 
ed.)  Of  course  debts  and  choses  in  action  not  reduced  to  possession  belong 
to  this  category.  In  this  case,  the  claim  of  Hinckley's  estate  against  his 
surviving  partners  is  of  this  character.  If  anything  can  be  realised  there* 
from  by  the  prosecution  of  those  partners,  it  is  the  duty  of  the  administrator 
de  bonis  non  to  prosecute  them,  as  much  as  it  was  his  predecessor's  duty  to  do 
BO  before  his  discharge.  But,  for  the  delinquency  of  the  former  adminis- 
trator in  not  prosecuting,  he  is  responsible  to  the  creditors,  legateca,  and 
distributees  directly,  and  not  to  the  administrator  de  bonis  non.  This  is  the  re- 
sult of  the  authorities  referred  to.  And  it  follows  that,  as  the  administrator 
de  bonis  non  has  no  claim  against  the  former  administrator  on  this  ground, 
he  can  not  prosecute  for  it  on  the  administration  bond.  It  is  said  in  Wil- 
liams on  Executors,  referred  to  1  Haggard's  Ecclesiastical  Beports,  139,  that 
'  if  the  original  administrator  be  dead,  and  administration  de  bonis  non  has 
been  obtained,  such  administrator  may  sue  the  executors  of  the  deoeaaed  ad- 
ministrator at  law  on  the  administration  bond,  in  the  name  of  the  ordinary; 
and  the  oourt  will  order  the  bond  "  to  be  attended  with,"  in  the  common  law 
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conrt,  and  produced  at  the  hearing  of  the  cause:'  1  Wms.  on  Ex.  414. 
The  authority  referred  to  was  the  case  of  T?ie  Ooods  of  Hall,  in  which  the 
tirst  administrator  died  without  having  distributed  the  assets  in  his  hands, 
and  leaving  a  considerable  balance  of  the  estate  in  the  liands  of  his  bankers. 
The  administrator  de  bonis  non  having  applied  to  the  executors  of  the  de- 
ceased administrator  for  his  balance,  and  payment  being  refused,  he  com- 
menced the  action  on  the  former  administrator's  bond,  and  the  prerogative 
ccmrt  sanctioned  the  proceeding.  But  this  case  was  undoubtedly  founded 
oo  the  theory  that  money  in  bank  was  a  part  of  the  original  intestate's  estate 
in  iipeeie,  and  as  such,  that  the  administrator  de  bonis  non  was  entitled  to  it. 
If  specific  effects  of  the  estate  remain  in  the  hands  of  a  discharged  adminis- 
trator or  executor,  or  in  the  hands  of  his  representatives,  of  course  the 
administrator  de  bonis  non  is  entitled  to  receive  them.  And  if  they  are  re- 
fused, he  will  be  the  proper  person  to  institute  suit  on  the  bond  to  recover  the 
•mount.  But  this  is  perfectly  consistent  with  the  doctrine  above  expressed, 
that  for  delinquencies  and  devaeiavits  he  can  not  sue  his  predecessor  or  his 
prodeoeasor's  representatives,  either  directly  or  on  their  administration  bond. " 

This  still  continues  to  be  the  law  in  many  of  the  states.  The  administra- 
tor de  bonis  non  can  not  call  upon  the  prior  administrator  or  executor  directly 
or  indirectly  to  account  for  the  value  of  property  converted.  Only  to  articles 
Qnadministered  existing  in  specie  is  he  entitled:  Appeal  of  Ifie  American 
Board  of  CommMsiofnersfoT  Foreign  Missions^  27 Conn.  344;  Gregory  v.  Harri" 
ton^  4  Fla.  56;  Bowan  v.  Kirkpatriek,  14  IlL  8;  Marsh  v.  People,  15  Id.  286^ 
Duffin  V.  Abbott,  48  Id.  17,  in  which  Stose  v.  People,  25  Id.  600,  is  overrul2flk 
for  not  observing  the  distinction  pointed  out  by  the  following  language:  ''No 
reference  was  made  in  Stose's  case  to  the  case  of  Marsh  v.  People,  15  Id.  286, 
where  the  distinction  is  observed  between  an  administrator  de  bonis  non  ap- 
pointed on  the  death  of  an  administrator  and  one  appointed  on  the  revocation 
of  the  letters.  In  the  former  case  the  representatives  of  the  deceased  admin* 
istrator  can  not  be  called  to  account  by  the  subsequent  administrator,  but 
only  by  the  heirs  and  distributees.  In  the  latter,  the  section  of  the  statute 
we  have  cited  [Scate's  Comp.  1196],  expressly  authorizes  proceedings  by  the 
tubeequent  administrator  against  the  prior  administrator."  In  the  case  from 
4  Fla.  56,  above  referred,  it  is  noticeable  that  no  such  distinction  as  is  made 
by  statute  in  Illinois  is  thought  to  have  existed  at  common  law.  So  also 
does  the  common  law  that  it  is  the  articles  remaining  in  specie,  **  unadminis- 
tered,'*  to  which  the  administrator  <fe  bonisnonis  entitled,  prevail  in  Kentucky: 
War/eld  v.  Brown,  13  Bush,  77;  SlaugJUer  v.  Frornan,  17  Am.  Dec.  33;  and 
in  other  states.  Dement  v.  Heth,  45  Miss.  388;  Carrick  v.  Carrick,  23  K.  J. 
Eq.  (8  C.  £.  Green)  364; BrovonUew Lockwood,201d.  (5 C.  K  Green) 239;  King 
T.  Green,  19  Am.  Dec  46,  an  instance  of  debts  due  the  estate;  Yaley»  Baker, 
2  Hun,  468;  Wemick  v.  McMurdo,  5  Band.  51;  Wilson  v.  Ames,  10  Rep. 
298,  Sup.  Court,  Dis.  of  Columbia,  and  in  all  those  states  whose  legislatures 
have  not  altered  the  common  law. 

In  many  other  states  provisions  have  been  adopted  making  the  prior  ad- 
ministrator or  executor  accountable  to  the  administrator  de  bonis  non  for  the 
value  of  articles  received  but  not  applied  to  the  purposes  of  the  administra- 
tion; the  distinction  that  articles  should  be  **  in  specie"  being  abrogated. 
In  snch  jurisdictions,  the  right  of  the  administrator  de  bonis  non  to  compel  an 
accounting  from  his  predecessor  is  recognized:  WhUworth^s  Distributees  v. 
Oliver,  39  CaL  286;  Ilardwick  v.  Thomas,  10  Ga.  268;  Giles  v.  Brown,  60  Id. 
658;  State  v.  PoHer,  9  Ind.  342;  Lane  v.  State,  27  Id.  108,  holding  that  a 
demand  is  not  necessary  before  suit  by  an  administrator  de  bonis  non  against 
Am.  I>xo.  Toi..  XXIY— 36 
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his  predecessor  who  omits  to  pay  over  the  money  in  his  hands  belonging  to 
the  estate:  Donaldson  ▼.  Raborg,  26  Md.  312;  State  v.  Flynn^  48  Mo.  513; 
State  V.  Lank/ordt  65  Id.  564;  Seymour  v.  Seymour,  67  Id.  303;  Wiggin  v. 
Sioettf  6  Mete.  195;  Thompson  v.  Badham,  70  K.  C.  141;  Badger  v.  •/ones,  66 
Id.  505;  Lansdell  v.  Winstead,  76  Id.  366;  LiUle  v.  Walton,  23  Pa.  St.  164; 
Curtis  V.  Lynch,  19  Ohio  St.  392;  limiting  the  action  to  the  bond  of  the  prior 
representative:  EaftterlingY,71iompson,'Rice*B'LAvr,S50;BoultDareY.  Hendricks, 
23  Tex.  667.  But  the  right  of  action  does  not  accme  until  the  letters  are 
granted:  Donaldson  v.  Rahorg,  26  Md.  312;  although  the  rights  of  the  ad- 
ministrator de  bonis  non  relate  back  to  the  death  of  the  intestate:  Badger  v. 
Jones,  66  N.  0.  305;  Bell  v.  SpeigJU,  11  Humph.  451. 

Meaniko  of  "ADMnasTEBED." — At  the  common  law  and  in  those  states 
which  have  not  departed  from  it,  goods  "not  administered  "  are  the  only 
ones  which  an  administrator  de  bonis  non  has  control  over.  Such,  it  is  true, 
is  the  language  of  the  rule  in  other  states,  but  it  is  interpreted  differently, 
giving  rise  to  the  two  sets  of  decisions  above  indicated.  At  the  common  law 
"  unadministered  goods  "  meant,  as  is  said  by  Judge  Carr,  in  the  elaborately 
considered  case  of  Coleman  v.  McMurdo,  5  Band.  51,  "goods,  chattels,  and 
credits,  which  were  of  the  testator  or  intestate  at  the  time  of  bis  death." 
"This  definition,"  says  the  judge,  "turns our  minds  at  once  to  the  questioo, 
what  amounts  to  an  administration  of  assets,  so  far  as  regards  the  adminis* 
trator  de  bonis  nont  Executors  and  administrators  took  the  legal  title  to  the 
goods  and  chattels  of  the  deceased;  nor  were  they  before  the  statute  of  dis- 
tribution, 22  and  23  Car.  II.,  1670,  bound  to  distribute  the  surplus  after  the 
payment  of  debts  and  legacies.  Both  held  in  autre  droit;  and  therefore 
neither  could  dispose  by  will  of  the  property  remaining  in  specie  ;  both  hSid 
the  power,  while  living,  of  changing,  altering,  and  converting  the  property, 
and  whatever  was  thus  altered  or  converted  became  their  own  goods,  and  de- 
scended on  their  deaths  to  their  own  representative.  Such  change  or  con- 
version of  the  goods  was  (so  far  as  regarded  the  administrator  de  bonis  non)  a 
complete  administration,  and  put  them  as  effectually  beyond  the  reach  of  hii 
commission,  as  if  they  had  never  belonged  to  the  testator  or  intestate."  Hie 
honor  then  refeired  to  many  English  decisions  and  continued:  "These  are 
few  of  the  many  cases  scattered  through  the  reports  of  the  last  three  cen- 
turies, showing  the  settled  course  of  the  law.  I  might  bring  to  my  aid  many 
others,  where  the  contest  was  between  the  representative  of  the  administrator 
and  the  administrator  de  bonis  non  ;  and  the  question  uniformly  turned  upon 
the  point  of  conversion;  all  agreeing  that  a  conversion  extinguished  the  right 
of  the  administrator  de  bonis  non,  as  it  was  an  administration,  and  his  goods 
reached  only  to  the  goods  and  credits  unadministered.  Sometimes  eqtiity 
will  follow  the  property  where  at  law  there  might  be  said  to  be  a  con- 
version; as  if  the  first  administrator  vested  money  of  his  intestate  in  the 
funds  or  transferred  it  from  one  fund  to  another.  This,  as  it  showed  no  in- 
tention of  making  the  money  his  own,  would  not  be  considered  in  equity  a 
conversion.  Sometimes  there  will  be  a  conversion  in  equity  where  none  ex- 
ists at  law;  that  is,  where  some  act  is  done  by  the  administrator  showing  a 
clear  intent  to  convert.  These  differences  residt  from  the  different  modes  of 
administering  justice  in  the  two  systems;  and  do  not,  in  the  least,  afiect  the 
question;  for,  before  whichever  forum  the  case  is  brought,  if  it  be  decided 
tiiat  the  subject-matter  of  dispute  has  been  converted,  that  is  regarded  as  de- 
cisive to  show  that  the  administrator  de  bonis  non  has  power  over  it  **  This  is 
the  accepted  interpretation  of  "administered**  within  the  meaning  of  the 
mis  that  subjects  goods  in  specie  alone  to  the  administrator  de  bonis  non. 
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Goods  sold  and  converted  into  money  are  "administered:"  Slaughter  v.  Fro» 
ntan,  17  Am.  Dec.  33. 

In  Ortgory  v.  Harrison,  4  Fla.  56,  66,  this  further  explanati3n  of  the  term 
de  bonis  nun  ndminislratis  is  given  by  Chief  Justice  Anderson  on  behalf  of  the 
court,  referring  to  the  above  language  from  Coleman  v.  McMurdo:  "Although 
Judge  Carr  speaks  of  *a  change  or  conversion  of  the  goods,'  ho  very  clearly 
means  a  change  in  the  property  of  the  goods.     *    *    *    A  change  in  tho 
property  of  the  goods  is  therefore  what  is  meant  by  these  learned  judges  as 
amounting  to  an  administration,  not  a  change  in  specie.     This  is  further  and 
itrikingly  illustrated  in  one  of  the  cases  that  have  been  cited,  where  an  exec- 
ator  collected  the  debt  of  his  testator,  and  having  kept  the  money  separate 
.4nd  distinct  in  a  bag,  it  was  after  his  d.3ath  adjudged  to  belong  to  the  admin- 
istrator de  bonis  no.\    In  this  instance  there  hai.1  been  a  change  in  the  goods, 
for  a  debt  due  had  been  chan|;::d  into  money ;  but,  inasmuch  as  the  property 
had  not  been  changed,  as  was  ap|>arent  from  the  executor  keeping  tho  money 
ipart  and  marking  it  as  the  property  of  his  testator,  there  was  no  change, 
^Iteration,  or  conversion  in  the  technical,  legal  sense."    A  fraudulent  con- 
reraion  of  the  personalty  by  a  former  administrator  or  executor  is  not  an 
"administration"  within  the  contemplation  of  this  rule.     If  the  vendee  of  an 
intestate's  personalty  is  pai-ty  to  the  fraud  committed  by  the  administrator 
In  selling,  the  administrator  de  bonis  non  may  in  equity  reach  the  fraudulent 
vendee:  Bell  v.  Speigftf,  11  Humph.  451,  but  can  not  maintain  trover  for  tho 
chattels  wrongfully  sold :  Cheek  v.  Wheatley^  3  Sneed,  484.     Against  one  to 
whom  the  executor  has  assigned  a  security  belonging  to  the  estate,  and  ear« 
marked  as  such,  in  discharge  of  his  private  debt,  the  administrator  de  bonis 
non  may  maintain  a  suit:  Parrish  v.  Brooks^  4  Brewst.  154. 

The  assets  to  which  the  administrator  de  bonis  non  is  entitled  comprise, 
therefore,  debts  due  the  estate,  all  the  personalty  of  the  decedent  which  re- 
mains in  S2>ecie,  and  in  those  states  which  do  not  retain  tlie  strict  rule  of  tho 
common  law,  the  amounts  remaining  in  his  predecessor's  hands  as  well,  to- 
gether with  such  effects  as  have  been  converted  fraudulently  by  such  pre- 
decessor. In  order  to  realize  these  assets,  the  administrator  de  bonis  non,  in 
those  states  which  make  the  former  representative  render  an  account  to  him» 
may  resort  to  all  necessary  actions:  Cases  cited  above;  1  Wms.  on  Ex. 
639,  note  b;  2  Id.  915,  note  e.  He  may  maintain  common  law  actions  against 
a  dismissed  executor  for  assets  in  his  hands:  Wild  v.  McClure,  0  Watts,  495; 
Liille  V.  Walton,  23  Pa.  St.  164;  and  either  sue  on  the  bond  or  proceed  against 
the  predecessor  by  summary  process:  Wiekham  v.  Page,  49  Mo.  526;  and 
may,  if  desirable,  resort  to  the  sureties  on  the  bond :  Baldwin  v.  Dearborn^ 
21  Tex.  446;  Commonwealth  v.  Mears,  5  Leg.  &  Ins.  E.  67;  Lansdell  v.  Win* 
stead,  76  N.  C.  366;  Franklin  County  v.  Mcllvain,  5  Ohio,  200;  or  sue  tho 
personal  representatives  of  tho  former  administrator  to  recover  the  balance  of 
an  administration  acoonnt:  Carter  v.  Trueman,  7  Pa.  St.  315;  Giles  v.  Brown, 
60  Ga.  058;  Afiller  v.  Alexander,  1  Hill  Ch.  25. 

In  these  various  instances  the  actions  have  been  sustained  by  the  strength 
of  tho  statute  of  the  states  wherein  they  arose.  In  the  absence  of  such  leg- 
islative authority,  they  must  have  failed,  for  the  reasons  given  in  Beall  v. 
New  Mexico,  16  Wall.  541,  in  regard  to  the  liability  of  tho  administrator! 
and  executors  to  the  decedent's  heirs  and  distributees  only. 

'*  At  common  law  there  was  no  privity  between  an  administrator  and  ad- 
ministrator c/«  ^om'^r  non.*  Ellison  V.  Andrews,  12  Ired.  190.  If  an  adminis- 
trator recovered  a  judgment,  and  died  before  collecting,  it  became  ineffectuaL 
The  administrator  ile  bonis  non  could  not  sue  on  it,  or  avail  himself  of  it  in 
Any  way:  Chranl  v.  Chamberlain^  4  Mass.  611;  Beail  v.  New  Mexico,  16  WalL 
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634.  The  inconvenience  has  been  remedied  by  legislation  more  or  less  fully 
in  England,  and  probably  in  most  of  the  American  states.  In  this  state,  in 
the  Revised  Code,  c.  1,  sec.  4,  enacts  that  no  action  to  which  an  executor  or 
admimstrator  is  plaintiff  or  defendant  shall  abate  by  his  death,  but  it  may  be 
revived  against  the  administrator  de  bonis non^  etc. :  See,  also,  C.  C.  P.,  sec  64; 
and  Rev.  Code,  c.  46,  sec.  43.  Under  these  and  similar  acts  it  has  been  settled 
in  this  state  that  a  privity  does  exist  between  an  administrator  and  an  adminis- 
trator de  bonis  non,  for  many,  if  not  for  all,  purposes.  The  latter  succeeds  to 
all  the  rights  of  the  intestate  in  respect  to  personal  property  which  the  admin- 
istrator had  not  fully  administered.  He  alone,  to  the  exclusion  of  creditora 
and  distributees,  can  recover  from  the  representative  of  a  deceased  adminis- 
trator, not  only  the  property  remaining  in  specie,  which  is  the  general  law,  bat 
also  the  value  of  the  assets  which  the  administrator  has  wasted  or  misapplied: 
Ferebie  v.  Baxter,  12  Ired.  64;  Cannon  v.  Jenkins,  1  Dev.  Eq.  422;  and 
numerous  other  cases  to  the  same  effect.  The  acts  cited  seem  especially  to 
apply  to  cases  in  which  the  death  of  a  representative  party  occurs  before  a 
final  judgment  or  decree.  But  it  is  held  in  England,  upon  the  equity  of  a 
statute  similar  to  ours,  except  that  it  is  confined  to  pUintifib,  that  an  admin- 
istrator de  bonis  non  may  revive  a  decree  obtained  by  an  administrator:  Pew 
V.  Cudmore,  3  Ch.  33;  see,  also,  Boetner  v.  Kuhln,  6  Jones,  60.  And  the 
privity  is  held  to  exist  in  this  state,  so  that  an  admimstrator  de  bonis  non 
can  recover  upon  a  bond  taken  payable  to  the  administrator:  Eure  v.  Eure,  3 
Dev.  206:"  Rodman,  J.,  in  Thompson  v.  Badham,  70  N.  C.  141.  Although 
at  common  law  the  administrator  de  bonis  non  was  not  permitted  to  sue  at 
law  on  a  note  given  to  a  former  administrator,  yet  the  amount  of  that  note, 
if  collected  by  such  admimstrator,  was  held,  in  Miller  v.  Alexander,  1  HiH 
"Ch.  25,  subject  to  the  demands  of  the  de  bonis  non  administrator. 

An  emphatio  statement  of  the  doctrine  of  the  common  law  is  found  in 
Appexil  of  American  Board  of  Commissioners  for  Foreign  Missions,  27 
Conn.  344,  where  it  is  said  that  the  admimstrator  de  bonis  non  takes  the  spe- 
cific property  of  the  deceased  '*aa  the  immediate  successor  of  the  deceased, 
and  never  as  succeeding  a  prior  executor  or  administrator;  for  with  such 
prior  executor  or  administrator  he  has  no  privity  whatever,  not  even  enough 
to  bring  suit  in  his  own  name  on  a  judgment  rendered  in  the  name  of  such 
prior  executor  or  administrator."  But  this  is  changed  in  many  states,  as  ia 
indicated  by  the  language  of  the  North  Carolina  court  above  quoted,  to  har- 
monize with  other  alterations  made  in  the  law  regulating  the  distribution  of 
decedents'  estates  by  administrators  de  bonis  non.  Such  an  administrator  is 
properly  substituted  where  an  administratrix  dies  pendente  lite  :  Lea  v.  Hop^ 
iins,  7  Pa.  St.  3S5;  or  he  may  issue  execution  upon  a  judgment  in  favor  of  an 
original  admimstrator  for  the  purchase  money  of  land  sold  by  order  of  the 
orphans*  court:  Meiser  v.  Eekliart,  19  Pa.  St.  201.  A  promise  made  to  the 
administratrix,  as  such,  may  be  sued  on  by  the  administrator  de  bonis  non, 
the  proceeds  of  the  action  being  assets  of  the  estate:  Moseley  v.  Rendell,  L. 
H.  Q.  B.  338;  contra.  Boss  v.  Sutton,  19  Am.  Dec.  660.  In  still  other  ways  ii 
the  existence  of  privity  between  the  original  administrator  and  the  adminis- 
trator cfe5ont9  non  illustrated,  ashy  the  case  of  Duncan  v.  Watson,  28  Miss.  187. 
There  the  admissions  of  the  former  were  allowed  to  be  given  in  evidence  against 
the  latter,  to  prove  that  the  note  sued  on  had  been  properly  presented  for  pay- 
ment; and  it  was  regarded  as  plainly  necessary  that  some  privity  should  exist, 
80  far  as  to  charge  the  estate  with  such  acts  as  the  original  representative  has 
legitimately  done  in  the  management  of  the  estate.  The  administrator  de 
bojiis  non  is  privy  to  the  original  administrator,  and  the  administrator  de  bonis 
%ion  with  the  will  annexed  is  privy  to  the  orifpnal  executor:  TayUtr  v.  Bar^ 
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rofi,  35  N.  H.  484,  493;  Stacy  v.  Thrasher,  6  How.  (U.  S. )  44,  69.  Of  course, 
duties  and  liabilities  are  imposed  upon  the  admiuistrator  de  bonU  rum  by  rea- 
son of  this  privity;  these  liabilities  will  be  considered  subsequently. 

Trusts  to  which  Admiitistbators  de  bonis  kon  cum  testamento  an- 
KEZO  Succeed. — ^Says  Justice  Sharswood  in  Evans  v.  Chew,  71  Pa.  St.  47, 49: 
"  It  is  as  old  as  the  year  books  15  Hen.  Vll.  foL  11,  b,  that  land  is  not  a 
testamentary  matter.  Hence,  a  power  relating  to  real  estate  given  in  a  will 
to  executors  was  a  mere  common  law  power  to  them  nominatim;  it  did  not 
therefore  pass  to  executors,  nor  could  it  bo  exercised  by  an  administrator  de 
bonis  non  cum  testamento  annexo.  The  subject  is  learnedly  and  ably  investi- 
g»ted  by  Mr.  Justice  Cowen  in  ConkUn  v.  Egerton,  2 1  Wend,  430. "  Reference 
is  then  made  to  the  change  in  the  statute  law  of  Pennsylvania,  conferring 
upon  administrators  d.  h.  n.  c.  t,  a.  the  powers  of  executors,  and  tho 
following  conclusion  drawn:  *'It  seems  very  clear  and  has  always  been 
considered  that  the  intention  of  thiei  legislation  was  confined  to  powers  given 
to  executors  as  such  virtute  officii,  and  did  not  extend  to  a  power  of  salo 
collateral  to  or  unconnected  with  their  duties  as  executors:  Boss  v.  Barclay^ 
13  Pa.  St,  179;  Kee/er  v.  Schwartz,  47  Id.  603;  Waters  v.  Margerum,  60  Id. 
44."  The  samo  principle  is  reaflSrmed  in  Lantz  y.  Boyer,  81  Id.  325,  where 
the  statute  is  considered  to  have  placed  administrators  de  bonis  non  cuth 
testamento  annexo  on  the  footing  of  a  surviving  executor,  but  not  on  that  of  a 
testamentary  trustee.  And  it  will  be  found  generally,  whether  in  testa- 
mentary trusts  concerning  realty  or  personalty:  Conklin  v.  Egerton,  25  Wend. 
224;  Boome  v.  Phillips,  27  N.  Y.  357,  363,  that  the  test  by  which  to  deter- 
mine whether  the  trust  survives  to  the  administrator  de  bonis  non  cum  testa- 
mento annexo  or  not  is  the  intention  of  the  testator.  If,  as  was  said  in  the 
Pennsylvania  cases  above,  tho  trust  was  given  to  the  executors  by  virtue  of 
their  ofiSce,  and  not  to  them  personally  by  reason  of  any  especial  confidence 
reposed  in  them,  and  was  to  bo  exercised  for  the  purposes  of  tho  administra- 
tion, and  not  in  respect  to  matters  independent,  then  under  statutes  con- 
ferring upon  administrators  de  bonis  non  the  samo  powers  and  liabilities  as 
the  original  representative,  such  de  bonis  non  administrator  with  the  will 
annexed  will  be  authorized  to  execute  X)Owers  designated  in  tho  will:  Bailey 
V.  Brown,  9  R.  L  79;  Belcher  v.  Branch,  11  Id.  226;  Kidwell  v.  Brummagim^ 
32Cal.  436;  Knight  y.  Loomis,  30  Me.  209;  King  v.  Talhert,  36  Miss.  367; 
Ebert's  Appeal,  9  Watts,  300;  Warfield  v.  Brand,  13  Bush,  77;  Brush  v. 
Toung,  28  K  J.  L.  (4  Dutch.)  237;  Farewell \.  Jacobs,  4  Mass.  034;  Hall  v. 
Irmn,  2  Gilm.  (HI.)  176;  see  Lockwood  v.  Stradley,  12  Am.  Dec.  97,  and  note. 

Liabilities. — ^An  administrator  de  bonis  non  is  liable  for  the  non-perform* 
ance  or  malperforroanco  of  the  duties  of  the  administration.  Like  an  origi- 
nal personal  representative,  ho  is  bound  to  account  for  moneys  received,  and 
b  answerable  for  negligent  omission  to  reduce  to  possession  the  assets  of  the 
estate,  whereby  they  may  have  been  lost.  H  he  loans  the  property  without  the 
security  provided  by  law,  ho  will  bo  responsible  for  losses:  Vardeman  v.  Boss^ 
36  Tex.  111.  But  it  is  for  the  nnadministered  assets  alone  that  he  is  held  respon- 
sible; for  the  maladministration  of  his  predecessor  he  is  not  responsible: 
Brownlee  v.  Lockwood,  20  N.  J.  E.  239;  Badger  v.  Jones,  66  N.  C.  305; 
Buff  V.  SnUth,  31  Miss.  69;  Bell  v.  SpeiglU,  11  Humph.  451.  The  theory 
on  which  these  cases  were  decided,  namely,  that  there  existed  no  privity 
between  the  administrator  de  bonis  non  and  his  predecessor,  and  that  the 
former  could  not  compel  an  accounting  by  tho  latter,  and  was  not  liable 
therefore  for  his  maladministration,  is  not  applicable  where  such  privity 
and  power,  if  not  duty,  to  compel  an  accounting,  are  recognized  by  statute: 
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Taylor  v.  BenJiam,  5  How  U.  S.  233;  Whitworth^M  DistfihtOees  v.  Oliver,  39 
Ala.  286,  where  the  sureties  on  the  bond  of  the  administrator  de  bonis  non 
were  held  liable  for  their  principal's  failure  to  collect  assets  in  the  hands 
of  the  original  administrator.  But  with  the  lawful  acts  of  the  predecessor 
the  estate  comes  to  the  de  bonis  non  administrator  charged:  2  Wms.  on 
Ex.  917,  g..  At  common  law,  no  privity  existing  between  the  executor  and 
an  administrator  de  bonis  non^  a  judgment  against  an  executor  would  be  as  to 
the  administrator  de  bonis  non,  res  inter  alios  acta,  and  therefore  not  binding 
upon  him,  nor  admissible  in  evidence  against  him:  Oravts  v.  Flowers,  51  Ala. 
402;  S.  C,  23  Am.  Kep.  655.  Nor  were  the  statutory  modifications  of  the 
common  law  by  the  Alabama  legislature,  enlarging  the  powers,  duties,  and 
liabilities  of  an  administrator  de  bonis  non,  authorizing  him  to  sue  the  admin- 
istrator in  chief  for  his  devastavits,  entitling  him  to  executions  on  judgments 
recovered  by  his  predecessor,  and  providing  for  the  revival  of  suits  commenced 
by  or  against  the  predecessor,  deemed  sufficient  to  create  such  a  privity  be- 
tween the  two  administrations  as  would  render  the  acts  or  admissions  of,  or 
judgments  against  the  one  administrator  binding  on  the  other:  Id.  But  ad- 
missions of  an  administrator,  which  would  be  competent  evidence  against  the 
estate  represented  by  the  same  administrator,  will  bind  his  successor  in  the 
administration:  Echert  v.  Triplett,  48  Ind.  174.  To  a  scire  facias,  however, 
against  the  administrator  de  bonis  non  to  revive  a  judgment  confessed  by  the 
former  administrator,  a  plea  may  be  interposed  that  the  unadminlstered  assets 
are  insufficient  to  pay  the  original  judgment:  Kearney  v.  Sascer,  37  Md.  264. 
The  court,  in  this  case,  clearly  point  out  the  distinction  between  those  in- 
stances where  the  scire  facias  is  issued  against  an  administrator  of  the  original 
administrator  to  revive  a  judgment  recorded  against  the  latter,  and  thoee 
wherein  the  scire  facias  is  issued  against  the  administrator  de  bonis  non. 

To  the  repayment  of  advances  made  by  a  former  personal  representative, 
the  de  bonis  non  administrator  may  be  required  to  apply  assets  which  have 
come  to  his  hands:  Nowell  v.  Braf/don,  14  Me.  320;  Alunroe  v.  JTolmes,  13 
Allen,  112.  And  should  an  order  directing  such  payment  be  disregarded,  the 
sureties  on  the  bond  would  be  held  responsible.  It  is  observable  in  passing 
that  the  sureties  are  not  liable  for  amounts  which  the  administrator  de  bonU 
non  was  not  entitled  to  receive:   Warfield  v.  Brand,  13  Bosh,  77. 


Cbaig  v,  Cbaig. 

[3  Bawue,  472.] 

Debtob's  Possession  of  his  Bond  is  evidence  of  its  satisfaction  by 

Possession  of  Bond  bt  One  of  Several  Obligobs  is  not  evidence  that  he 
has  paid  the  whole. 

The  Production  of  the  Bond  is  an  indispensable  part  of  the  plaintiff's  case 
in  an  action  for  contribution  among  obligors,  where  the  joint  indebted* 
ness  has  been  disputed. 

The  Assertions  of  a  Third  Person  can  Affect  a  Party  only  on  the  ground 
of  assent,  either  tacit  or  express,  to  the  truth  of  the  fact  asserted. 

A  Party  may  Assent  beforehand  to  the  truth  of  what  another  shall  de- 
clare, and  though  the  declaration  may  be  not  conclusive  of  the  fact,  it  ia 
comx)etent  to  go  to  the  jury. 
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Whkbb  the  Pabty  against  Whom  the  Dsclabatzon  is  Offered  is  ignorant 
of  the  fact,  or  denies  it,  the  foundation  for  the  admission  of  the  evidence 
fails.  If  the  degree  of  his  knowledge  or  assent  is  uncertain,  the  court 
may  refer  the  decision  of  the  preliminary  facts  to  the  jury. 

Declarations  of  a  Third  Person,  to  which  a  party  had  agreed  to  submit, 
are  evidence,  though  the  third  person  might  have  been  called  to  testify. 

Assumpsit  by  Chorlea  Craig  agaiust  his  brother  Thomas,  to 
recover  the  proportion  alleged  to  be  due  from  him  on  two  bonds 
in  which  they  were  jointly  bound  to  their  father.  The  bonds 
were  offered  by  the  plaintiff,  together  with  certain  indorsements 
thereon,  to  prove  the  joint  liability  of  the  parties,  and  that  the 
plaintiff  had  discharged  the  debt.  The  defendant  objected  that 
the  bonds  were  admissible  only  to  prove  their  joint  liability, 
which  was  admitted;  and  that  the  indorsements  alleged  to  be 
in  the  obligee's  handwriting  were  not  as  good  evidence  as  the 
testimony  of  the  obligee  himself.  The  indorsements  were 
excluded,  but  the  bonds  were  admitted  because  their  execution 
bad  been  proved,  the  court  adding:  ''  The  circumstance  of  their 
having  been  delivered  up  to  the  plaintiff  should  have  its  proper 
weight  in  the  decision  of  the  cause."  The  defendant  excepted. 
The  plaintiff  then  offered  testimony  to  prove  that  the  defendant 
had  said  at  different  times  that  he  would  pay  his  share  on  the 
bonds  if  his  father  would  say  that  they  had  been  paid  to  him  by 
Charles,  and  that  on  different  occasions  subsequently  to  these 
statements  by  Thomas,  the  father  had  said  in  the  presence  of  the 
plaintiff  and  defendant,  that  he,  the  father,  was  **  satisfied,"  as 
one  witness  testified,  or  that  he  had  been  paid  by  Charles,  as 
two  witnesses  testified;  and  that  the  father  handed  the  bonds  to 
the  plaintiff.  Exceptions  were  taken  to  the  admission  of  this 
evidence. 

The  following  errors  were  assigned  to  the  opinion  of  the  court 
below: 

1.  It  was  error  to  permit  the  bonds  themselves  to  go  to  the 
jury  after  the  indorsements  were  rejected. 

2.  It  was  error,  in  that  stage  of  the  trial,  for  the  court  to 
say  that  the  circumstance  of  the  bonds  being  delivered  to 
the  plaintiff  below  "  should  have  its  proper  weight  in  the 
decision  of  the  cause.'' 

3.  It  was  error  to  ac>.  it  the  evidence  of  the  declarations  of 
the  father,  though  they  were  made  in  the  presence  of  Thomas. 

4.  It  was  error  to  admit  other  evidence  of  the  payment  of  the 
bonds  than  the  testimony  of  the  father  himself,  there  being 
nothing  to  show  that  his  attendance  could  not  have  been  pro- 
cured. ^ 
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Jones  and  Batoley  for  the  plaintiff  in  error,  on  the  first  point 
cited  Cutbiish  v.  OUbert,  4  Serg.  &  R.  551,  Jordan  v.  WUkitis^ 
8  "Wash.  C.  C.  110;  Longenecker  v,  Hyde,  6  Binn.  1;  Lessee  q/ 
Cluggage  v.  Sioan,  4  Id.  154  [5  Am.  Dec.  400];  SluJby  v.  Cham- 
pUn,  4  Johns.  461;  15  Id.  493.  On  the  second  exception  they 
cited:  Morrison  v.  Berke,  7  Serg.  &  R.  238;  Dopier  v.  Fisher, 
14  Id.  180. 

Brooke  and  J  M.  Porter^  conlra.  In  regard  to  the  admissibil- 
ity of  the  bonds  to  raise  the  presumption  of  payment,  counsel 
cited:  Tutlle  v.  Mayo,  7  Johns.  183;  Schee  v;  Hassinger,  2  Binn. 
331;  Poth.  Ev.  472  (806);  Wddner  v.  Schweigart,  9  Serg.  &  R. 
885;  Zeigler  v.  Gray,  12  Id.  42;  Bowson  v.  Adams,  17  Johns.  130; 
Lonsdale  v.  Brown,  3  Wash.  C.  0. 404;  Sluby  v.  Champlin,  4 
Johns.  461.  And  upon  the  correctness  of  the  admission  of  the 
father's  declarations,  they  cited:  MorrW  Lessee  v.  Vanderen,  1 
Dall.  65;  Marshall  v.  Sheridan,  10  Serg.  &  R.  268;  2  Stark.  Et. 
87;  Hnce?!^  v.  Huff,  8  Serg.  &  R.  380;  Sigfried  v.  lycran,  6  Id. 
808  [9  Am.  Dec.  427];  Craig  v.  Brown,  1  Pet  0.  C.  171. 

By  Court,  Gibson, C.J.  That  the  production  of  the  debtor's 
own  bond  is  evidence  of  satisfaction  can  not  be  controverted,  be- 
cause his  possession  of  it  is  consistent  with  no  other  presump- 
tion. And  it  is  evidence  of  satisfaction  by  the  debtor  himself » 
because  in  the  usual  course  of  transactions  men  pay  no  debts 
but  their  own.  All  this  is  strictly  predieable  of  a  security 
payable  by  but  one.  But  the  production  of  a  bond  by  one  of 
several  obligors  is  no  evidence  that  he  has  paid  the  whole,  be- 
cause being  incapable  of  manual  possession  by  all,  the  custody 
of  it  by  any  one  in  particular  is  either  accidental  or  dependent 
on  A  vaiiety  of  circumstances.  In  some  cases,  it  may  possibly 
be  committed  to  the  particular  obligor  who  has  paid  it,  as  evi- 
dence against  the  rest;  but  such  is  not  the  the  common  course, 
nor  does  it,  from  its  frequency,  give  rise  to  a  presumption.  It 
just  as  frequently  happens  that  the  bond  is  delivered  up  in  the 
absence  of  the  rest  who  have  paid  their  proportion,  to  him  who 
extifiguishes  the  debt  by  payment  of  the  residue;  so  that  no  pre- 
sumption arises  more  favorable  to  the  one  state  of  things  than 
to  the  other.  If  the  original  joint  indebtedness  had  been  dis- 
puted, the  production  of  the  bond  would  have  been  an  indis- 
pensable part  of  the  plaintiff's  case;  but  as  that  was  admitted, 
it  is  impossible  not  to  see  that  the  object  of  the  evidence  was  to 
prove  that  the  whole  debt  had  been  paid  by  the  plaintiff;  to  do 
which  the  naked  fact  that  he  was  in  possession  hi  the  bond  was 
plainly  incompetent.  ^ 
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Error  is  assigned  also  in  the  admission  of  declarations  by  the 
obh'gee.  It  is  answered  that  these  were  competent,  because 
they  were  made,  not  only  in  the  presence  of  the  defendaDt,  but 
after  he  had  consented  to  be  bound  by  whatever  the  obligee 
should  say.  A  party  is  to  be  affected  by  the  assertion  of  a  third 
person  only  on  the  ground  of  assent,  either  tacit  or  express,  to 
the  truth  of  the  fact  asserted.  But  where  it  appears  from  the 
offer  of  the  party  proposing  the  evidence  the  other  was  entirely 
ignorant  of  the  state  of  the  fact,  much  more  when  he  expressly 
denied  its  existence,  the  foundation  of  its  admissibility  fails. 
In  such  a  case,  the  whole  is  to  be  rejected.  But  where  the  de- 
gree of  his  knowledge  or  assent  is  uncertain,  the  court  may  un- 
doubtedly refer  the  decision  of  the  preliminary  facts  to  the  jury 
by  putting  the  whole  to  them  with  suitable  instructions.  The 
application  of  this  principle  to  the  circumstances  of  the  present 
case  might  be  attended  with  difficulty;  haply  we  are  relieved 
from  it  by  the  legal  effect  of  one  of  those  circumstances,  which, 
on  another  ground,  seems  to  be  decisive.  It  was  testified  by 
two  witnesses  that  the  defendant  had  consented  to  submit  the 
disputed  fact  to  the  dictation  of  the  obligee,  whose  consequent 
declarations  in  the  presence  of  the  parties  convened  with  a  view 
to  an  amicable  adjustment  are  the  subject  of  this  bill  of  excep- 
tions. A  party  may  undoubtedly  assent  beforehand  to  the  truth 
of  whatever  another  shall  declare,  and  though  a  declaration  on 
the  foot  of  such  assent  be  not  conclusive  of  the  fact,  it  is  clearly 
competent  to  go  to  a  jury.  In  particular  circumstances,  the  re* 
spouse  of  a  third  person  to  whom  the  parties  had  appealed,  has 
even  been  deemed  conclusive:  Stark.  Ev.,  pt.  4,  42.  The 
application  of  this  principle  to  the  case  before  us  is  obvious  and 
direct.  To  one  witness  the  defendant  professed  an  entire  will- 
ingness to  abide  by  the  decision  of  the  obligee,  and  to  another 
his  readiness  to  contribute  his  share  if  the  obligee  would  say 
the  whole  had  been  paid  by  the  plaintiff.  After  that,  can  we 
doubt  the  competency  of  the  answer  thus  invoked  ?  As  against 
himself,  a  party  may  undoubtedly  give  to  the  representation  of 
another  a  credit  which  it  would  not  otherwise  have,  as  was  done 
in  Maclay's  Lessee  v.  Work,  10  Serg.  &  R.  194.  It  is  no  objec- 
tion here  that  the  obligee  might  have  been  called  to  testify 
under  the  sanction  of  an  oath.  By  adopting  his  answer  before- 
hand the  defendant  had  made  it  his  own;  and  though  it  was 
open  to  proof  of  mala  fides  or  mistake,  it  lay  on  him  to  furnish 
the  evidence  necessary  to  the  purposes  of  contradiction  or  ex** 
planation.     It  was  the  business  of  him,  therefore,  and  not  of 
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the  plaintiff,  to  produce  the  obligee.  In  an  action  not  founded 
on  a  special  promise  to  pay  whatever  a  third  person  shall  pro* 
nounce  to  be  due,  I  am  unprepared  to  say  the  representation  of 
such  third  person  is  conclusive;  but  as  evidence  of  the  fact  in 
dispute,  it  is  undoubtedly  competent  to  go  to  the  jury.  The 
naked  fact  of  possession  of  the  bond  was,  however,  improperly 
admitted,  and  the  judgment  is  reversed  on  that  ground. 

Huston,  J.  If  two  are  jointly  indebted  by  bond,  and  one 
pays  all,  he  may  have  assumpsit  against  the  other  for  his  propor- 
tion— this  generally;  but  if  two  sons  are  bound  to  their  father 
in  a  bond  payable  at  a  distant  period,  and  that  bond  is  ex- 
pressly payable  to  the  father  only,  and  to  no  other  person,  and 
one  of  the  sons  pays  this  bond  several  years  before  it  comes 
due,  it  is  not  so  clear  that  he  can  in  all  cases  and  in  all  events 
recover  from  his  brother;  evidently  the  bond  in  question  was 
not  intended  to  be  enforced  unless  by  the  father.  I  would  say, 
if  he  did  not  collect  it,  or  at  least  sue  on  it,  no  one  else  could. 

The  declarations  of  the  father,  in  my  opinion,  were  not  evi- 
dence, because,  although  Thomas  said  he  would  submit  to  be 
governed  by  what  his  father  said,  yet  Charles  never  agreed  to 
be  BO  bound;  and  because  the  father  never  was  told  that  the 
sons  had  agreed  to  submit  their  dispute  to  his  statement  of 
facts.  If  it  is  possible  that  any  suit  shall  be  settled  in  such 
way,  it  must  be  where  both  agreed  to  be  bound;  and  where  the 
person  whose  statement  is  to  decide  the  matter  is  apprised  of 
the  agreement,  and  of  the  importance  attached  to  his  statement. 
It  never  can  be  that  expressions  used  in  a  casual  conversation^ 
or  in  a  dispute  with  a  third  person,  or  one  of  the  parties,  can 
come  within  the  meaning  of  the  agreement.  I  do  not  much 
like  the  cases  cited  on  this  subject;  to  make  them  at  all  consist- 
ent with  reason,  the  person  whose  words  are  to  settle  a  suit 
should  be  apprised  of  the  necessity  of  stating  the  truths  the 
whole  truth,  and  nothing  but  the  truth,  exactly  as  if  giving  tes* 
timony  on  oath. 

The  declarations  of  the  father  that  he  had  received  satisfac- 
tion, are,  according  to  our  decisions,  evidence  against  the  father 
or  those  claiming  under  him,  because  against  the  father's  inter- 
est; but  the  declarations  of  the  father  many  years  after  the 
bonds  were  given  up,  as  to  who  paid  them,  are  not  evidence; 
they  are  not  within  the  reason  of  the  rule;  it  does  not  affect  the 
father's  interest  whether  they  were  paid  by  one  son  or  the 
other;  he  has  no  more  interest  in  a  contest  between  his  sons 
than  a  stranger  would  have,  who  stood  by  and  saw  the  money 
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paid;  and  in  mj  opinion  his  declarations  are  no  more  evidence 
than  vronld  be  those  of  such  stranger. 

Judgment  reversed,  and  a  tenire  facias  de  novo  awarded. 


Decx«arations  of  Thibd  Persons,  When  Admissible. ^The  declarationB 
of  one  'who  is  a  oompetent  witness,  are  not  admissible  to  charge  another: 
Baker  v.  Briggs,  19  Am.  Dec.  311;  declarations  made  in  the  absence  of  a 
party,  there  being  being  no  evidence  of  his  assent  to  them,  are  inadmissible: 
14  Id.  633,  and  note,  636.  Where  there  is  a  commonity  of  interests  and  de- 
sign, the  decUrations  of  one  of  the  parties  is  evidence  against  the  rest: 
Snyder  v.  L€^framboiae^  12  Id.  187;  but  the  admissions  of  one  tenant  in  com- 
mon do  not  bind  his  co-tenants:  Dan  v.  BrovoUj  15  Id.  395. 

Gbaktob*s  Declabations  to  Impeach  Deed. — See  Cliess  v.  Cheas,  21  Id. 
250,  and  cases  cited  in  the  note  thereto;  Osgood  v.  Manhattan  Co,,  15  Id. 
801,  and  note.  Vendor's  decUrations,  when  admissible  against  his  vendee: 
ihUdry  v.  Orivot,  14  Id.  193,  and  the  note  thereto. 

TssTAToa's  Declabations  Made  avteb  the  Execution  of  his  Will. 
Bee  reference  to  dedsionB  appearing  in  this  series,  in  the  note  to  Chesa  v. 
Chess,  21  Id.  361. 

Declarations  of  a  Person  in  Possbbsion  of  Land,  when  made  against 
his  title,  are  admissible  against  his  socoessor  in  interest:  Norton  v.  PeUib<m$9 
18  Id.  116,  and  note. 

Declabations  of  an  Aooomfliob  in  Fubthbrancb  of  the  Commov 
0BIIOB,  are  admissible  against  his  associates;  State  v.  Pott,  9  Id.  66& 
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[Biobabimov'b  Equxtt  Gabbs,  132.] 

Defendant  is  Equity  hat  bb  Examined  bt  tub  Plaintiff,  without  hii 
conseot,  on  any  point  in  which  he  is  not  interested,  and  even  against 
his  interest,  if  he  consent,  notwithstanding  the  objection  of  his  oo- 
defendants. 

JuDOBfENT  Creditor  mat  Compel  Payment  in  Specie,  but  most  ezerdae 
his  right  in  good  faith,  and  not  to  obtain  an  unconscientioiis  advantage 
over  the  debtor  or  other  creditors. 

Sheriff's  Notice  of  Sale  on  Execution  must  Contain  the  terms  of  sale^ 
as  well  as  the  names  of  the  parties  and  a  description  of  the  property. 

Notice  of  a  Sale  for  Cash  is  commonly  understood  to  mean  a  sale  for 
current  bills. 

Sale  for  Specie  under  such  a  Notice  is  void  for  want  of  authority  in  th« 
sheri£ 

Pbesdmptton  is  that  a  Public  Officer  does  his  Duty,  but  this  presump- 
tion may  be  rebutted. 

Any  Act  Preventing  Competition  among  Bidders  at  an  auction,  on  tha 
part  of  the  auctioneer  or  persons  causing  the  sale,  vitiates  such  sale. 

Sheriff's  Sale  is  Fraudulent  if  Made  for  Specie  without  notice  that  it 
will  be  so  made,  before  the  day  of  sale,  where  the  creditor's  object  is  to 
obtain  the  property  for  less  than  it  is  worth,  and  where  it  appears  thai 
a  bona  fide  bid  was  made,  in  current  bills  of  three  times  the  amount,  in 
specie,  for  which  tiie  property  was  sold. 

Innocent  Purchaser  at  Such  a  Sale  is  affected  by  the  fraud,  and  can  nol 
set  up  his  purchase  to  the  injury  of  a  creditor  of  the  execution  debtor. 

Sheriff  is  the  Agent  of  the  Purchaser  at  a  sale  on  execution. 

Purchaser  having  Notice  of  the  Facts  rendering  a  sheriff's  sale  frandu* 
lent  is  chargeable  with  actual  fraud. 

Anything  Putting  a  Purchaser  on  Inquiry  is  notice  in  equity. 

Purchaser  at  Sheriff's  Sale  Leaving  the  Debtor  in  Possession  is  a  di* 
cumstance  tending  to  show  fraud. 
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Statutes  aoaikst  Frattdulent  Cokvxtances  abe  Mebelt  Declakatory 

of  the  common  law. 
OxFT  TO  A  Minor  Child,  whxrb  thb  Donor  Betains  Possession,  ia  void 

against  rabseqnent  creditors  without  notice. 

Bill  by  a  creditor  to  set  aside  certain  sales  by  the  sherifif  of 
Ilia  debtor's  property,  as  fraudulent.     The  facts  were:  The  com- 
plainant had  obtained  judgment  against  the  defendant  Beuben 
Sims  and  others,  as  sureties  on  a  certain  joint  and  several  obli« 
Ration,  for  one  Moorman.     While  the  suit  against  Sims  was 
pending,  Stevens,  also  defendant  in  this  suit,  procured  an  as- 
signment of  a  certain  judgment  against  Sims  from  the  bank  of 
South  Carolina,  and  Sims  also  confessed  judgments  to  the 
amount  of  about  four  thousand  dollars  to  the  defendant  Ash- 
ford  and  others.    Executions  were  issued  on  the  judgments  of 
Stevens,  Ashford,  and  the  others,  and  levied  on  Sims'  property,  the 
sheriff  being  directed  to  receive  nothing  but  specie  in  payment, 
A  direction  to  that  effect  was  indorsed  on  Stevens'  execution. 
Stevens,  who  was  examined  as  a  witness  for  the  complainant, 
stated  that  without  any  combination  with  Sims,  he  directed  the 
sheriff  to  sell  Sims'  land  for  specie,  expecting  thereby  to  obtain 
it  at  a  low  price.     It  was  not  stated  in  the  advertisement  of 
sale  that  the  land  was  to  be  sold  for  specie.     Notice  of  that  fact 
was  given  however  on  the  day  of  the  sale.     At  the  sale  the  land 
was  sold  to  William  Bice,  one  of  the  defendants,  for  one  thou- 
sand dollars.     Certain  negroes  were  sold  to  the  defendant  Ash- 
ford, others  to  John  Sims,  defendant,  and  others  to  Stevens, 
defendant.    The  negroes  sold  at  full  prices,  but  it  appeared  that 
the  price  paid  for  the  land  was  only  about  one  third  of  its  value. 
The  complainant,  who  was  present  at  the  sale,  objected  to  spe- 
cie being  demanded,  and  offered  three  thousand  dollars  in  paper 
for  the  land.     The  slaves  purchased  by  Ashford  and  Stevens 
were  removed  within  a  year  after  the  sale.     The  defendant 
Beuben  Sims  was  left  in  possession  of  the  land  and  of  the  ne- 
groes purchased  by  the  defendant  John  Sims. 

There  was  evidence  to  show  that  after  the  sale  Beuben  Sims 
sold  off  his  remaining  property,  and  spoke  of  going  to  Florida, 
but  he  denied  any  intention  of  defrauding  his  creditors.  The 
bill  charged  that  the  sales  were  fraudulent,  and  made  in  com- 
bination with  Beuben  Sims  to  defeat  the  complainant's  claim 
against  him,  the  other  defendants  in  the  judgment  against 
Moorman  and  his  sureties  being  insolvent.  The  defendants  all 
denied  the  fraud  and  combination.  The  defendant  Bice  swore 
in  his  answer  that  he  had  no  agency  in  procuring  the  sale  to 
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be  made  for  specie.  The  bill  also  charged  ihafc  the  defendant 
John  S.  Sarter,  who  intermarried  with  Sims'  daughter  in  1825, 
had  received  a  gift  of  certain  slaves,  which  was  fraudulent  as 
to  creditors.  The  answer  alleged  that  Bhoda,  one  of  these 
slaves,  was  given  by  Beuben  Sims  in  1813  to  his  daughter, 
Sarter's  wife,  who  was  then  a  child,  and  that  the  other  slaves 
were  the  children  of  the  said  Rhoda.  There  was  evidence  to 
.  show  that  in  1813  Reuben  Sims  did  make  to  his  daughter  a 
formal  gift  and  delivery  of  the  said  Rhoda,  by  placing  her  hand 
in  that  of  the  child,  who  continued  afterwards  to  live  with  her 
father.  At  the  hearing  below.  Chancellor  Harper  dismissed 
the  bill  without  costs.  The  complainant  appealed  on  groands 
sufficiently  appearing  from  the  opinion. 

A.  W.  Thomson,  for  the  appellant. 

Eemdon,  contra. 

By  Court,  O'Neall,  J.  Three  questions  have  been  argaed  in 
the  appeal  in  this  case : 

1.  Was  the  defendant,  Stevens,  a  competent  witness  for  the 
complainant,  upon  such  parts  of  the  case  as  did  not  seek  to 
make  him  liable  ? 

2.  Is  the  sale  of  the  land  void,  on  account  of  the  alleged 
fraudulent  conduct  of  the  creditor,  Stevens,  and  the  sheriff? 

3.  Is  the  gift  of  the  slaves  to  Mrs.  Sarter  good,  as  against  the 
complainant  ? 

1.  Modern  decisions  have  very  much  relaxed  the  rule  of  ex- 
clusion of  witnesses,  on  account  of  interest.  The  inclination  is 
now  to  permit  a  witness  to  be  sworn,  in  every  case  where  he 
has  not  a  certain  and  direct  interest,  either  in  the  record  or  the 
event.  In  all  other  cases  the  weight  of  the  objection  is  to  his 
credit,  and  not  to  his  competency.  A  witness  who  has  an  inter- 
est, but  is  offered  to  testify  against  it,  is  generally  competent. 
A  party  to  a  record  in  the  court  of  law  can  not  in  general  be  a 
witness.  An  exception,  however,  was  allowed  even  to  this  rule. 
In  a  suit  by  a  public  officer,  where  he  had  no  interest  in  the 
event  and  was  not  even  liable  for  costs,  he  was  held  to  be  a 
competent  witness  for  the  party  for  whose  use  the  suit  was 
brought:  Price  v.  Cfregory,  4  McC.  261. 

In  equity,  where  the  proceeding,  by  bill  and  answer,  places  the 
court  at  once  in  possession  of  the  supposed  relative  rights  and 
liabilities  of  the  parties,  it  has  long  been  allowed  to  examine 
either  a  complainant  or  a  defendant,  where  there  were  more 
than  one,  to  any  point  in  the  cause  in  which  he  had  no  interest. 
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In  tbe  caBe  of  NeHson  v.  McDonald,  6  Johns.  Ch.  204,  the  chan- 
cellor held  that  a  co-defendant  charged  with  combination  in  a 
fraud,  nnd  who  might  be  liable  for  coats,  bat  against  whom  no 
particular  relief  is  prayed,  might  be  a  witness  for  the  other  defend- 
ants. If  this  rule  be  correct,  as  between  parties  offering  one  of 
their  own  number  as  a  witness,  it  must  be  obvious  that  there  is  a 
great  deal  less  force  in  the  objection  to  its  application  where  the 
complainant  offers  a  defendant.  In  this  case  lie  risks  both  his 
interest  ami  prejudice  against  himself.  All  the  temptations  to 
perjury  arise  from  the  interest  which  the  witness  has  against  the 
complainant.  If  he  is  able  to  overcome  these,  or  if  the  com- 
plainant is  willing  to  hazard  their  influence,  there  can  be  no  ob- 
jection on  the  score  of  interest  to  the  witness. 

The  only  objection  which  can  then  arise,  is  that  of  privilege 
to  a  party  in  the  cause;  and  this  is,  flrst,  a  personal  privilege, 
and  second,  one  of  interest.  If  the  party,  however  deeply  he 
may  be  interested,  is  willing  to  be  sworn  against  his  own  in- 
terest, and  the  party  opposed  to  him  in  interest  is  willing  to 
risk  his  testimony,  none  of  the  other  parties  in  the  cause  can 
make  the  objection  for  the  witness.  If,  however,  the  witness 
is  interested  in  the  result,  and  makes  the  objection  to  being 
sworn,  it  would  be  irresistible.  For  if  the  proposed  witness  is 
a  defendant,  his  answer  is  the  only  means  of  obtaining  the 
knowledge  confined  to  his  own  breast.  It  is  hence,  in  the 
English  practice,  that  a  defendant  is  required  to  answer  every 
pertinent  interrogatory  put  to  him  in  the  bill,  and,  if  he  fails  to 
do  BO,  his  answer  may  be  excepted  to  for  insufficiency.  If  he 
is  a  complainant,  his  discovery  can  only  be  obtained  by  a  cross- 
bill. In  the  case  under  consideration,  it  appears  that  Stevens 
bad  no  interest  to  support  the  sale  of  the  land;  or,  if  ho  had, 
he  does  not  appear  to  have  made  the  objection  to  being  swo^n. 
For,  from  the  chancellor's  decree,  it  appears  that  he  was  sworn, 
and  testified  to  many  facts  having  a  very  important  bearing  on 
the  case.  I  have  no  doubt,  therefore,  that  he  was  a  competent 
witness  for  the  complainant. 

2.  The  circumstances  attending  the  sale  of  the  land  make  out 
a  case,  at  which,  if  the  debtor  had  not  been  a  party  consenting 
to,  and  acquiescing  in  it,  every  one  would  exclaim  as  a  gross 
fraud  and  oppression  upon  him.  His  acquiescence  and  com- 
bination in  the  fraud  upon  his  own  rights  does  not  make  it  less 
a  fraud  upon  the  rights  of  his  creditors.  Indeed  it  strengthens 
their  claims  to  relief;  for,  in  this  point  of  view,  it  may  be  re- 
garded as  a  shift  of  an  insolvent  debtor,  to  delay  or  hinder  his 
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creditors  from  the  collection  of  their  debts.  I  know  of  no 
fraud  which  more  deserves  reprehension  than  a  fraudulent 
abuse  of  the  process  of  execution  for  the  purpose  of  either  un- 
justly sacrificing  a  debtor's  property,  or  protecting  it  for  him 
against  other  debts. 

It  is  true  that  every  creditor  has  fright  to  demand  and  coerce 
payment  in  specie;  but  this,  like  all  other  legal  rights,  must  be 
exercised  in  good  faith,  and  not  with  a  view  of  sacrificing  a 
debtor's  property,  and  thus  obtain  an  unconscientious  advantage. 
Every  one  to  whom  a  debt  is  due  has  a  right  to  be  paid;  but  if 
this  legal  right  is  used  to  obtain  the  debtor's  property  at  enor- 
mous sacrifices,  this  might  be  considered  as  a  fraudulent  abuse  of 
the  rights  of  the  creditor  and  debtor,  and  might  avoid  the  trans- 
action. A  legal  right  must  be  always  used,  and  not  abused. 
If  the  party  who  desires  to  be  paid  in  specie  gives  reasonable 
notice,  or  if  he^  shows  that  a  necessity  on  his  part  existed  to  de- 
mand it;  either  might  negative  the  presumption  of  fraud  arising 
from  so  unusual  a  requisition.  But  in  the  case  before  us,  the 
defendant,  Stevens,  without  any  apparent  necessity,  purchased 
from  the  bank  of  the  state  of  South  Carolina  a  judgment,  which 
they  were  not  pressing,  against  the  defendant  Beuben  Sims. 
He  gave  for  it  his  own  note,  in  payment  of  which  bank  noteft 
of  that  or  any  other  banks  of  the  state  would  have  been  taken. 
There  was  then  no  necessity  existing,  on  his  part,  to  demand 
payment  in  specie.  So  soon  as  he  became  the  proprietor  of  the 
judgment,  he  lodged  the  execution  with  orders  to  sell  immedi* 
ately,  and  for  specie.  This  was  a  short  notice;  but  if  the  sherifE 
had  advertised  the  sale  to  be  for  specie,  it  might  have  availed 
to  protect  them  both  from  legal  censure.  As  it  was,  however, 
the  sheriff  gave  no  such  notice  until  the  day  of  sale,  and  this 
failure  of  duty  on  his  part  must  also  attach  to  the  creditor;  for, 
in  effecting  the  sale,  the  sheriff  is  the  agent  of  the  creditor,  the 
debtor,  and  the  purchaser;  and  his  acts  may,  more  or  less, 
affect  them  all.  Before  the  sheriff  can  sell,  he  must  advertise 
lands  for  twenty-one  days.  To  be  a  compliance  with  the  law, 
his  advertisement  must  not  only  contain  a  description  of 
the  property  to  be  sold  and  the  names  of  the  parties,  but  also 
the  terms  of  the  sale.  Look  to  the  object  for  which  the  sheriff 
is  required  to  advertise,  and  it  will  at  once  be  perceived  that  I  have 
not  stated  too  broadly  the  constituent  parts  of  his  advertisement. 
Not  only  the  debtor  and  creditor  are  to  be  apprised  of  the  sale, 
but  also  the  whole  community,  that  they  may  attend  and  com- 
pete with  each  other  for  the  purchase  of  the  property  to  be  sold. 
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To  enable  persons  to  buy,  they  ought  to  be  apprised  of  the 
terms  on  which  the  property  is  to  be  sold.  The  usual  terms  of 
a  sherifiTs  sale  are  cash.  The  term  cash  has  two  meanings:  one 
a  payment  in  current  bills,  the  other  in  specie.  The  first  is  the 
popular,  the  latter  the  legal  meaning.  The  former  has,  in 
common  parlance,  entirely  supplanted  the  latter.  An  adver- 
tisement that  the  sale  was  to  be  for  cash,  would  be  understood 
by  every  one  to  be  for  currant  bills.  A  sale  made  for  specie, 
under  such  a  notice,  was  anything  else  than  fair.  It  was,  in 
fact,  a  sale  without  being  advertised,  for  one  of  the  most 
important  conditions  of  the  sale  was  not  disclosed  in  the  ad- 
vertisement. In  this  respect  the  sale  was  void  for  want  of 
authority  on  the  part  of  the  sheriff  to  sell.  The  usual  pre- 
sumption is,  that  the  sheriff,  or  any  other  public  officer,  has 
done  his  duty,  and  this  presumption  would  sustain  his  acts 
until  the  contrary  was  shown.  But  it  may  be  rebutted,  as  was 
fully  done  in  this  case.  It  is  the  sheriff's  duty,  when  he  sells 
for  specie,  to  say  so  in  his  advertisement,  so  that  every  one 
may  be  fully  informed.  It  might,  perhaps,  be  enough  on  this 
question  to  stop  here,  and  say  that,  as  the  sheriff  sold  without 
having  properly  advertised,  he  sold  without  any  authority,  and 
that  therefore  the  purchaser  took  nothing  by  his  bid.  But 
this  would  be,  perhaps,  unsatisfactory  to  the  parties,  and  they 
might  complain  of  being  made  the  victims  of  a  new  rule. 

I  am  satisfied  the  sale  is  void  on  account  of  the.  fraud,  and  on 

this  part  of  the  case  I  might  refer  to  Neilson  v.  McDonald,  6 

Johns.  Ch.  204,  as  a  perfectly  analogous  case  to  this.     They 

are,  indeed,  in  some  particulars,  the  same  case,  and  as  against 

the  creditor,  Stevens,  and  the  sheriff,  that  case  would  decide 

this.     As  a  general  rule,  it  may  be  laid  down  that  any  act  on 

the  part  of  the  auctioneer,  or  persons  causing  the  sale,  which 

prevents  competition  among  the  bidders  at  an  auction,  will 

vitiate  the  sale:   4  Johns.  Ch.  254.     Let  us  apply  this  rule 

to  this  case.     The  first  thing  calculated  to  prevent  competition 

was,  that  the  terms  were  unusual,  and  not  made  known  until 

the  sale.     None  could  buy  at  such  a  sale  but  the  creditor,  or 

such  as  had  been  apprised  of  the  terms  in  sufficient  time  to 

prepare  for  it,  or  such  as  by  sheer  accident  happened  to  have 

specie.     Pew  could,  therefore,  compete  for  the  property  to  be 

sold — probably  not  one  tenth  of  those  who  might  have  desired 

to  do  so.     The  next  fact  showing  that  competition  was  actually 

prevented,  and  that  the  property  sold  for  not  more  than  one 

third  of  what  it  otherwise  would,  is  that  the  complainant,  at 

▲m.  Dko.  Vox..  ZZIV— 26 
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the  sale,  offered  three  thousand  dollars  for  the  land,  in  bills  of 
the  bank  of  the  state.  This  bid  was  refused,  and  the  land 
knocked  off  to  the  defendant  Bice,  at  one  thousand  dollars. 
The  third  and  last  fact  necessary  to  be  noticed  is,  that  Stevens 
himself,  on  his  own  examination,  said  that  he  directed  the  land 
to  be  sold  for  specie,  with  the  view  of  buying  it  for  less  than  it 
was  worth.  Take  all  these  circumstances  together,  and  they 
present  a  case  not  only  of  oppression  in  a  public  sale,  but  of 
fraud,  which  would  soil  the  ermine  of  justice,  if  it  could  escape 
with  impunity. 

If  no  one  was  concerned  in  the  sale  but  the  creditor  and 
sheriff,  I  might  here  stop  the  investigation;  but  at  that  sale,  the 
defendant.  Bice,  was  the  purchaser,  and  it  is  contended  for  him 
that  as  he  has  denied  in  his  answer  the  fact  of  combination, 
he  must  be  protected  in  his  purchase.  If  the  first  position 
which  I  have  stated,  that  the  sheriff  sold  without  legally  adver- 
tising, and,  consequently,  without  authority,  be  correct,  then 
the  defendant.  Bice,  can  not  avail  himself  of  the  purchase. 
But,  waiving  that  for  the  present,  let  us  examine  how  far  he  is 
to  be  affected  by  the  fraud  in  the  sale,  supposing  him  to  be  an 
innocent  purchaser.  This  question  is,  I  am  free  to  confess,  not 
without  its  difSculties.  In  Bobson  v.  Cahe,  1  Doug.  228,  the 
distinction  is  pointed  out  by  Lord  Mansfield,  ''  that  although 
a  third  person  should  not  be  punished  for  the  fraud  of  another, 
he  shall  not  avail  himself  of  it."  In  the  conclusion  of  his 
opinion,  he  puts ''  the  case  upon  the  broad  ground  that  a  certifi- 
cate is  void  if  obtained  by  fraud,  though  without  the  knowledge 
of  the  bankrupt."  In  the  Attorney-general  v.  Vigor ^  8  Ves.  283, 
it  is  said:  "  If  a  deed  is  absolutely  void  at  law  for  covin,  it  may 
be  treated  as  a  nullity."  The  defendant.  Bice,  claims  title  to 
the  land  through  the  sheriff's  sale;  can  he  avail  himself  of  it, 
though  fraudulent,  to  sustain  his  title  ?  It  is  true  he  is  the  de- 
fendant, and  if  the  case  sought  to  punish  him,  he  could  say  the 
fraud  was  another's  and  not  mine,  and  therefore  I  can  not 
be  punished.  But  the  claim  seeks  to  subject  him  to  no  loss;  he 
must  be  refunded  the  amount  paid  and  interest;  it  seeks  to  pre- 
vent him  from  setting  up  his  purchase  under  a  fraudulent  sale, 
to  the  injury  of  the  complainant.  I  can  perceive  no  difference 
between  his  claim  under  the  sheriff's  deed  and  the  bankrupt 
claim  to  be  discharged  under  his  certificate  in  Bobson  v.  CdUe, 
Both  were  conceived  in  sin,  and  brought  forth  in  iniquity. 

I  must  confess  that  I  have  never  been  able  to  see  the  reason 
why  a  purchaser  under  a  vicious  sale  should  be  protected.    If 
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a  sheriff  sells  without  authority,  or  in  such  a  way  as  to  be  con^ 
trary  to  law,  the  debtor,  I  should  suppose,  might  elect  either 
to  make  the  sheriff  responsible  for  his  improper  conduct,  and 
thus  confirm  the  sale,  nr  to  pursue  and  recover  his  property, 
and  leave  the  purchaser  to  his  remedy  over  agaiust  tho  sheriff. 
A  person  can  only  be  deprived  of  his  property  according  to  the 
forms  of  law;  and  if  these  have  been  violated,  the  right  still  re- 
mains in  him.  If  the  sheriff  fraudulently  sells  a  debtor's  prop- 
erty, his  sale,  it  is  conceded,  is  void.  If  the  sale  is  void,  must 
not  his  deed  to  the  purchaser  be  void  also  ?  It  is  his  sale  which 
authorizes  him  to  convey,  and  if  he  has  not  made  a  legal  sale, 
he  has  no  authority.  The  sale  of  the  sheriff  was,  in  this  case, 
covinous  and  void  at  law,  and  I  apprehend  the  sale  and  deed 
are  both  nullities.  So  far  I  have  considered  the  sheriff  and 
Bice  as  strangers  to  each  other  in  law.  But  the  sheriff  is  his 
agent  in  the  sale  and  the  purchase,  and  it  will  not  be  pretended 
that  the  principal  can  protect  himself  by  the  fraud  of  his  agent. 
Placing  the  case,  therefore,  on  this  footing,  there  can  be  no 
doubt  that  Bice's  purchase  must  fail  if  the  sale  is  fraudulent. 
If  the  defendant  Bice  had  notice  of  the  fraud,  it  is  clear  that 
he  can  not  be  protected.  The  terms  of  sale  were  unusual,  and 
were  enough  to  put  him  on  an  inquiry  why  they  were  so.  Any- 
thing which  is  enough  to  put  a  party  on  an  inquiry  is  usually 
noticed  in  equity.  But  I  think  he  had  actual  notice.  I  under- 
stand from  the  case  that  the  complainant,  when  the  land  was 
offered  for  sale,  proposed  to  give  for  it  three  thousand  dollars 
in  bank  bills.  This  bid  was  refused,  unless  it  should  be  paid 
in  specie.  After  this  the  defendant,  who  purchased  for  one 
third  of  this  sum,  could  not  pretend  that  he  did  not  know  that 
advantage  was  taken,  and  a  sale  forced  on  unusual  terms  to 
obtain  the  debtor's  property  at  less  than  it  was  worth. 

The  possession  of  the  land  by  the  defendant,  Sims,  since  the 
sale,  is  a  strong  circumstance  of  fraud,  and,  nine  times  out  of 
ten,  is  almost  conclusive  evidence  of  it.  It  has  been  in  some 
degree  explained  iu  this  case,  but  when  coupled  with  the  other 
circumstances  of  the  case,  it  goes  far  to  sustuin  the  conclusion 
that  the  sale  was  made  by  the  combination  of  the  creditor,  the 
debtor,  and  the  sheriff  to  cover  the  property  for  the  debtor.  I 
therefore  conclude  that  the  sale  of  the  land  must  be  set  aside. 

3.  This  question  is  one  of  more  vital  importance  to  the  com- 
munity than  any  other.  As  was  well  observed,  a  lecture  on 
honesty  here  is  worth  more,  perhaps,  than  in  any  other  place, 
for  it  furnishes  the  means  to  make  men  honest,  even  against 
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their  wills,  and  althongh  there  may  not  be  much  virtue  in  legal 
honesty,  yet  there  is  a  good  deal  of  utility  in  it.  If  all  could 
act  in  strict  conformity  to  law,  it  would  be  carrying  us  back  in 
reality  to  the  fancied  golden  age  of  poetry.  Such,  however, 
can  not  be  the  case  while  man  is  fallible  and  human  institutions 
imperfect.  The  nearest  we  can  approach  to  certainty  in  any 
one  branch  of  jurisprudence,  we  have  bj  so  much  improved  the 
condition  of  man  in  society. 

I  concur  fully  with  the  late  presiding  judge  of  this  court, 
that  the  statutes  against  fraudulent  conveyances  are  only  de- 
claratory or  rather  in  afSrmance  of  the  common  law.  Any  gift 
or  conveyance  which  by  its  provisions  is  void,  is  so  also  at 
the  common  law.  Fraud  can  never  be  the  predicate  of  a  com- 
mon law  right,  it  is  always  its  destruction. 

Upon  the  question  whether  a  gift,  unaccompanied  by  actual 
possession,  as  against  subsequent  creditors,  without  notice,  is 
good,  different  opinions  have  been  entertained  by  distinguished 
jurists  in  this  state  and  elsewhere.  But  I  propose  to  show,  by 
a  review  of  all  our  own  decided  cases,  that  we  are  free  to 
answer  the  question  in  the  negative,  if  we  choose  to  do  so;  and 
that  this  answer  is  more  in  unison  with  reason,  justice,  and  the 
majority  of  our  decided  cases,  than  one  in  the  affirmative  would 
be.  In  the  order  of  time,  the  first  case  in  which  the  legal  ef- 
fect of  a  voluntary  conveyance  against  creditors  was  fully  con- 
sidered, was  the  case  of  Kid  v.  MitcheU,  1 N.  &  McC.  334  [9  Am. 
Dec.  702].  In  that  case  the  gift  was  supported,  but  the  fact  of 
notice  was  fully  brought  home  to  the  defendant.  There  is 
therefore  in  that  case  nothing  repugnant  to  the  conclusion, 
that  if  notice  had  not  been  proved,  it  could  not  have  prevailed. 
Indeed  that  case,  as  I  shall  hereafter  show,  goes  far  to  sustain 
the  doctrine  for  which  I  am  contending.  Smith  v.  LitlUjohn,  2 
McC.  862,  was  a  case  where  the  parent  at  the  time  of  the  gift 
was  not  in  debt.  He  contracted  the  debt  subsequently,  and 
sold  the  slave  to  pay  it.  The  fact  of  explicit  notice  of  the  gift 
was  proved.  In  Hudnal  v.  Teasdally  1  McC.  227  [10  Am.  Dec. 
671],  and  the  same  case  reported  under  the  name  of  Hudnal  v. 
Wilder,  4  McC.  294  [17  Am.  Dec.  744],  the  main  question  was 
on  the  fact  of  notice  to  the  purchaser.  In  the  case  of  Madden 
V.  Day,  1  Bail.  337,  Judge  Nott  stated  this  question,  and  gave 
fully  his  opinion,  that  the  gift  where  the  possession  remained 
in  t^e  donor,  would  not  be  good  against  a  subsequent  creditor,  *^ 

who  had  given  credit  on  the  faith  of  the  property.  ( 

I  tried  the  case  of  Madden  v.  Day,  on  the  circuit,  and  in« 
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Btructed  the  juiy,  that  a  bona  fide  gift  by  a  parent  to  his  child, 
when  the  donor  retained  possession,  would  be  good  against 
subsequent  creditors.  This,  I  thought  then,  was  in  compliance 
with  previous  adjudications,  although  my  own  opinion  was  then 
in  full  accordance  with  that  expressed  by  Judge  Nott.  Believ- 
ing that  case  to  have  in  some  degree  settled  the  law  according 
to  my  own  opinion,  I  cheerfully  and  heartily  adopted  Judge 
Nott's  dictum  as  a  correct  exposition  of  the  law.  At  spring 
term,  1830,  was  tried  the  case  of  Howard  v.  Williams,  1  Bail. 
675,  in  which  my  iirgenious  and  learned  brother  Evans  main- 
tained that  a  gift  from  a  parent  to  a  child,  if  not  made  with  a 
view  to  future  indebtedness,  was  good  against  subsequent  cred- 
itors without  notice,  notwithstanding  the  parent  retained  the 
possession.  That  question  was,  however,  not  necessary  to  the 
decision  of  the  case.  For  I  had  instructed  the  jury  that,  as 
against  existing  debts,  a  gift,  when  the  donor  retained  posses- 
sion, could  not  prevail;  and  if,  on  the  final  winding  up  of  the 
donor's  affairs,  it  was  necessary  to  sell  the  property  given  to 
pay  both  the  existing  and  snbsequent  debts,  that  the  gift  was 
void,  and  it  was  for  this  sapposed  misdirection  that  a  new  trial 
was  ordered.  The  subsequent  cases  of  McElwee  v.  Sutton,  2 
Bail.  128,  361;  Corderrjv,  Zealy,  2  LI.  205;  Izard  v.  Izard,  Bail. 
Eq.  228,  and  Brock  v.  Bowman,  decided  at  this  term,  have  over- 
ruled the  doctrine  of  Howard  v.  Williams,  on  the  point  neces- 
sary to  its  decision.  In  Cordery  v.  Zealy,  2  Bail.  205,  and 
Brock  V.  Bowman,  it  is  distinctly  ^aid,  that  where  a  gift  is  made, 
and  the  donor  retains  possession,  it  will  be  void  against  suj>se» 
queut  creditors  without  notice. 

In  Sexton  v.  Whealon,  8  Wheat.  229,  0.  J.  Marshall  has  re- 
viewed all  the  English  authorities  on  this  subject,  and  comes  to 
the  conclusion  that  a  voluntary  conveyance  is  good  against  subse* 
quent  creditors.  But  it  will  be  seen,  on  looking  into  that  case 
and  the  English  cases,  that  they  are  all  decided  upon  convey- 
ances actually  executed,  and,  in  the  last  case,  the  fact  of  the 
deed  being  recorded  is  relied  upon  as  a  circumstance  to  show 
that  credit  could  not  have  been  given  upon  the  faith  of  the 
property  conveyed.  A  parol  gift  by  delivery,  but  possession 
retained  by  the  donor,  can  not  be  found,  as  a  class  of  cases,  in 
the  courts  of  any  country  but  our  own.  It  hence  is,  per- 
haps, more  important  that  we  should  adopt  some  rule  which 
will  compel  them  to  operate  fairly  on  the  community.  Poases- 
sion,  all  our  books  tell  us,  is  prima  facie  evidence  of  right  to 
personal  property.     In  this  state,  it  is  almost  the  only  evidence 
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of  title  to  slaves.  Is  it  to  be  tolerated  that  one  should  be  the 
ostensible  owner  of  a  slave  for  years;  obtain  credit  upon  this 
apparent  ownership,  and,  when  misfortune  overtakes  him,  that 
he  should  be  permitted  to  turn  round  and  say  to  his  creditx)r: 
It  is  true  that  you  trusted  me  on  the  faith  of  this  property,  but 
1  was  not  the  owner;  some  ten  or  fifteen  years  ago  I  gave  it  to 
my  child  ?  If  this  is  allowed,  I  know  of  no  greater  fraud  which 
can  be  committed  on  a  creditor. 

In  the  language  of  Judge  Nott,  in  Madden  v.  Day:  **  A  vendor's 
continuing  in  possession  of  personal  property  is  usually  consid- 
ered as  furnishing  such  evidence  of  fraud  as  will  render  the 
property  liable  to  the  claims  of  creditors,  even  against  a  bona 
fide  purchaser  for  valuable  consideration;  and  the  principle 
must  apply  more  strongly  in  the  case  of  a  volunteer.  The  only 
circumstance  which  can  be  relied  on  to  repel  the  presumption 
is,  that  the  possession  of  a  parent  of  the  property  of  his  infant 
child,  of  whom  he  is  the  natural  guardian,  is  not  inconsistent 
with  the  nature  of  the  claim  set  up  by  the  child.  But  if  it  may 
be  evaded  by  so  fiinjsy  a  pretext,  as  by  conveying  to  one  under  his 
own  roof  and  for  whom  he  is  bound  to  provide,  the  rule  is  of 
but  little  value."  The  retention  of  possession  after  an  absolute 
sale  or  ^ift,  as  between  adults,  furnishes  a  presumption  in  law 
that  either  is  fraudulent.  Can  the  relation  of  a  parent  and  a 
minor  child  diminish  the  presumption?  The  parent  is  bound 
to  take  care  of  the  property  of  the  child,  it  is  said.  Be  it  so. 
His  duty  is  not  to  treat  it  as  his  own:  he  should  either  separate 
it  from  the  mass  of  his  property  or  permit  the  fact  of  right  own- 
ership to  be  known.  If  he  does  not  do  it,  who  is  to  be  injured^ 
the  donee  or  the  creditor?  I  think  the  former.  To  constitute 
a  good  gift,  the  donor  must  not  only  give,  but  the  donee  must 
accept.  In  the  case  of  a  minor  child,  the  parent  gives  to  and 
accepts  for  him.  As  between  them,  this  makes  the  gift  capable 
of  being  enforced;  but  until  possession  is  actually  delivered,  or 
the  child  demands  possession,  the  gift  is  not  strictly  consum- 
mated. For  until  then  the  donee  may  dissent  from  it.  It  is 
true  it  is  not  likely  he  would,  or  to  use  a  cant  phrase,  that  "  he 
"would  look  a  gift  horse  in  the  mouth."  But  still,  I  think,  in 
strict  law,  we  are  at  liberty  to  regard  parol  gifts,  where  the 
donor  retains  possession,  as  executory,  until  the  donee  is  legally 
capable  of  assenting  and  does  assent.  In  this  view,  it  is 
plain  that  it  would  be  bad  against  all  debts  existing^  before  pos- 
session is  actually  delivered  or  claimed  after  attaining  to  ma* 
turity.     For  until  then  it  is  no  gift. 
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But  a  differeut  notion  has  so  long  prevailed  in  relation  to 
parol  gifts,  that  I  will  not  rest  the  argument  here.  If  one  is  in 
possession  of  property  as  his  own,  and  obtains  credit  on  the 
faith  of  it,  it  will  be  liable  to  his  debts,  is  the  rule  broadly  laid 
down.  In  Kid  V.  Mitchell,  1  N.  &  McC.  340  [9  Am.  Deo.  702], 
it  is  said:  "Neither  is  a  deed  fraudulent  because  the  vendor 
continues  in  possession;  it  is  only  against  creditors  and  subse- 
quent purchasers  without  notice."  Why  is  it  that  it  is  void 
against  them?  The  same  authority  tells  us:  "  The  ground  on 
which  a  voluntary  conveyance  is  held  void  against  creditors  is, 
that  he  who  has  trusted  another  on  the  faith  and  credit  of  the 
visible  property  which  he  has  in  possession,  shall  not  be  de- 
feated of  his  debt  by  a  transfer  without  consideration ;  and  the 
same  principle  applies  in  the  case  of  subsequent  creditors  and 
purchasers  without  notice,  when  the  vendor  continues  in  pos- 
session." This  dictum  of  the  wise  judge,  who  delivered  the 
opinion,  put  the  case  on  its  true  footing.  The  question  is  not, 
was  the  gift  good  in  its  beginning;  but  between  a  volunteer  and 
creditor,  which  is  to  be  preferred  ?  And  that  question  must  be 
always  answered  by  another:  was  credit  given  on  the  faith  of 
the  property  ?  If  it  was,  it  is  a  plain  fraud  on  the  creditor,  al- 
though the  donee  may  be  innocent  of  it;  and  in  such  a  case,  a 
valuable  consideration  must  always  prevail  over  a  good  consid- 
eration. In  EudnaUY.  Wilder,  4  McC.  306  [17  Am.  Dec.  744], 
Judge  Nott  says:  *'  A  man  continuing  in  possession,  is  regarded, 
as  to  creditors  or  subsequent  purchasers,  as  the  owner  against 
the  most  solemn  unconditional  deed  in  the  world."  This,  I 
take  it,  is  the  rule  of  the  law,  to  which,  it  is  true,  there  may  be 
exceptions,  but  none  of  the  exceptions  can  apply  when  a  cred- 
itor or  purchaser  is  uninformed  of  a  previous  voluntary  convey- 
ance. I  come,  therefore,  to  the  conclusion,  that  a  gift  to  a 
minor  child,  when  the  donor  retains  the  possession,  is  void 
against  subsequent  creditors,  without  notice.  This  view  of  the 
law  of  the  case,  subjects  the  slaves  in  the  possession  of  the 
defendant,  Sarter,  to  the  complainant's  debt. 

The  slaves  sold  and  purchased  by  the  defendants,  Ashford, 
Stevens,  and  John  Sims,  appear  to  have  sold  for  their  full  value; 
and  as  the  complainant  does  not  press  to  set  that  sale  aside, 
although  it  is  manifest  that  it  is  a  fraudulent  one,  that  part  of 
the  decree  which  dismissed  the  bill  as  to  the  said  slaves  is 
affirmed. 

It  is  ordered  and  decreed  that  so  much  of  Judge  Harper's 
decree  as  dismisses  the  bill  as  to  the  sale  of  the  land  and  the 
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slaves  in  the  possession  of  John  S.  Sarter,  be  reversed,  and 
that  upon  the  complainant  within  three  months  from  the  date 
of  the  decree  depositing  with  the  sheriff  of  Union  district  the 
sum  of  one  thousand  dollars,  with  the  interest  from  the  day  on 
which  it  was  sold  to  and  purchased  by  defendant  Bice  to  the 
time  of  the  deposit  as  the  bid  of  the  complainant,  the  said  sale 
be  set  aside,  and  the  deed  from  the  sheriff  to  the  defendant 
Bice  be  canceled;  that  the  said  sheriff,  as  soon  after  as  practi- 
cable, do  advertise  and  sell  the  said  land  under  the  complain- 
ant's execution  against  the  defendant,  Reuben  Sims,  commenc- 
ing the  said  sale  at  the  bid  deposited  by  the  complainant,  and 
out  of  the  proceeds  of  the  said  sale  that  the  said  William  Bice 
be  refunded  his  purchase  money,  and  interest,  and  that  the 
balance  of  the  purchase  motey  be  applied  to  the  payment  of 
the  debts  of  the  defendant,  Beuben  Sims,  according  to  their 
legal  priorities. 

It  is  further  ordered  and  decreed  that  the  defendant,  Wil- 
liam Bice,  do  account  for  and  pay  over  to  the  commissioner  of 
this  court  the  rents  and  profits  of  the  said  tract  of  land,  to  be 
applied  by  him  to  the  judgment  debts  of  Beuben  Sims,  accord- 
ing to  their  legal  priorities. 

It  is  also  ordered  and  decreed  that  the  slaves  in  the  bill 
mentioned  in  the  possession  of  the  defendant,  John  S.  Sarter, 
are  liable  to  the  debts  of  Beuben  Sims,  contracted  before  he 
delivered  the  actual  possession,  and  that  the  same  be  sold  by 
the  complainant  on  a  credit  of  twelve  months,  purchasers  giv- 
ing the  usual  securities,  and  that  the  proceeds,  when  collected, 
be  applied  to  the  satisfaction  of  the  judgment  debts  of  Beuben 
Sims,  obtained  on  contracts  made  by  him  before  he  delivered 
the  possession  to  the  said  defendant,  according  to  their  legal 
priorities. 

Let  the  defendants,  Beuben  Sims  and  Edward  Stevens,  pay 
the  costs  in  this  case,  except  the  costs  of  the  defendant,  John 
S.  Sarter,  which  will  be  paid  out  of  the  sale  of  the  slaves  here- 
in mentioned,  and  ordered  to  be  sold. 

Martin,  J.,  concurred. 
Decree  reversed. 

Combination  of  Bidders  at  a  Sheriff's  Sale  to  prevent  oompetitioii 
renders  the  sale  void;  but  not  so  an  association  fairly  formed  on  oooonnt  of 
the  magnitude  of  the  purchase  or  other  proper  cause:  SniUJi  v.  Oreenlee^  18 
Am.  Dec  504  and  note;  Holmes  v.  Holmes,  3  Kich.  Eq.  Gl.  Any  agreement 
or  combination,  the  object  and  effect  of  which  is  to  **  chill  the  sale  "  and  stifle 
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competition,  is  illegal,  and  no  party  to  such  combination  can  derive  any  ben* 
efit  from  the  Bale:  Hamilton  v.  Hamilton^  2  Id.  355. 

Want  of,  or  Detect  in.  Notice  of  Sheriff's  Sale. — The  defendant 
may  waive  notice  of  a  sherifPs  sale  where  there  are  no  legal  liens:  Davis  v. 
Jlun-ai/,  12  Am.  Dec.  660.  An  omission  by  the  6heri£f  to  comply  ^vith  the 
requirements  of  the  statnte  with  respect  to  giving  notice  of  a  sale,  according 
to  Webber  v.  Cox,  17  Id.  127,  does  not  vitiate  the  sale  as  against  an  innocent 
pnrchaaer;  but  it  is  otherwise  where  there  is  fraud  in  the  officer  and  knowl- 
edge of  it  by  the  purchaser.  Trover  lies  against  an  officer  for  selling  without 
notice:   Wright  v.  Spencer,  18  Id.  76. 

Retemtion  of  Possession  bt  Defendant  in  Execution,  after  a  sheriff's 
sale:  See  the  note  to  Boardman  v.  Keeler,  15  Id.  671;  BatcJielder  v.  Carter, 
19  Id.  707. 


Towles  v.  Burton. 

[Biohabdbos'b Equitx  Oaumm,  146] 

Trust  mat  be  Established  by  Parol  in  an  Absolute  Bequest  by  showing 
that  the  legatee  received  it  upon  a  promise  made  to  the  testator  to  pro- 
vide for  a  third  person  out  of  it. 

Bond  Given  bt  a  Legatee  to  the  Testator  referring  to  a  will  of  the  same 
date,  conditioned  to  hold  *' one  half  of  the  personal  property  which  he 
was  to  receive  "  from  the  testator's  estate,  to  the  use  of  another  person, 
will  be  enforced  in  equity  where  the  will  is  superseded  by  a  second  will 
containing  substantially  the  same  devises  and  bequests. 

Eqititt  WILL  Enforce  Performance  of  the  Condition  of  a  Bond,  and  leave 
the  party  to  his  action  at  law  for  the  penalty,  where  the  penalty  is  merely 
accessorial,  being  designed  to  secure  the  enjoyment  of  a  collateral  object 
which  is  regarded  as  the  principal  intent  of  the  deed. 

biLL  filed  by  the  complainants  as  children  of  Scythia  Towles, 
claiming  half  of  a  certain  bequest  received  under  the  will  of 
William  Burton,  sen.,  by  William  Burton,  jun.,  also  deceased, 
of  whom  the  defendants  were  the  representatives,  on  the  ground 
that  the  said  one  half  was  held  in  trust  for  the  said  Scythia  by 
the  said  William  Burton,  jun.  It  appeared  that  William  Burton, 
sen.,  the  father  of  William  Burton,  jun.,  and  of  the  said  Scythia, 
made  his  will  on  May  5,  1812,  giving  a  life  estate  in  all  his  per- 
sonalty to  his  wife,  and  directing  that  after  her  death  all  his 
movables,  including  negroes,  should  be  divided  as  follows:  One 
half  to  his  sou  William  Burton,  jun.;  one  fourth  to  his  son 
Aaron,  and  one  fourth  to  his  daughter  PhoBbe.  The  testator 
also  gave  fifty  dollars  to  his  son,  Gideon,  stating  in  the  will  that 
his  said  son  had  already  received  a  full  share  of  his  property. 
Be  gave  to  his  daughter,  Scythia  Towles,  a  cow  and  a  calf  at 
the  death  of  her  mother,  saying  nothing  as  to  her  having  pre- 
viously received  any  share  of  his  property.     On  the  same  day 
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the  testator    caased   his    son  William   to  execute  to  his  son 
Aaron  a  bond  in  the  penalty  of  eight  hundred  dollars,  con- 
ditioned to  pay  to  his  sister,  Scy thia  Towles,  after  the  decease  of 
his  mother, ' '  one  half  of  the  personal  property  which  he  was  to 
receive  "  at  his  mother's  death,  in  case  the  husband  of  the  said 
Scythia  should  then  be  deceased,  and  if  not,  that  the  said  Wil- 
liam should  pay  the  same  at  his  discretion  in  small  payments  in 
such  property  as  he  should  think  best  for  the  said  Scythia  and 
her  children.     The  bond  further  disclosed  the  fact  that  the  rea- 
son why  the  testator  had  given  his  daughter,  Scythia,  only  a 
cow  and  calf  was,  that  her  husband  was  a  drunkard,  spendthrift, 
and  prodigal,  and  that  the  testator  had  been  obliged  to  provide 
her  and  her  children  with  means  of  livelihood. 

It  further  appeared  that  on  April  19,  1823,  at  the  instance 
of  William  Burton,  jun.,  who  desired  to  have  some  alteration 
in  the  dividing  lines  of  certain  land  given  by  the  will  to  himself 
and  his  brother  Aaron,  the  testator  made  another  will,  making 
the  desired  alteration,  but  containing  exactly  the  same  dis 
positions  of  the  personalty  as  the  previous  will,  except  that  the 
legacy  to  Gideon  was  increased  to  two  hundred  dollars,  and 
that  one  negro  was  bequeathed  to  whichever  of  the  testator's 
children  the  said  negro  should  choose  for  his  master  or  mis- 
tress. At  the  time  of  the  execution  of  the  second  will  it  was 
proved  by  parol  evidence,  admitted  by  the  chancellor,  notwith- 
standing the  objections  of  the  defendants,  that  the  testator 
called  for  the  bond  previously  executed  by  his  son;  that  search 
was  made  for  it  while  the  will  was  being  drawn;  that  it  was  not 
found  until  the  will  was  drawn;  that  when  the  bond  was  pro- 
duced, William  Burton,  jun.,  said  that  it  was  not  worth  while 
to  have  taken  the  trouble  to  hunt  it  up;  that  he  would  have 
done  as  much  for  his  sister  Scythia  without  the  bond  as  with  it, 
and  that  he  would  rather  give  her  two  dollars  than  take  one 
from  her;  that  the  testator  had  intended  to  have  a  new  bond 
drawn,  but  that  the  person  who  drew  the  wUl  said  it  was  as 
good  a  bond  as  he  could  draw,  and  no  new  bond  was  drawn; 
that  the  testator  told  his  son  Aaron  to  take  the  bond  home, 
and  take  care  of  it,  as  it  might  be  wanted  after  his  death;  that 
Aaron  told  him  that  the  bond  was  not  large  enough,  but  the 
testator  replied  that  it  was  merely  to  show  his  son  William 
what  he  intended;  and  that  William  was  present  during  this 
conversation.  It  further  appeared  that  both  the  testator  and 
the  said  William  considei'ed  the  bond  good,  and  that  William 
always  acknowledged  himself  to  be  liable  upon  it,  both  in  his 
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father's  life-time  and  afterwards,  until  some  time  after  hia 
fatber's  death;  that  the  father  and  the  said  William  had  fre- 
quently said  that  Scythia  was  to  have  half  the  personalty  be- 
queathed to  William;  that  the  testator  stated  expressly  that  the 
reason  he  did  not  give  it  to  her  directly  was  because  of  her 
husband's  spendthrift  aud  prodigal  conduct.  It  appeared  also 
that  the  testator  entertained  very  great  affection  for  his 
daughter  Scythia.  The  person  who  drew  the  will  testified 
that  if  it  had  not  been  for  the  understanding  between  the  tes- 
tator and  his  son  William,  he  did  not  think  he  would  have 
given  William  more  than  a  fourth.  There  was  some  contra- 
dictory evidence  on  all  these  points. 

The  testator  died  in  April,  1826  (his  wife  having  previously 
deceased),  and  the  will  was  proved  and  the  bond  deposited 
with  the  ordinary  by  Aaron.  Some  time  afterwards  an  appraise- 
ment and  division  of  the  personal  estate  were  made.  The 
negroes  were  divided  into  four  lots,  of  which  Aaron  drew  one, 
and  PhoBbe  one,  and  William  two.  There  was  testimony  to 
the  effect  that  William  stated  at  the  time  that  he  drew  one  of 
the  lots  for  his  sister  Scythia.  There  was  evidence  that  certain 
supplies  had  been  furnished  by  the  testator  and  by  the  said 
William  to  Scythia  and  her  family,  which  the  defendants 
claimed  were  equal  to  her  share;  but  it  was  proved  that  the 
testator  and  William  frequently  declared  that  they  had  no 
claims  or  charges  against  her  or  her  family.  Both  Scythia  and 
her  husband  and  the  said  William  died  before  the  suit  was 
commenced.  The  chancellor  decreed  that  the  defendants  de- 
liver up  to  the  complainants  their  share  of  the  negroes,  and 
that  the  conmiissioner  should  settle  which  of  the  lots  drawn  by 
William  should  belong  to  them.  The  commissioner  was  also 
directed  to  report  what  sums  were  due  for  the  hire  and  labor 
of  the  slaves,  deducting  the  value  of  the  supplies  furnished  to 
Mrs.  Towles  and  her  family  by  the  said  William  after  his 
father's  death.  The  defendants  were  ordered  to  pay  the  costs. 
The  defendants  appealed  from  this  decree  on  grounds  which 
are  sufficiently  manifest  from  the  opinion. 

Caldwell,  for  the  appellants. 

By  Court,  Johnson,  J.  We  are  very  clearly  of  opinion,  with 
the  chancellor,  that  in  the  absence  of  written  evidence  parol 
was  admissible  to  show  that  one  half  of  the  personal  estate  be- 
queathed by  Wm.  Burton,  sen.,  to  his  son,  Wm.  Burton,  jun., 
Was  bequeathed  bv  the  testator  with  the  knowledge  of  the  lega- 
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tee,  on  the  confidence  that  he  would  take  and  hold  it  in  trust 
for  his  sister,  Mrs.  Towles.  It  is  certainly  no  violation  of  the 
rule  of  evidence,  which  excludes  parol  evidence,  to  add  to, 
vary,  or  alter  a  will  or  other  writing;  for  the  will  takes  effect 
precisely  in  the  manner  expressed  on  its  face.  Wm.  Burton, 
jun.,  takes  one  half  of  the  residue  of  the  personal  estate.  The 
foundation  of  the  plaintiff's  claim  rests  on  a  parol  contract  be- 
tween the  testator  and  his  son  William.  The  traDsaction,  as 
explained  by  the  most  unequivocal  proof,  supposes  that 
the  testator  held  to  the  legatee  a  language  something  like 
this:  ''I  am  desirous  of  providing  for  my  daughter,  Mrs. 
Towles,  but  her  husband  is  a  prodigal  and  will  waste  it 
if  I  give  anything  to  her  directly;  to  prevent  this  I  pro- 
pose to  bequeath  to  you  directly  tbe  portion  which  I  in- 
tend as  a  provision  for  her;"  and  that  the  legatee  con- 
sented to  accept  it  upon  these  terms,  and  promised  on  his 
part  to  fulfill  his  wishes.  Now,  here  is  a  clear  and  explicit 
promise,  founded  on  full  consideration  (the  legacy)  in  relation 
to  personal  estate;  and  where  is  tbe  rule  of  law  which  avoids 
it  ?  See  Siickland  v.  Aldridge^  9  Yes.  516.  But  we  incline  to 
think  this  evidence  was  superseded  by  the  higher  evidence  of  the 
bondof  Wm. Burton,  jun., ofthefifthMay,  1812.  Thatwasmade, 
it  is  true,  in  direct  reference  to  the  will  of  the  same  date,  but  it 
contains  a  direct  undertaking  on  the  part  of  Wm.  Burton,  jun., 
that  he  would  hold  **  one  half  of  the  personal  property  which  he 
was  to  receive  '*  of  Lis  father's  estate,  to  the  use  of  Mrs.  Towles, 
and  it  was  one  from  which  he  could  not  discharge  himself  by  any 
act  of  his,  and  would  apply  to  that  or  any  other  will.  As  a  con- 
tract, it  was  immaterial  whether  it  preceded  or  followed  the  exe* 
oution  of  the  consideration  on  which  it  was  founded.  He  would 
have  been  as  much  bound  by  a  bond  made  in  reference  to  a 
will  contemplated  to  be  made  ten  years  after,  as  if  it  had  been 
contemporaneously  executed.  The  fact  that  the  testator  gave, 
in  the  last  will  also,  a  double  portion  to  this  son,  and  nothing, 
comparatively,  to  his  daughter,  Mrs.  Towles,  in  a  will  intended 
otherwise  to  put  all  his  children  upon  a  footing  of  equality, 
goes  very  far  to  show,  of  itself,  that  the  will  was  made  in  refer- 
ence to  the  bond,  and  on  that  account  would  be  binding.  The 
trust  proved  by  the  parol  evidence  is  precisely  that  indicated  in 
the  condition  of  the  bond,  and  whether  the  one  or  the  other  ia 
adopted,  the  result  is  the  same.  In  support  of  the  motion  it  ia 
also  contended  that  if  the  bond  is  set  up  the  plaintiff's  remedy 
is  at  law  for  the  penalty,  and  chancery  not  having  jurisdictioi^ 
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the  compIaiDant's  bill  ought  to  be  dismissed.  But  this  position 
can  not  be  maintained.  When  the  penalty  is  intended  merely 
to  secure  the  enjoyment  of  a  collateral  object,  the  enjoyment  of 
the  object  is  considered  as  the  principal  intent  of  the  deed,  and 
the  penalty  is  considered  as  only  accessorial,  and  equity  will 
enforce  the  performance  of  the  condition  at  the  instance  of  the 
obligee,  or  restrain  proceedings  at  law  to  recover  the  penalty: 
1  Ponbl.  151. 

In  the  order  of  reference  made  by  the  chancellor,  the  circum- 
Btance,  that  the  testator  was  possessed  of  personal  estate  other 
than  his  negroes,  and  which  was  covered  by  the  bequest  to  Wm. 
Burton,  jun.,  seems  to  have  been  entirely  overlooked,  which 
renders  a  modification  of  the  decree  indispensable.  It  is  there- 
fore ordered  and  decreed  that  the  defendants  do  account  before 
the  commissioner  for  the  one  half  of  the  whole  personal  estate 
(including  slaves)  so,  as  aforesaid,  bequeathed  by  Wm.  Burton, 
sen. 9  to  his  son,  Wm.  Burton,  jun.,  and  which  was  disposed  of 
by  the  said  Wm.  Burton,  jun.,  in  his  life-time,  or  the  defend- 
ants since  his  death,  and  for  the  hire  of  slaves,  interest  on 
moneys,  or  other  income  arising  from  the  one  half  of  the  said 
estate  so  bequeathed  to  the  said  Wm.  Burton,  jun.,  and  that  he 
credit  the  defendants  with  any  payments  made  to  Mrs.  Towles, 
or  supplies  furnished  her  family  in  the  execution  of  the  trust 
rei^osed  in  the  said  Wm.  Burton,  jun.,  by  his  said  father,  aa 
hereinbefore  stated.  That  if,  upon  the  adjustment  of  these 
accounts,  it  shall  appear  that  the  defendants  or  the  testator  are 
in  advance  to  Mrs.  Towles  beyond  the  amount  of  their  receipts, 
the  defendants  shall  be  reimbursed  out  of  the  personal  estate 
remaining  in  their  hands;  and  upon  a  final  account,  according 
to  these  principles,  it  is  further  ordered,  that  the  said  personal 
estate  now  remaining  iu  the  hands,  power,  or  possession  of  the 
defendants,  be  partitioned  in  equal  moieties  between  the  com- 
plainants and  defendants;  and  that  this  order  be  taken  as  a  sub- 
stitute for  that  made  by  the  chancellor,  the  object  being  an 
equal  partition  of  the  legacy  to  Wm.  Burton,  jun.,  between  the 
complainants  and  defendants. 

O'Neall  and  Martin,  JJ.,  concurred. 

Decree  modified. 


Pabol  £vn>BNCB  or  a  Trust  in  a  Beqttest. — The  parol  evidence  offered 
in  this  case  was  clearly  admissible  in  accordance  with  the  principle  laid  down 
in  Owings'  c<ue,  17  Am.  Dec.  338,  and  by  Lord  Westbury,  in  McCormick  v. 
Orogan,  L.  R.,  4  H.  of  L.  (Eng.  and  Irish  Appeals),  97,  quoted  in  the  note 
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to  Thompsov^8  Lessee  v.  White^  1  Am.  Dec.  258,  as  well  as  in  many  other  de- 
cisions, that  where  one  is  induced  to  refrain  from  making  or  altering  his  will 
so  as  to  give  a  bequest  or  make  any  other  provision  for  a  person  for  whom  he 
wishes  to  provide,  by  the  promise  of  the  heir,  or  of  a  devisee  or  legatee 
under  the  will,  to  make  such  provision  himself,  and  the  promise  is  not  per- 
formed, equity  will  charge  the  promisor  as  a  trustee,  on  parol  proof  of  the 
promise,  in  favor  of  the  person  for  whose  benefit  it  was  made.  The  doctrine 
is  well  stated  in  the  extract  from  Lord  Westbury*s  opinion  in  AfeCormick  v. 
Orogan,  given  in  the  note  to  Tlurmpson^a  Lessee  v.  White,  above  referred  tOw 
To  permit  the  statute  of  frauds  to  be  set  up  to  exclude  the  evidence  of  such 
a  promise,  would  be  to  convert  that  statute  into  an  instrument  rather  than  a 
preventive  of  fraud.  What  fraud  could  be  more  shameless  than  that  at- 
tempted to  be  perpetrated  in  the  principal  case  ?  An  afifectionate  father,  anx- 
ious to  provide  for  his  daughter  in  such  a  way  that  the  provision  can  not  be 
squandered  by  her  profligate  husband,  and  confiding  in  the  integrity  of  his 
son,  makes  him  the  trustee  to  dispense  his  bounty,  and  gives  him  a  double 
portion,  upon  the  faith  of  his  express  promise  that  he  will  give  half  of  it  to 
his  sister,  when  he  can  safely  do  so.  If  a  promise,  made  under  such  circum- 
stances, could  not  be  enforced  against  the  faithless  trustee  and  his  repre- 
sentatives, because  of  the  statute  of  frauds,  it  would  be  a  statute  ot/raud* 
indeed.  As  was  well  observed  by  Mr.  Justice  Johnson,  the  object  of  the 
evidence  was  not  to  vary  the  terms  of  the  wiU.  It  was  merely  to  prove  the 
consideration  upon  which  the  will  was  made,  and  then  to  enforce  the  per- 
formance of  the  consideration.  The  will  was  not  to  be  disturbed.  On  the 
contrary,  it  was  necessary  that  it  should  stand  as  it  was,  in  order  that  the 
promise  upon  which  it  was  founded  might  be  performed. 

The  cases  in  which  parol  trusts  of  this  character  have  been  enforced  are 
numerous,  particularly  in  the  English  courts.  In  Chamberlaine  v.  Chamber' 
laine,  2  Freem.  Ch.  34,  a  promise  made  by  a  devisee  to  pay  certain  legacies  in 
order  to  prevent  an  alteration  of  the  testator's  will,  was  permitteil  to  be 
proved  and  was  enforced  as  a  trust.  So  a  promise  made  by  a  devisee  to  pay 
an  annuity  by  which  the  testator  was  prevented  from  charging  it  on  hia 
realty:  OldJtam  v.  LUcJifield,  2  Vem.  606;  Mestaer  v.  OilUspie,  11  Ves.  62L 
So  a  promise  by  executors  to  pay  an  annuity  which  was  in  fact  paid  for  sev- 
eral years:  Chamberlain  v.  Agar,  2  Ves.  &  Bea.  259.  So  where  a  testator  in- 
tended to  insert  a  certain  legacy  in  his  will,  but  was  prevented  from  doing  so 
by  the  promise  of  the  executor  that  he  would  pay  it,  and  that  it  need  not  bo 
put  in  the  will:  Heech  v.  Kennigate,  Amb.  67.  In  Thynn  v.  Thynn,  1  Vem. 
296,  it  appeared  that  after  the  testator  had  made  his  will  making  his  wife 
executrix,  the  wife  was  persuaded  by  her  son  to  use  her  influence  with  the 
father  to  have  the  son  appointed  executor,  he  promising  to  be  merely  a  tros- 
tee  for  his  mother.  The  will  was  changed  upon  the  faith  of  this  promise,  and  it 
•was  held  that  the  promise  should  be  enforced,  notwithstanding  the  statute  of 
frauds.  In  Dixon  v.  Olmius,  1  Cox  Ch.  414,  an  heir  at  law  was  compelled  to 
discover  whether  he  had  not  by  fraud  prevented  his  ancestor  from  republish- 
ing his  will.  And  in  Slichland  v.  Aldridge,  9  Ves.  516,  a  discovery  was  re- 
quired of  a  devisee  at  the  suit  of  an  heir  at  law,  as  to  whether  the  devias 
was  not  made  on  the  faith  of  a  promise  by  the  devisee  to  build  a  Methodist 
chapel,  the  purpose  being  to  have  the  devise  declared  void  on  that  ground. 
In  Drakeford  v.  WUhs,  3  Atk.  539,  a  promise  made  by  a  legatee  to  the  tes- 
tator for  the  purpose  of  preventing  a  change  in  the  will,  that  he  would  give 
a  certain  bond,  bequeathed  to  hiih,  to  another,  was  enforced  by  Lord  Chan- 
cellor Hartlwicke,  who,  in  the  course  of  his  opinion,  said:    "If  there  is  • 
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declaration  and  undertaking  by  a  legatee  to  do  an  act,  in  consideration  of  the 
testator's  devising  to  that  legatee,  I  know  no  case  where  the  court  has  not 
decreed  it,  whether  snch  an  undertaking  was  before  the  will  has  been  made 
or  after."     In  Norrht  v.  Frazer,  L.  R.,  15  Eq.  318,  a  parol  promise  by  a  hus- 
band and  wife,  to  whom  the  testator  devised  the  residue  of  his  estate  to 
make  an  allowance  to  the  plaintiff,  was  enforced  as  a  trust,  following  the 
doctrine  laid  down  by  Lord  Westbury  in  MeCormich  v.  Orofjan,  L.  R.,  4  H. 
of  L.  82.     In  Podmore  v.  Gunning^  7  Sim.  644,  it  appeared  that  a  testator 
had  given  all  his  property  to  his  wife,   'Miaying  a  perfect  confidence,''  as  he 
stated  in  his  will,  that  she  would  act  up  to  "  those  views  "  which  he  had 
communicated  to  her  in  the  ultimate  disposal   of  his  property  after  her 
decease     The  wife  having  died  intestate,  the  plaintiffs,  who  were  natural 
children  of  her  deceased  husband,  filed  a  bill  against  the  heir  and  next  of 
kin,  and  also  the  heir  and  administrator  of  the  wife,  alleging  that  the  testator 
desired  his  wife  to  give  lus  whole  property  at  her  death  to  the  plaintiffs,  and 
that  she  promised  to  do  so.     It  was  held  that  if  this  promise  had  been  proved, 
a  trust  would  have  been  created. 

A  promise  by  a  testator's  wife  and  residuary  legatee  to  surrender  a  certain 
note  to  the  plaintiff,  was  enforced  as  a  trust  in  Rkhardson  v.  Adams,  10 
Yerg.  273.  Mere  assent  to  an  expressed  wish  of  the  testator  after  the  execu- 
tion of  the  will,  may  be  sufficient  to  raise  a  trust.  Thus  in  Jones  v.  McKee, 
3  Pa.  St.  496,  a  mother  devised  certain  property  to  her  son  and  daughter. 
The  son  subsequently  persuaded  the  testatrix  to  change  the  will  so  as  to  give 
the  whole  property  to  his  sister,  who  would  hold  half  of  it  for  his  use.  The 
change  was  made  accordingly,  and  the  testatrix  told  her  daughter  to  recol- 
lect that  half  the  property  belonged  to  her  brother,  to  which  she  nodded 
assent.  This  was  held  sufficient  to  establish  a  trust  in  favor  of  the  son.  In 
Hoge  V.  Iloge,  1  Watts,  163,  it  was  held  that  where  one  procured  a  devise  to 
himself  upon  a  promise  to  apply  it  for  the  benefit  of  another,  he  would  be 
declared  a  trustee  upon  parol  evidence  of  such  promise.  It  was  said,  how- 
ever, that  there  must  be  some  active  or  passive  fraud  in  procuring  the  dispo- 
sition. In  BarreU  v.  Hanrick,  42  Ala.  60,  a  parol  agreement  between  a 
testator  and  devisee  that  the  latter  would  convey  the  property  to  the  com- 
plainant, was  enforced  as  a  trust  to  prevent  fraud.  The  testator's  reason  for 
devising  in  this  way  was,  that  the  will  was  made  during  the  late  civil  war, 
and  the  complainant  being  a  citizen  of  New  Jersey  was  an  alien  enemy,  and 
if  the  property  had  been  devised  directly  to  him  it  would  have  been  liable  to 
seqnestration  by  the  confederate  authorities.  In  deciding  the  case.  Judge,  J., 
thus  referred  to  the  objection,  that  to  permit  proof  of  such  a  parol  agree- 
ment would  be  in  violation  of  the  statute  of  frauds:  "Under  the  operation  of 
this  statute,  it  has  been  well  settled,  in  both  England  and  America,  that  in 
avoidance  of  a  fraud  a  parol  trust  may  be  engrafted  upon  an  instrument 
which  purports  to  be  absolute  on  its  face,  notwithstanding  the  prohibition  of 
.  the  statute." 

Other  cases  supporting  the  doctrine  that  parol  evidence  of  trusts  of  this 
character  is  admissible  notwithstanding  the  statute  of  frauds,  are  referred  to 
in  the  note  to  Thompson's  Lessee  v.  White,  1  Am.  Dec.  258;  and  in  the 
learned  opinion  of  Chancellor  Bland,  in  Oioings*  case,  17  Id.  338.  The  same 
principle  is  laid  down  in  Hill  on  Trustees,  59;  Perry  on  Trusts,  sec.  181 ;  1 
8tory  Eq.  Jur.,  sec.  256.  In  De  Laurencel  v.  De  Boom,  48  Cal.  581,  an  ab- 
^  solute  devisee  was  declared  a  trustee  upon  evidence  of  a  letter  written  to 

him  by  the  testator  after  the  will  was  made,  stating  the  trusts  on  which  he 
intended  u>  devise,  and  a  written  promise  by  the  devisee  to  perform  the  trusts. 
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In  Lantry  v.  Lantry,  51  111.  458;  2  Am.  Bep.  310,  it  was  held  that  where 
one  made  a  volnntary  absolate  conveyance  to  another,  the  grantee  haTin^ 
taken  no  measures  to  procure  such  conveyance  to  be  made,  but  having  merely 
accepted  it,  and  made  a  parol  promise  to  hold  the  property  in  trust  for  the 
grantor's  son,  such  promise  could  not  be  enforced  as  a  trust,  on  account  of 
the  statute  of  frauds.     Mr.  Justice  Lawrence,  in  the  course  of  his  opinion, 
reviewed  a  number  of  the  English  cases  above  referred  to,  and  said:    "It 
will  be  observed  that  in  all  these  cases  there  is  something  more  than  the 
mere  receipt  of  the  title  to  real  estate,  with  a  parol  promise  to  hold  it  sub- 
ject to  a  trust.     There  is  an  interference  with  the  owner  of  the  property, 
by  means  of  which  he  is  induced  to  forego  the  execution  by  himself  of  hia 
designs  for  the  benefit  of  a  third  person,  and  to  leave  the  execution  to  the 
party  deluding  him  by  a  false  promise,  and  through  such  false  promise  ob- 
taining title  to  the  property.     The  cases  are  reviewed  by  Chief  Justice  Gib- 
son, in  Hoge  v.  Hoge,  1  Watts,  213,  and  the  rule  is  laid  down  that,  in  order 
to  create  the  tmst,  there  must  have  been  some  fraud,  active  or  passive,  in 
procuring  the  deed  or  devise;  the  mere  breach  of  a  promise  to  convey  is  not 
sufficient.     So  in  Perry  v.  Mc Henry ^  13  111.  236,  this  court  said:    *If  the 
refusal  to  comply  with  a  parol  agreement  constitutes  such  a  fraud  as  to  take 
a  case  out  of  the  statute,  then  no  case  is  within  it;  for  a  party  has  only  to 
allege  that  a  person  contracting  by  parol  fraudulently  refuses  to  comply 
with  the  terms  of  his  parol  agreement,  which  he  must  do  in  every  case,  or 
there  would  be  no  necessity  for  resorting  to  a  court  of  equity  to  enforce  it, 
and  a  case  is  made  to  which  the  statute  does  not  apply.' 

"The  distinction  is  this:  If  A.  voluntarily  conveys  land  toB.,  the  latter 
having  taken  no  measures  to  procure  the  conveyance,  but  accepting  it  and 
verbally  promising  to  hold  the  property  in  trust  for  C,  the  case  falls  within 
the  statute,  and  chancery  will  not  enforce  the  parol  promise.  But  if  A.  was 
intending  to  convey  the  land  directly  to  C,  and  B.  interposed  and  advised  A. 
not  to  convey  directly  to  C,  but  to  convey  to  him,  promising  if  A»  would  do 
so  he,  B.,  would  hold  the  land  in  trust  for  C,  chancery  will  lend  its  aid  to 
enforce  the  trust  upon  the  ground  that  K  obtained  the  title  by  fraud  and  im- 
position upon  A.  The  distinction  may  seem  nice,  but  it  is  well  established. 
In  the  one  case,  B  has  had  no  agency  in  procuring  the  conveyance  to  him- 
self. In  the  ojther  he  has  had  an  active  and  fraudulent  agency.  In  the  one 
case  he  has  done  nothing  to  prevent  a  conveyance  to  the  intended  beneficiary. 
In  the  other  he  has,  by  false  premises,  diverted  to  himself  a  conveyance  aboot 
to  be  made  to  another. " 

This  distinction,  it  will  be  readily  seen,  is  less  applicable  to  the  case  of  a 
will  than  to  that  of  a  deed.  A  deed  takes  effect  upon  its  delivery,  and  is 
irrevocable  by  the  grantor,  hence  a  subsequent  promise  by  the  grantee  can  by 
no  possibility  form  a  part  of  the  consideration  for  it.  A  will,  on  the  other 
hand,  is  ambulatory  until  the  death  of  the  testator.  Until  then,  it  may  be 
revoked  at  pleasure.  If  its  dispositions  are  permitted  to  stand  until  the 
death,  upon  the  faith  of  a  pcurol  promise  by  a  devisee  or  legatee  to  hold  the 
property  given  to  him,  in  whole  or  in  part,  in  trust  for  one  for  whom  the  tes- 
tator wishes  to  provide,  it  is  obviously  immaterial  \('hethcr  the  promise  is 
made  before  or  after  the  execution  of  the  will,  or  indeed  whether  the  testator 
intended  the  devise  or  legacy  to  be  in  trust  at  the  time  the  will  was  drawn. 
If  the  promise  is  made  subsequently,  and  prevents  a  change  in  the  will,  it 
forms  a  part  of  the  consideration  upon  which  the  bequest  is  given,  just  as 
truly  as  if  it  had  been  made  before  tho  will  was  executed.  The  real  question  is 
not  when  the  promise  was  made,  but  whether,  if  it  had  not  been  made,  the 
testator  would  have  made  a  different  disposition  of  his  property,  either  in 
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executing  the  original  will  or  by  making  a  new  one.  But  even  if  it  be  con- 
ceded  that  the  distinction  made  by  Mr.  Justice  Lawrence  applies  as  fully  to 
wills  as  to  deeds,  it  does  not  affect  the  ruling  in  the  principal  case.  The 
promise  there  was  before  the  will  was  executed  as  well  as  afterwards;  and  it 
is  clear  from  the  evidence  that  if  it  had  not  been  made,  the  testator  would 
not  have  given  his  son  a  double  portion,  but  would  have  provided  for  his 
daughter  in  some  other  way.  Nor  was  it  material  whether  there  was  a  new 
parol  promise  upon  the  making  of  the  new  will,  or  whether  the  testator  re- 
lied upon  the  promise  contained  in  the  bond,  if,  as  was  certainly  trae,  the  leg- 
atee understood  that  the  promise  was  the  consideration  for  the  bequest.  If  the 
bond  was  understood,  as  it  certainly  was,  to  apply  to  the  new  will,  it  mattered 
not  whether  it  did  so  apply  or  not  The  condition  was  binding  in  equity,  not 
because  the  instrument  was  valid  in  law,  but  because  it  was  the  consideration 
for  the  bequest.  The  fraud  which  made  the  legatee  chargeable  as  a  trustee 
was  just  the  same,  whether  the  bond  was  legally  binding  or  not.  Besides,  it 
is  to  be  remembered  that  the  new  will  was  executed  at  the  express  instance 
of  the  legatee. 

Pabol  Evidxncb  to  Establish  Trusts  in  other  Cases.— See  Oerman  v. 
CkMfald,  6  Am.  Dec.  372;  Foote  v.  Colvm,  3  Id.  478;  SneUing  v.  UUerbaek,  4  Id. 
661,  and  note;  HaU  ▼.  SpHgg,  12  Id.  606;  Steere  v.  Steere,  9  Id.  256;  Jaeksom 
T.  MiOer,  21  Id.  816;  Blake  v.  Jona,  Id.  530. 


Vebdier  v.  Toungblood. 

[BiOHAiDSOH's  EQOirr  Cases,  220.] 

FkoyDO  iH  A  Bequest  or  Persokaltt,  that  it  shall  not  be  Subjeov 
TO  THE  Debts  or  contracts  of  the  legatee,  he  being  of  full  age  and  com- 
petent to  contract,  but  that  the  sum  shall  remain  in  his  poesessioii  for 
his  sole  use  during  his  life,  with  remainder,  is  void. 

SvoH  A  Livb  Estate  Passes  bt  an  Assignment  under  the  insolvent  debtors* 
sot. 

Bill  by  the  asaigiiees  of  the  defendant  under  the  insolvent 
debtors'  act,  to  subject  his  life  estate  in  certain  personalty  to 
the  payment  of  his  debts.  The  case  is  sufficiently  stated  in  the 
opinion  of  Chancellor  Desaussure  in  the  court  below. 

Desaussube,  Chancellor.  The  complainants  are  the  assignees 
of  the  defendant  under  the  insolvent  debtors'  act,  and  they 
claim  to  subject  to  his  debts  a  life  estate  in  certain  household 
furniture  and  negroes,  bequeathed  to  this  defendant  by  his 
deceased  wife.  By  a  previous  marriage  settlement  she  was  au- 
thorized to  make  a  will,  and  she  accordingly  bequeathed  the 
property  in  dispute  to  her  husband  for  life,  *'  provided,  never- 
theless, tfiat  the  same  shall  in  no  wise  and  by  no  means  be 
made  liable  for,  or  subject  to,  any  of  his  debts,  contracts,  or 
agreements,  but  the  same  shall  remain  in  his  possession,  and 
for  his  sole  and  only  use,  benefit,  and  behoof,  for  and  during 
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the  term  of  bis  natural  life."  The  testatrix,  in  bequeathing  the 
remaining  interest,  expressly  directs  that  the  negroes  are  to  be 
delivered  to  the  residuaiy  legatees  "  from  and  after  the  death 
of  her  husband."  Tbe  defendant  qualified  as  the  executor  of 
tliis  will,  nnd  it  appears  that  the  debts  have  all  been  paid  off, 
that  the  other  legacies  provided  for  have  been  delivered,  and 
the  defendant  is  now  in  possession  as  legatee  under  the  will. 
It  further  appears  that  an  assignment,  under  the  insolvent 
debtors'  act,  has  been  made  by  the  defendant  to  the  complain- 
ants, of  his  interest  in  the  property,  if  the  same  is  subject  to 
his  debts.  And  the  question  now  is,  whether  the  life  estate  of 
the  defendant  is  subject  to  his  debts;  or,  in  other  words, 
whether  the  proviso  to  the  life  estate  is  void  ? 

It  is  a  principle  of  law,  well  settled  both  by  reason  and  au- 
thority, that  estates  known  to  the  law  can  not  be  stripped  of 
their  essential  attributes  at  the  mere  dictates  of  caprice.  A 
proviso  that  tenant  in  tail  sball  not  suffer  a  recovery,  or  that 
tenant  in  fee  simple  absolute  shall  not  alien,  has  been  always 
held  to  be  contrary  to  law  and  void.  The  same  course  of  rea- 
soning which  led  to  these  conclusions  would  equally  well  prove 
that  tbe.  law  can  not  recognize  an  estate  in  one  of  full  age 
which  would  not  be  subject  to  his  debts,  contracts,  or  engage- 
ments. All  the  estates  which  are  limited  under  marriage  set- 
tlements so  as  not  to  be  subject  to  tbe  debts  or  engagements  of 
a  husband,  are  of  a  different  nature,  and  stand  upon  a  founda- 
tion entirely  different  from  that  now  before  the  court.  But  it 
has  been  urged,  that  the  case  of  Lynah  v.  Li/nah,  lately  decided 
by  the  court  of  appeals,  is  conclusive  as  to  the  point  now  in 
controversy.  In  that  case  it  is  obvious  that  the  question  was 
quite  distinct  from  that  now  presented.  There  a  testator  be- 
queathed to  his  son,  and  in  case  any  of  his  creditors  should  at- 
tempt to  take  his  estate  in  execution,  then  it  should  immediately 
cease  in  the  tenant  for  life,  and  pass  over  to  the  remainder-man. 
It  was  a  mere  question  whether  the  devise  over  was  good;  and, 
as  tbe  event  on  which  it  was  limited  was  not  against  law,  the 
court  could  not  prevent  the  devise  from  taking  effect.  But  in 
the  case  under  consideration,  there  is  a  direct  instruction  that 
tbe  estate  for  life  shall  continue  until  the  death  of  tenant  for 
life,  and  during  that  continuance  it  is  shorn  of  what  the  law 
considers  its  essential  attribute.  By  the  very  words  •f  the  will 
tbe  executory  bequest  can  not  take  effect  until  the  defendant's 
death,  and  thus  an  estate  would  be  created  inalienable  in  every 
respect,  and  incapable  of  being  bound  in  any  way  by  the  act  of 
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any  indiTidaal  whatsoever.   A  proviso  produciDg  such  a  result  is 
against  law,  repugnant,  and  void. 

It  is  therefore  ordered  and  decreed,  that  the  defendant  de- 
liver to  the  complainants  the  property  bequeathed  as  aforesaid, 
together  with  the  issue  of  the  females.  That  the  commissioner 
of  Colleton  district  do  thereupon  sell,  after  proper  notice, 
the  life  estate  of  the  defendant  in  the  same  for  cash,  or  on  such 
credit  as  the  creditors  may  think  proper.  That  from  the  pro- 
ceeds, the  assignees  shall,  in  the  first  place,  be  allowed  their 
costs  and  fees  of  co*:mseI,  the  balance  to  be  applied  to  pay  the 
defendant's  debts  according  to  the  provisions  of  the  insolvent 
debtors'  act.  That  the  complainaots  have  the  benefit  of  the 
usual  process  of  this  court  by  attachment  or  otherwise  against 
the  defendant  and  all  others  who  may  have  gotten  possession 
of  any  of  the  property  during  the  pendency  of  this  suit.  That 
as  soon  as  a  sale  may  be  effected  as  aforesaid,  the  assignees  do 
file  a  schedule  in  the  registry  of  the  court,  setting  forth  the 
persons  to  whom  the  property  is  sold  and  delivered,  in  order 
that  the  parties  entitled  to  the  estate  after  the  death  of  the  de- 
fendant may  have  a  speedy  remedy  in  case  of  any  effort  to 
eloign  them  by  a  purchaser;  and  lastly,  it  is  ordered  that  the 
defendant  pay  the  costs  of  suit. 

The  defendant  appealed,  and  moved  to  reverse  the  decree,  on 
the  ground  that  the  property  bequeathed  to  him  was  not  liable, 
and  could  not  be  disposed  of  for  the  payment  of  his  debts. 

By  CouBT.  We  concur  with  the  chancellor  for  the  very  satis- 
factory reasons  stated  in  the  decree;  which  is  therefore  afiirmed 
and  the  appeal  dismissed.    Costs  to  be  paid  out  of  the  fund. 

Johnson,  O'Neall,  and  Habpbb,  JJ.,  concurring. 
Decree  affirmed. 


Dbayton  V.  Gbdcee. 

[Bzohasmok'i  EQtnrr  Ojjna,  321.] 

CeRTiNOSNTLEOAcr.— A  beqoestof  personalty  to  the  testator's  son  for  life,  and 
then  to  the  latter's  son,  if  he  have  one  living  at  his  death,  otherwise  to 
the  testator's  two  grandsons  on  their  attaining  their  majority  and  assum- 
ing the  testator's  name,  does  not  vest  in  the  latter  on  the  first  taker's 
death  without  issne  before  the  conditions  are  performed,  but  is  contin* 
gentb 

CcnmKOENT  Leqatbes  abs  not  Entitled  to  the  Intssbst  or  profits  of  the 
legacy  as  maintenance,  before  it  becomes  vested,  in  saoh  a  case. 
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Appeal  from  a  46cree  of  Johnston,  chancellor,  respecting  the 
right  of  the  appellants  to  a  certain  legacy.  It  appeared  that 
Thomas  Drayton  bequeathed  certain  slaves  to  his  son,  William 
HcQry  Drayton,  for  life,  and  after  his  death  to  such  son  law- 
fully begotten  of  his  body  as  he  should  leave  living  at  his  deatb ; 
but  if  he  should  leave  no  son,  or  if  he  left  a  son,  and  such  son 
should  die  under  twenty-one,  then  the  testator  gave  one  third  of 
the  slaves  to  the  daughters  of  the  said  William  Henr^'  if  be  should 
leave  any;  and  the  residue  to  the  appellants,  John  and  Thomas 
Grimke,  grandsons  of  the  testator,  one  moiety  thereof  to  each,  on 
their  arrival  at  the  age  of  twenty-one,  and  assuming  the  surname 
of  the  testator.  William  Henry  Drayton  having  survived  the 
testator,  and  died  unmarried  without  issue,  this  controversy 
arose  concerning  the  right  of  the  grandsons  to  the  said  legacy, 
they  being  still  under  age.  The  chancellor,  without  noticing 
John,  decided  that  Thomas  Grimke  was  not  entitled  to  the  pos- 
session of  his  part  of  the  legacy  until  he  reached  t\yenty-one, 
and  changed  his  name,  and  that  the  administrator  with  the  will 
annexed,  should  retain  the  profits  of  the  legacy,  and  use  them 
to  the  best  advantage,  until  the  happening  of  the  contingency. 
An  appeal  was  taken  on  the  part  of  John  Grimke,  on  the  ground 
that  the  chancellor  should  have  decreed  also  on  his  rights,  and 
also  on  the  part  of  both  John  and  Thomas,  on  the  ground 
that  they  were  entitled  to  possession  of  the  legacy,  or,  at  all 
events,  to  the  profits  thereof. 

King,  for  the  appellant. 

Holmes f  Grimke,  and  Petigru,  contra. 

By  Court,  Habpeb,  J.  There  can  be  no  doubt  but  that  a 
legacy  to  Thomas  and  John  Grimke,  upon  their  arriving  at  the 
age  of  twenty-one  years,  and  assuming  the  name  of  Drayton,  is 
contingent,  and  does  not  vest  till  the  conditions  be  complied 
with,  and  that  in  general  the  legatee  is  not  entitled  to  interest 
on  such  a  legacy  till  it  becomes  vested.  A  difference  is  sup- 
posed to  be  made  in  this  case,  from  the  circumstance  of  the 
property's  having  been  given  in  the  first  instance  to  the  tes- 
tator's son  William  Henry  Drayton,  in  whom  it  vested,  and 
limited  to  Thomas  and  John  Grimke,  in  the  event  of  his  dying 
without  children.  We  think  the  case  must  be  governed  by 
those  of  Wyndham  v.  Wyndham,  3  Bro.  C.  C.  58;  and  Shawc  v. 
Cunliffe,  4  Id.  144,  in  tbe  latter  of  which  the  rule  is  thus  laid 
down  by  Lord  Commissioner  Eyre :  '*  If  there  be  a  fund,  whethei 
residuary  or  particular,  given  to  A.  for  life,  and  afterwards  upon 
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a  coDtingency,  which  does  not  take  effect  upon  tbe  death  of  the 
tenant  for  life,  the  intermediate  interest  is  au  interest  undisposed 
of,  and  therefore  falls  into  tbe  residue."  Tbe  circumstances  in 
tbe  case  of  Wyndham  v.  Wyndham  were,  tbat  a  fund  was  given  to 
trustees,  iu  trust,  to  pay  the  interest  to  the  testator's  wife 
for  life,  tben  to  his  niece  for  life,  and  at  ber  death,  he  gave  the 
fund  to  the  younger  cbildren  of  Helgar  Wadbam  Wyndbam,  if 
he  should  have  any,  and  if  not  to  Wadbam  Wyndham.  The 
interest  was  paid  to  the  wife  and  niece  during  tbeir  lives;  at  the 
death  of  tbe  niece,  H.  W.  Wyndbam  was  living,  but  had  no 
children,  and  afterwards  died  not  baving  had  any.  Tbe  ques- 
tion was  respecting  the  interest  wbich  bad  accrued  in  tbe  life- 
time of  H.  W.  Wyndbam,  after  the  death  of  tbe  niece.  Lord 
Thurlow  *'  thought  it  surprising  tbat  tbere  was  no  case  in  which 
this  question  had  occurred;  but  said,  where  interest  till  an 
event  arrived  was  not  disposed  of,  it  must  fall  into  tbe  residue." 
Tbe  case  of  Shawe  v.  Gunliffe  was  similar  in  circumstances. 
The  authority  of  Wyndfiam  v.  Wyndham  is  said  to  bave  been 
approved  in  Descrambes  v.  Tomkins,  1  Cox,  133. 

It  was  further  contended  that  tbe  testator  bad  put  himself  in 
loco  parentis  with  respect  to  tbese  legatees,  and  tbat  they  may 
be  entitled  to  the  interest  as  maintenance,  under  tbe  rule  tbat 
in  case  of  a  legacy  by  a  parent  to  a  child,  interest  will  be 
allowed  as  maintenance,  tbough  tbe  legacy  be  not  yet  payable, 
or  even  not  yet  vested.  Tbere  is  no  ground  whatever  for  tbis 
claim.  Tbe  doctrine  is  founded  upon  tbe  natural  obligation  of 
a  parent  to  provide  for  his  children,  and  a  presumed  intention 
that  tbey  sbould  be  maintained.  In  Harvey  v.  Harvey^  2  P. 
Wms.  21,  wbich  was  tbe  case  of  legacy  vested,  thougb  not  yet 
payable,  tbe  master  of  tbe  rolls  says:  '*  It  would  be  extremely 
hard  tbat  tbe  children  sbould  starve  when  entitled  to  so  con- 
siderable legacies."  In  Incledon  v.  Norlhcote,  3  Atk.  438,  in- 
terest was  given  to  cbildren  for  maintenance,  tbough  tbe  leg- 
acies were  contingent,  being  given  only  to  such  cbildren  as 
should  attain  twenty-one,  and  Lord  Hardwicke  said  it  bad 
often  been  done.  But  the  cases  respecting  a  person  putting 
himself  in  loco  parentis  stand  on  a  different  footing.  Tbey  are 
founded  on  an  intention  inferred  from  the  whole  of  the  pro- 
visions of  tbe  will,  tbat  the  legatee  sball  bave  tbe  interest,  and 
I  am  not  aware  of  any  case  of  tbis  sort,  in  wbich  interest  baa 
been  given  on  a  legacy  not  yet  vested.  In  Beckford  v.  Tobin^ 
1  Yes.  sen.  310,  tbe  bequest  was  to  a  natural  child,  with  an  ex« 
press  direction  to  apply  tbe  interest  to  education  and  mainte* 
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nauce,  and  the  question  was  whether  the  legatee  should  have 
the  interest  from  the  death  of  the  testator,  or  from  the  end  of 
the  year.  Lord  Hardwicke  held  that  the  direction  for  main- 
tenance meant  maintenance  throughout,  and  gave  interest  frono 
the  death  of  the  testator. 

In  Lowndes  v.  Lowndes,  16  Yes.  301,  which  was  a  direct  vested 
tegacy,  in  trust  for  natural  children,  they  were  held  not  entitled 
to  interest  from  the  testator's  death,  there  being  no  such  inten- 
tion to  be  collected  from  the  will.  HUl  ▼.  HUl,  3  Yes.  &  Bea. 
183,  was  a  bequest  to  apply  the  interest  to  the  maintenance, 
education,  and  advancement  of  natural  children,  and  they  were 
held  entitled  to  interest  from  the  testator's  death.  In  Acherly 
V.  Fernewi,  1  P.  Wms.  783,  the  legacy  was  vested  though  not 
yet  payable.  As  the  fund  was  separated  from  the  residue,  and 
the  interest  would  not  pass  under  the  residuary  bequest,  the 
chancellor  decided  upon  the  intention  that  no  one  but  the  leg- 
atee of  the  fund  could  take  the  interest.  It  seems  clear  that 
grandchildren  are  in  this  respect  considered  as  strangers,  and 
that  if  a  contingent  legacy  be  given  to  them  with  a  limitation 
over  if  the  contingency  does  not  happen,  they  can  not  take  the 
interest  till  the  contingency  happens  and  the  legacy  vests: 
Maughton  v.  Harrison,  2  Atk.  329;  Butler  v.  Freeman ^  3  Id.  58; 
Lomax  v.  Lomax,  11  Yes.  48.  There  are  other  cases  to  the 
«ame  effect. 

In  the  present  case,  the  legatees  are  not  children  for  whom 
the  testator  was  bound  to  provide;  the  application  is  not  made 
on  the  ground  that  they  need  the  interest  for  maintenance,  and 
privately  we  know  they  do  not.  The  testator  could  not  of 
course  have  intended  it  for  maintenance;  he  gave  the  whole  to 
another,  and  only  limited  the  property  to  these  legatees  upon 
an  event  which  he  must  have  hoped  would  never  happen.  The 
chancellor's  decree  is  affirmed  and  the  motion  dismissed. 

Johnson  and  O'Neal,  JJ.,  concurred. 

Appeal  dismissed.     

Babnes,  Ex'r  op  Barnes,   v.  Milne,  Adm'b  of 

Richmond.* 

[RiOBAJUMOM'l  Equxtt  Casbs,  489.] 

Equity  will  Believb  aoaixst  a  Verdict,  by  oompelling  the  parties  to 
submit  to  a  new  trial  where  one  having  a  legal  defense  was  prevented 
from  making  it  ))y  fraud  or  accident,  without  any  fauk  or  negligence  of 
his  own. 

*  This  is  not  a  declHion  of  the  court  of  appeals,  but  a  case  tried  before  Chancellar  Har 
€er,  at  Beaufort,  and  reported  In  the  anoendix  to  Rlchardaon's  Eqaity  Oiies. 
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Equitt  will  Decree  a  New  Tbl^  on  the  Ground  of  Surfrlsr,  where 
a  verdict  is  obtained  against  the  plaintiff  by  the  prodnction  of  a  receipt 
signed  by  his  agent,  of  which  he  was  not  notified  and  probably  had  no 
knowledge,  and  which  he  had  no  reason  to  expect  would  be  produced, 
where  it  is  shown  by  evidence  obtained  too  late  to  be  available  at  law, 
that  the  receipt  i»aa  in  reality  given  for  certain  money  belonging  to  the 
plaintiff,  which  had  been  sent  to  his  agent  by  a  third  person,  by  the 
hands  of  the  defendant. 

Bill  for  a  new  trial.  The  facts  are  stated  in  the  opinion  of 
Chancellor  Harper. 

Habpeb,  Chancellor.  Complainant's  testator  brought  an 
action  at  law  against  the  defendant,  for  the  balance  of  an  ac- 
count alleged  to  be  due  by  bis  intestate.  At  the  trial,  defend- 
ant established  various  demands  by  way  of  set-off,  and  gave,  .in 
eyidencOy  a  receipt  by  the  agent  of  complainant's  testator  to 
defendant's  intestate,  acknowledging  the  receipt  of  five  hun- 
dred dollars  in  money,  and  an  order  by  Thomas  Chaplin  on 
Brown  &  Tunis  for  three  hundred  dollars.  The  jury  found  a 
verdict  for  the  defendant  for  eight  hundred  and  thirty-four  dol- 
lars and  thirty  and  three  quarters  cents.  This  receipt,  how- 
ever, as  proved  in  the  present  cause,  was  for  the  testator's  own 
money,  which  had  been  delivered  to  the  intestate,  Richmond, 
by  Mr.  Thomas  Chaplin,  to  be  carried  to  the  testator,  William 
M.  Barnes.  The  bill  seeks  to  be  relieved  against  the  verdict 
on  the  ground  of  the  surprise.  The  bill  also  states  that  the 
testator  had  paid  to  the  intestate,  Richmond,  three  hundred 
dollars;  the  receipt  or  evidence  of  which  payment  was  rejected 
as  informal  or  inadmissible,  and  claims  relief  on  this  ground. 

So  far  as  respects  this  latter  ground,  nothing  is  shown  to  war- 
rant the  interference  of  this  court.  The  former,  however, 
stands,  I  think,  on  a  different  footing.  It  is  a  well-established 
part  of  the  jurisdiction  of  this  court  to  relieve  against  verdicts 
or  judgments  at  law  by  its  own  decree,  or  by  compelling  the 
parties  to  submit  to  a  new  trial  at  law,  even  where  the  defense 
is  of  such  a  nature  as  might  have  been  made  at-  law;  where  the 
party  has  been  prevented  from  making  his  defense,  by 
fraud  or  accident,  without  any  laches  of  his  own.  I  think  these 
circumstances  must  concur  that  it  was  out  of  the  party's  power 
to  avaU  himself  of  the  defense,  and  that  this  was  occasioned  by 
no  fault  or  neglect  of  his  own.  See  WirUhrop,  Todd,  and  Win-- 
throp  V.  Survivors  of  Lane,  Son,  and  Eraser,  3  Desau.  323,  and 
note,  325.  Unless  the  plaiutiff  at  law  was  specially  notified 
that  this  receipt  was  intended  to  be  produced  on  the  trial,  he 
bad  no  reason  to  expect  that  it  would  be  produced,  and  could 
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not  have  been  prepared  with  testimony  to  explain  it.  Ab  it  waff 
not  given  by  himself  personally,  but  by  his  agent,  it  is  probable 
he  did  not  know  of  its  existence. 

In  his  account  against  Richmond,  filed  with  the  declaiation, 
no  charge  is  made  for  the  five  hundred  dollars,  and  the  order 
for  three  hundred  dollars,  received  on  his  account  from 
Chaplin.  From  the  nature  of  the  transaction,  he  could  not 
have  divined  that  such  testimony  would  be  offered,  unless 
directly  informed,  and  it  could  be  no  laches  that  he  was  un- 
prepared to  meet  it.  The  defendant,  in  his  answer,  "  denies 
that  the  complainant  was  taken  by  surprise  by  any  charge  ex* 
hibited  by  him  in  said  cases,  as  all  his  charges  were  made  out 
and  pleaded  by  way  of  discount,  so  that  the  complainant  could 
see  how  to  answer  them."  This  statement  seems  to  have  been 
made  by  mistake,  as  upon  examining  the  record  at  ]aw,  no  plea 
or  notice  of  discount  appears  to  have  been  filed.  It  is  probable, 
that  according  to  the  usual  liberal,  or  rather  loose,  practice  of 
the  bar,  evidence  to  establish  a  set-off  was  admitted,  without  a 
formal  plea  or  notice.  Or,  if  a  notice  of  discount  were  given, 
it  may  not  have  been  such  as  to  apprise  the  plaintiff  of  the  char- 
acter of  this  receipt.  It  was  urged,  in  argument,  that  the  sort 
of  surprise  which  will  entitle  a  party  against  whom  a  judgment 
at  law  has  been  obtained,  to  relief,  must  be  such  as  to  amount 
to  fraud  in  the  opposite  party.  This  would  be  to  confound  the 
distinction  between  fraud  and  accident.  The  authority  relied 
on,  1  Fonbl.  125,  has  relation  to  a  different  matter.  The 
author  speaks  of  parties  being  induced  to  enter  into  agreements 
by  surprise.  If  a  party  will  sign  an  agreement,  without  know- 
ing what  it  contains,  unless  he  be  drawn  in  to  do  so  by  some 
fraudulent  contrivance  of  the  opposite  party,  he  has  no  title  to 
relief  on  the  ground  of  snrprise.  It  is  his  folly  and  neglect. 
Some  countenance  might  seem  to  be  given  to  such  an  opinion 
by  a  dictum  of  Lord  Hardwicke,  in  Williams  v.  Lee,  3  Atk.  223, 
that  the  cases  for  relief  are  where  the  plaintiff  knows  a  fact  to 
be  otherwise  than  the  jury  find,  and  the  defendant  is  ignorant^ 
as  where  the  defendant,  after  the  trial,  finds  a  receipt  for  the 
debt  in  his  own  possession. 

Certainly,  however,  there  have  been  many  cases  in  which  the 
court  has  relieved,  though  no  fraud  could  be  imputed  to  the 
plaintiff:  Bobinaon  v.  Belt,  2  Vern.  146,  and  see  Bicharda  v. 
Symes,  2  Atk.  319.  No  case,  I  believe,  lays  down  that  the 
plaintiff  must  have  been  guilty  of  fraud  to  entitle  the  defend- 
ant to  relief:  BeeHenndl  v.  Kelland,  1  Eq.  Cas.  Abr.  377;  BlackhaU 
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V.  Combs,  2  P.  Wms.  70;  Gainsborough  y.  Qifford,  Id.  425. 
Perhaps  it  would  be  a  safe  rule  to  say  that  the  traDsactfon  must 
be  such  as  would  have  amounted  to  fraud,  if  the  plaintiff  had 
aoted  knowingly.  In  such  a  case  it  is  unconscieutious  for  him 
to  avail  himself  of  the  verdict,  after  he  comes  to  a  true  knowl- 
edge of  the  case.  In  the  present  case,  if  Richmond  himself  had 
been  sued,  and  made  the  same  use  of  the  receipt,  it  would  have 
been  a  covinous  device  suggedio  falsi.  He  would  have  known 
for  what  purpose  the  receipt  was  given.  The  administrator, 
finding  it  among  his  papers,  did  not  know.  If  he  had  known, 
he,  too,  would  have  been  guilty  of  fraud. 

It  was  further  urged,  that  after  the  verdict,  the  complainant's 
intestate  might  have  obtained  his  remedy  at  law.  He  might 
have  given  notice  of  a  motion  for  a  new  trial,  and  the  appeal 
court  would  have  granted  it  on  the  evidence  now  produced. 
Accident  or  mistake  is  certainly  a  ground  of  juiisdiction  in  this 
court.  In  cases  of  this  sort  the  court  of  chancery  formerly  exer- 
cised exclusive  jurisdiction  in  relieving  ag|iiust  verdicts  or  grant- 
ing new  trials  at  law.  The  courts  of  law  have  assumed  greater 
latitude  in  granting  new  trials,  and  it  is  probable  that  one  would 
have  been  granted  on  a  showing  of  the  evidence  now  produced. 
The  rules  of  law  on  the  subject  seem  not  to  be  very  perfectly  set- 
tled. Perhaps  the  jurisdictions  may  be  concurrent.  Without 
expressing  any  opinion  on  this  point,  however,  I  think  there  is 
reason  to  conclude  that  the  complainant's  testator  was  not 
aware  of  the  existence  of  the  evidence  now  produced,  till  it  was 
too  late  to  give  the  notice  of  a  motion  for  a  new  trial.  The  re- 
ceipts given  by  Richmond  to  Mr.  Chaplin,  I  suppose,  were,  of 
course,  in  Mr.  Chaplin's  possession.  (This  should  have  been 
more  distinctly  alleged  and  proved.)  He  may  not  have  known 
that  such  receipts  were  ever  given,  and  could  not  know  that 
they  were  still  in  existence.  Though  parties  are  not  entitled  to 
relief,  who  have  lost  their  remedy  by  laches,  yet  the  court  does 
not  require  the  extremest  possible  diligence.  A  similar  objec- 
tion might  have  been  made  in  several  of  the  cases  referred  to. 
In  the  case  of  a  party  finding  a  receipt  in  his  own  possession, 
after  verdict  against  him,  it  would  seem  that  there  must  have 
been  some  defect  of  diligence.  In  the  case  of  Bateman  v.  TFtZ- 
loe^  1  Sch.  &  Lef.  201,  the  court  refused  to  relieve,  where  the 
party,  ''  by  some  mistake,"  had  failed  to  give  notice  of  a  motion 
for  a  new  trial,  in  due  time.  But  there  nothing  appeared  to 
show  why  the  party  had  failed  to  make  his  defense  on  the  first 
trial. 
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I  am  sensible  that  the  exercise  of  the  equity  jurisdiction 
cases  of  this  sort,  is  liable  to  great  abuse.  It  is  perhaps  not 
possible  to  define  with  the  exactness  which  woald  be  desirable, 
the  rules  by  which  the  court  proceeds.  Yet  the  court  can  not 
refuse  its  interference  in  cases  coming  clearly  within  the  re^- 
son  of  precedents  of  acknowledged  authority. 

I  should  at  once  direct  a  new  trial  at  law,  if  the  parties  had 
intimated  any  wish  for  it.  I  will  put  it  in  the  power  of  either 
of  the  parties,  however,  to  tiy  the  matter  anew  at  law,  if  they 
desire  it;  if  not,  it  would  perhaps  occasion  unnecessary  delay 
and  expense. 

It  is  therefore  ordered  and  decreed,  if  either  party  shall  give 
notice  to  that  effect,  on  or  before  the  first  of  July  next,  that 
the  said  parties  proceed  to  a  new  trial  of  the  action  of  assump- 
sit brought  by  William  M.  Barnes  against  the  defendant  men- 
tioned in  the  proceedings  in  this  case,  at  the  next  sitting  of  tho 
court  of  common  pleas  for  Beaufort  district;  no  objection  to 
be  taken  to  the  want  of  proper  parties  to  the  record  at  law.  If 
no  such  notice  be  given,  it  is  ordered  that  it  be  referred  to  tho 
commissioner  of  this  court  to  report  on  the  accounts  of  the 
parties,  on  which  the  judgment  in  the  said  action  at  law  was 
rendered. 


JuBiSDionoN  OF  EQunr  to  Dmsor  Kkw  Trial  at  Law.— For  ao  eztended 
diBCQsrion  of  this  snbjeot^  see  the  note  to  Oliver  v.  Pray,  19  Am.  Dee.  609^ 
608,  et  seq.  See,  ako,  Hunt  v.  Boyier,  Id.  116;  Edwardt  v.  HamUey,  3  Id. 
745;  Deputy  v.  Tobias,  12  Id.  243;  Ford  v.  Ford,  Id.  587. 
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Shute  t;.  Habdeb. 

[1  Ykbokr,  8.] 

Air  EzBCunoir  at  Goxmon  Law  Operated  only  on  legal  righti  and  titleii .. 

and  not  on  equitable  mterests.  ! 

8eat.  29  Chas.  IL,  o.  3,  sec.  10,  and  the  Stat  5  Geo.  IL,  c.^.,  aec  4»  ez-  ; 

tending  tbe  operation  of  the  former  to  the  colonies,  are  both  in  force  in 

Tcnneesee. 
Av  ExEcnnoN  by  virtae  of  such  statutes  may  be  levied  upon  direct  trusts 

raised  by,  or  resulting  trusts  dependent  upon,  a  conveyance,  but  not 

upon  trusts  covenanted  to  be  raised,  nor  upon  constructive  trusts. 
Puxchaskb's  Interbst  in  Land  covenanted  to  be  conveyed  to  him  by  a  bond 

for  title,  is  not  subject  to  the  levy  of  an  execution. 

Thb  facts  are  stated  in  the  opinion. 

By  Court,  Whtte,  J.  The  bill  states  that  on  the  sixth 
August,  1807,  Jacob  Garrison  entered  six  hundred  and  forty 
acres  of  land  (entry  No.  48,  on  warrant  No.  4179);  that  on  the 
fourteenth  day  of  the  same  month,  in  the  same  office,  John 
Curtis  entered  two  hundred  acres  within  the  bounds  of  the  said 
six  hundred  and  forty  acres,  and  a  grant  issued  on  this  two 
hundred  acres  to  said  Curtis;  and  Curtis  conveyed  this  two 
hundred  acres  to  Jacob  Harder  and  his  heirs.  That  said  Gar- 
rison, for  a  valuable  consideration,  executed  his  bond,  and 
therein  covenanted  to  convey  the  six  hundred  and  forty  acres 
(No.  48)  to  Harder. 

That  complainant,  Thomas  Shute,  in  the  name  of  Bobert 
Thompson,  entered  three  hundred  and  forty  acres  within  the 
1v)unds  of  entry  No.  48;  that  a  caveat  was  filed  to  prevent 
Haraer  from  obtaining  a  grant  either  in  bis  own  name,  or  Gar< 
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rison's,  or  any  other.  That  it  was  decided  on  the  caveat  tliat 
the  entry  of  Garrison  was  eutitled  to  the  grant  in  preference  to 
the  entry  of  Thompson,  and  costs  of  caveat  to  be  paid  by 
Thompson;  and  that  thereby  the  said  Harder  will  obtain  a 
on  entry  No.  48,  unless  prevented  by  injunction. 

That  the  said  Harder  was  entitled  to  the  two  hundred 
of  Curtis,  and  the  six  hundred  and  forty  acres  of  Garrison  by 
virtue  of  the  said  covenant  to  convey  to  him,  as  aforesaid. 

That  one  Beuben  Huggins  recovered  a  judgment  against  the 
said  Jacob  Harder  at  the  January  term,  1814,  of  the  William- 
son county  court,  for  one  hundred  and  twelve  dollars  and 
twelve  cents,  and  nineteen  dollars  and  six  cents  costs;  that  a 
fieri  facias  issued  on  said  judgment,  which  was  levied  on  said 
six  hundred  and  forty  acres  (entry  No.  48),  and  said  six  hun- 
'dred  and  forty  acres  were  sold  as  Harder's  property  by  virtue  of 
said  levy,  oti  the  fifth  of  March,  1814,  to  Asa  Shute.     That 
Asa  Shute  has  since  then  died  intestate,   and  complainant 
Thomas  is  one  of  his  heirs. 

To  this  bill  there  is  a  demurrer,  and  the  question  presented 
for  the  opinion  of  this  court  is,  whether  the  interest  of  Harder 
in  entry  No.  48,  is  subject  to  sale  b}'  execution. 

Harder's  interest  in  said  entry  is  a  bond  to  him  from  Garri- 
son (the  enterer)  by  which  he,  Garrison,  covenants  to  convey 
said  entry.  No.  48,  to  the  said  Harder.  Now  what  notice  does  a 
court  of  law  take  of  this  transaction?  What  right  does  it 
create  in  Harder  if  the  land  is  not  conveyed  by  the  time  stipu- 
lated ?  What  is  his  remedy  for  this  breach  at  law  ?  The  law 
gives  a  right  to  damages,  and  the  action  of  covenant  to  ascer- 
tain and  recover  them,  but  nothing  else;  his  right  is  purely 
personal,  and  does  not  attach  on  the  land;  A  court  of  law, 
therefore,  can  give  no  judgment  that  can  affect  it  directly  in 
terms  as  a  court  of  equity  might;  nor  can  it  be  done  indirectly 
by  an  execution;  for  the  law  only  notices  legal  interests,  and 
such  only  can  be  taken  in  execution  at  common  law,  and  I  shall 
presently  notice  the  alterations  produced  by  statute. 

So  far  the  law  would  go  in  this  case  upon  a  breach,  but  the 
equity  jurisdiction  goes  further;  it  looks  at  the  substance  of  the 
transaction  between  the  parties.  It  sees  that  the  object  of  the 
contract  between  the  parties  was  on  the  one  hand  to  transfer, 
and  on  the  other  to  acquire  this  land;  that  the  bond  or  cove- 
nant was  only  secondary  or  auxiliary  thereto,  aa  evidencing  the 
contract,  and  tending  to  enforce  a  compliance  by  the  obligor. 
If  such  a  case  appears  before  it,  after  a  proper  investigation  of 
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the  facts,  it  has  the  power,  aa4  accordingly  exerciser  it  bj  its 
decree  of  carrying  the  contract  into  execution,  and  vesting  the 
legal  title  to  the  land  in  tbe  covenantee. 

But  this  is  not  the  province  of  a  court  of  law,  and  its  execu- 
tion is  circumscribed  by  its  jurisdiction.     Thus  Lord  Coke,  in 
his  first  Institute,  p.  289,  b,  says:  ''  Ea  quas  in  curia  nostra  rite 
acta  sunt,  .dehiJUs  execittione  demandari  debent."    This  maxim  of 
the  common  law  concerning  executions  points  out  the  object  of 
them,  and  limits  the  subjects  that  may  be  demanded  by  them; 
these  are  legal  rights,  such  as  are  usually  acted  upon  in  courts 
of  law.     The  present  subject  of  execution,  however,  and  others 
of  a  like  nature  are  not  rita  acta,  but  so  much  the  reverse,  as  Mr. 
Butler  (in  his  learned  note  on  Go.  Lit.  290,  b)  says,  that  the 
courts  of  law  profess  in  most  cases  a  legal  ignorance  even  of 
tbeir  existence;  still  they  form  a  considerable  part  of  the  juris- 
prudence of  the  country. 

As  this  interest  is  not  the  subject  of  execution  by  the  common 
law,  it  remains  to  be  considered  whether  it  is  made  so  by 
statute,  that  is,  by  act  of  assembly,  or  by  English  statute.  Is 
it  within  the  29  Chas.  11.,  c.  3,  sec.  10?  And  is  the  5th  Geo. 
n.,  which  extends  the  provisions  of  the  statute  of  Ghas.  II. 
to  the  plantations,  in  force  here  ?  As  this  was  controverted  at 
tbe  bar,  the  grounds  will  be  noticed  upon  which  it  is  believed 
the  statute  of  George  is  in  force  here. 

By  the  constitution  of  this  state  (art.  10,  sec.  2),  ''  all  laws 
and  ordinances  now  in  force  and  use  in  this  territory,  not  in- 
consistent with  this  constitution,  shall  continue  to  be  in  force 
and  use  in  this  state,  until  they  shall  expire,  be  altered,  or  re- 
pealed by  the  legislature."  This  shows  what  laws  should  be  in 
force  and  use  in  this  state  by  the  adoption  of  the  constitution, 
to  wit,  the  same  that  were  in  force  and  use  before,  when  a 
territory;  what  these  were  is  pointed  out  by  the  cession  act  of 
1789,  c.  8,  condition  8,  ''  that  the  laws  in  force  and  use  in  the 
state  of  North  Carolina,  at  the  time  of  the  passing  of  this  act, 
shall  be  and  continue  in  full  force  within  the  territory  hereby 
ceded,  until  the  same  shall  be  repealed,  or  otherwise  altered  by 
the  legislative  authority  of  said  territory."  This  brings  us  to 
the  laws  of  North  Carolina,  which  were  in  force  and  use  there 
at  the  time  the  cession  act  was  passed,  as  the  standard  whereby 
to  ascertain  the  present  laws  of  this  state,  subject  to  the  ex- 
ceptions specified. 

By  an  act  of  the  legislature  of  North  Carolina,  passed  in  the 
year  1778,  c.  5,  sec.  2,  for  the  purpose  of  removing  the  doubts, 
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if  any  should  arise,  as  to  what  Liws  should  be  in  force  there  upon 
the  revolution  of  the  government  which  had  taken  place,  it  is 
enacted,  '*  that  all  statutes  and  such  parts  of  the  common  lai^ 
as  were  heretofore  in  force  and  use  within  the  territory,  and  all 
the  acts  of  the  late  general  assembly  thereof,  or  so  much  of  the 
said  statutes,  common  law,  and  acts  of  assembly,  as  are  not 
destructive  of,  repugnant  to,  or  inconsistent  with,  the  free* 
dom  and  independence  of  this  state,  and  the  form  of  govern* 
ment  therein  established,  and  which  have  not  been  otherwise 
provided  for,  in  the  whole  or  in  part,  not  abrogated,  repealed, 
expired,  or  become  obsolete,  are  hereby  declared  to  be  in  full 
force  within  this  state." 

Under  this  act  of  assembly  the  question  arises,  what  English 
statutes  were  enforced  by  it  in  the  state  of  North  Carolina  ? 
Or,  to  be  more  particular,  was  the  5th  Geo.  II.,  c.  7,  sec.  4, 
enforced  by  it,  or  continued  thereafter  if  in  force  before  ?  That 
statute  is  in  the  following  words:  "  And  be  it  further  enacted 
by  the  authority  aforesaid,  that  from  and  after  the  said  twenty- 
ninth  September,  1732,  the  houses,  lands,  negroes,  and  other 
hereditaments  and  estates,  situate  or  being  within  any  of  the 
said  plantations  belonging  to  any  persons  indebted,  shall  be 
liable  to  and  chargeable  with  all  just  debts,  duties,  and  de- 
mands of  what  nature  and  kind  soever,  owing  by  any  such  per- 
son to  his  majesty,  or  any  of  his  subjects;  and  shall  and  may 
be  assets  for  the  satisfaction  thereof,  in  like  manner  as  real  es- 
tates are,  by  the  laws  of  England,  liable  to  the  satisfaction  of 
debts  due  by  bond  or  other  specialty;  and  shall  be  subject  to  the 
like  remedies,  proceedings,  and  process  in  any  court  of  law  or 
equity  in  any  of  the  said  plantatfons  respectively,  for  seizing, 
extending,  selling,  or  disposing  of  any  such  houses,  lands, 
negroes,  and  other  hereditaments  and  real  estates  towards  the 
satisfaction  of  such  debts,  duties,  and  demands,  in  like  manner 
as  personal  estates  in  any  of  the  said  plantations  respectively, 
are  seized,  extended,  sold,  or  disposed  of  for  the  satisfaction  of 
debts." 

It  was  considered  in  the  case  of  Russell  v.  Siinson^  in  this 
court  at  Rogers ville,  3  Hayw.  1,  that  this  statute  of  5  Oeo. 
II.  was  in  force  in  North  Carolina  after  the  year  1732,  and  was 
in  use  and  acted  under  after  that  time  iu  that  state;  that  the 
alteration  in  the  fieri  facias  from  goods  and  chattels,  to  goods 
and  chattels,  lands  and  tenements,  owes  its  origin  to  thii 
statute,  and  that  the  authority  for  its  introduction  rests  solely 
upon  it;  that  this  is  recognized  by  the  act  of  1777,  c.  2,  sec.  29, 
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which  speaks  of  the  fieri  fadaa  as  a  process  that  had  heretofore 
issued  in  that  manner,  and  is  so  continued  under  the  new  order 
of  things,  etc.  And  as  a  further  eyidence  of  this  statute  being 
in  force  and  in  use,  it  was  observed  that  no  instance  was  known 
of  lands  devised,  being  protected  against  the  claim  of  the  testa- 
tor's creditors,  in  which  the  heir  was  bound  from  the  year  1732, 
to  the  year  1789,  when  the  3d  and  4th  of  William  and  Marj, 
c.  14,  was  re-enacted  (1789,  c.  39,  sec.  2),  which  protection,  if 
it  had  existed,  could  only  have  proceeded  from  the  non-adop- 
tion of  the  statute  of  5th  Geo.  11.,  by  the  then  province  of 
North  Carolina. 

Considering  this  statute,  then,  as  in  force  and  use,  lands  and 
other  real  estate  in  the  plantations  by  it  were  made  liable,  as 
real  estates  by  the  law  of  England  are  liable  to  the  satisfaction 
of  debts  due  by  bond  or  other  specialty,  and  subject  to  the  like 
process  for  seizing,  selling,  etc. ,  as  personal  estates  are  respeci- 
iyely  in  the  said  plantations. 

The  next  thing  is,  what  estates  are  liable,  in  England,  to  the 
satisfaction  of  debts  by  execution. 

We  have  already  seen  what  were  liable  by  the  common  law. 
The  statute  29  Chas.  11. ,  c.  3,  sec.  10,  in  addition  makes  trust 
estates  liable;  that  section  is  in  the  following  words:  ''  That  it 
shall  be  lawful  for  any  sheriff  or  other  ofQcer  to  whom  any  writ 
or  precept  is  directed,  at  the  suit  of  any  person  of,  for,  and 
upon  any  judgment,  statute,  or  recognizance,  to  do,  make,  and 
deliver  execution  unto  the  party  in  that  behalf  suing,  of  all  such 
lands,  tenements,  rectories,  tithes,  rents,  and  hereditaments, 
as  any  other  person  or  persons  are  in  any  number  or  wise 
seised  or  possessed  in  trust  for  him  against  whom  execution  is 
so  sued,  like  as  the  sheriff  or  other  officer  might  or  ought  to 
have  done  if  the  said  party  against  whom  execution  was  sued 
had  been  seised  of  such  lands,  etc.,  of  such  estate  as  they  are 
seised  of  in  trust  for  him  at  the  time  of  the  said  execution  sued, 
which  lands,  etc.,  by  virtue  and  force  of  such  execution,  shall 
accordingly  be  held  and  enjoyed,  freed  and  discharged  from  all 
incumbrances  of  such  person  or  persons  as  shall  be  so  seised  or 
possessed  in  trust  for  the  person  against  whom  such  execution 
shall  be  sued;  and  if  any  cestui  que  trust  shall  die,  leaving  a 
trust  in  fee  simple  to  descend  to  his  heir,  then,  and  in  every 
such  case,  such  trust  shall  be  deemed  and  taken,  and  is  hereby 
declared  to  be  assets  by  descent,  and  the  heir  shall  be  liable  to 
and  chargeable  with  the  obligation  of  his  ancestor,  for  and  by 
reason  of  such  assets,  as  fully  and  amply  as  he  might  or  ought 
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to  have  been  if  the  estate  in  law  had  descended  io  him  in  pos- 
session in  like  manner  as  the  trust  descended. 

Such  is  the  statute  of  Charles;  now,  is  the  interest  that  waa 
seised  and  sold  under  this  execution  of  Muggins  ▼.  Harder  such 
an  interest  as  could  have  been  seised  and  extended,  in  England, 
under  this  statute  ? 

The  statute  29  Chas.  II.,  c.  8,  sec.  10,  requin^s  a  seisin  in 
trust  by  the  trustee  for  him  against  whom  the  execution  issues, 
at  the  time  it  issued.  As  if  a  feoffment  is  made  to  A.  and  his 
heirs,  to  the  use  of  B.  and  his  heirs,  to  the  use  of  0.  and  his 
heirs,  the  statute  27  Henry  Vlll.  executes  the  estate  in  B. 
and  the  legal  interest  passes  to  B. ;  but  it  does  not  execute  the 
use  in  C,  yet  0.  is  the  person  intended  to  be  benefited,  and  this 
limitation  to  C.  is  a  trust  which  chancery  will  execute,  and  this 
is  a  trust  which  under  the  statute  29  Chas.  II.  is  seisable  and 
extendible  by  execution,  for  there  is  a  seisin  by  the  trustee  B. 
upon  a  conveyance  made  to  A.  So  if  A.  bargains  and  sells 
lands  to  B.  and  his  heirs  for  the  use  of  0.  and  his  heirs,  this 
limitation  to  C.  and  his  heirs  is  a  trust  which  chancery  will  ex- 
ecute: Saund.  on  Uses  and  Trusts,  315.  And  this  trust  is 
extendible  under  the  statute  of  Charles,  for  there  is  a  seisin  in 
B.  for  the  cestui  que  trust  C. 

So  if  A.  takes  a  conveyance  in  the  name  of  B.  and  his  heirs 
for  land,  the  purchase  money  of  which  he  has  paid,  this  trust 
is  extendible  under  the  statute  of  Charles,  for  B.  is  a  trustee, 
and  he  is  seised  by  the  conveyance  for  A.,  the  cestui  que  trust. 
Bo  if  the  owner  of  an  estate  make  a  voluntary  conveyance  of  it, 
and  make  a  declaration  of  trust  as  to  one  part  of  the  estate, 
and  is  silent  as  to  the  other  part,  as  to  the  part  of  which  no 
declaration  of  trust  is  made,  the  trust  thereof  results  to  him 
who  made  the  conveyance,  and  the  legal  owner  is  a  trustee  for 
so  much. 

In  all  these  cases  there  is  a  seisin  in  the  trustee  for  the  cestui 
que  trust,  and  an  execution  against  him  will  attach  upon  the 
trust  estate,  operating  upon  the  seisin  of  the  trustee  by  force 
of  the  statute,  etc. :  2  Bl.  Com.  837. 

Had  Harder  this  seisin  by  virtue  of  the  bondf  The  bond 
contained  a  covenant  or  obligation  to  convey  at  some  future 
time;  does  this  create  a  seisin  in  the  obligee f  If  it  does,  then 
a  bond  to  convey  operates  as  a  conveyance;  but  all  the  books 
show  the  reverse  of  this,  and  the  distinction  is  well  established 
between  a  covenant  to  convey  and  a  conveyance.  Thus  it  has 
been  held  that  articles  entered  into  before  marriage  to  settle 
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lands  to  certain  uses,  do  not  raise  any  uses  until  a  conveyance 
is  made  to  create  those  uses,  according  to  the  articles,  as  in  the 
case  of  Edwards  v.  Freeman,  2  P.  Wms.  435;  there  Freeman, 
upon  his  marriage  with  his  first  wife,  covenanted  with  his 
father-in-law  that  he  would  settle  all  his  lands  to  certain  uses; 
the  marriage  took  effect,  there  was  issue,  and  his  wife  died. 
He  afterwards  married  a  second  wife  and  settled  upon  her  and 
her  issue  the  greater  part  of  the  lands  comprised  in  the  articles, 
which  were  hy  said  articles  to  have  been  settled  on  the  first 
marxiage.  It  was  held  that  such  settlement  was  good,  and 
must  take  place  against  the  articles,  and  that  no  more  lands 
were  liable  to  the  articles  than  were  omitted  out  of  the  settle- 
ment on  the  second  marriage.  Now  this  case  shows  that  the 
articles  or  covenant  did  not  operate  upon  the  seisin  of  the  cov- 
enantor, as  a  conveyance  would  have  done,  or  the  statute 
would  have  executed  them,  in  which  case  nothing  would  have 
been  left  for  the  settlement  to  operate  upon,  and  of  course  the 
settlement  would  have  been  inefficient. 

To  the  same  point  is  Drevor  v.  Trevor,  1  P.  Wms.  622;  and 
Andrew  Bainion's  caoe.  Dyer,  96,  a;  Saund.  on  Uses,  119. 
There  T.  S.  by  indenture  covenanted  and  granted,  in  consid- 
eration that  A.  B.  had  conveyed  divers  lands  and  tenements  to 
him  in  fee  simple,  after  the  death  of  the  said  A  .B.  that  he,  the  said 
T.  S. ,  would  levy  a  fine  of  other  lands,  whereof  he  stood  seised, 
to  the  said  T.  S.  for  life,  remainder  to  the  said  A.  B.  in  tail. 
There  was  no  fine  levied,  and  it  was  held  that  this  covenant  to 
levy  a  fine  did  not  change  or  raise  a^y  use,  so  as  to  cause  it  to 
be  executed  by  the  statute.  Here,  says  Mr.  Saunders,  we  see 
only  a  covenant  to  make  a  conveyance,  which  covenant  was  not 
like  a  covenant  to  stand  seised,  or  indeed  like  any  other  con- 
veyance, for  it  was  nothing  more  than  a  covenant  to  make  a  con- 
veyance out  of  which  uses  would  arise,  and  until  that  convey- 
ance was  made,  the  uses  remained  as  they  were  before. 

I  have  stated  this  case  of  Bainion's  at  length,  for  it  estab- 
lishes in  the  most  clear  and  unequivocal  manner,  the  distinc- 
tion above  alluded  to,  between  a  covenant  to  convey  and  a  con- 
veyance, and  that  uses  are  not  raised  so  as  to  be  executed  by 
the  statute,  but  by  a  conveyance,  for  there  must  be  a  seisin  to 
serve  them,  which  articles  or  a  covenant  do  not  give. 

Now,  what  uses  were  before  the  statute  of  27  Hen.  YIU., 
trusts  are  since;  both  are  executory  and  to  be  executed  by 
chancery.  Uses  before  the  statute  were  of  two  kinds,  raised, 
or  articled  or  covenanted  to  be  raised;   we  have  seen  what  an 
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use  raised  is,  sach  a  use  as  would  be  executed  by  the  statute, 
there  being  a  seisin  to  serve  it  upon  a  proper  conveyance.     So 
since  the  statute  and  the  introduction  of  trusts,  the  same  differ- 
ence prevails  as  to  them;  they  are  either  raised,  or  covenanted 
to  be  raised,  yet  still  both  are  executory,  for  a  trust  executed 
is  a  legal  estate.     Therefore,   in  their  very  nature,   though 
raised,  trusts  are  exeoutoiy ;  and  so  says  Lord  Hardwicke,  in  Bag- 
Bhaw  V.  Spencer^  2  Atk.  677.    A  trust  raised,  then,  resembles  an 
use  raised  before  the  statute,  that  is,  upon  a  oonyeyance  with  a 
seisin  in  the  trustee  to  serve  it.     A  trust  articled  to  be  raised, 
though  still  a  trust,  and  one  which  chanceiy  will  execute,  is 
vdthout  a  conveyance  and    seisin  to  support  it,   as    money 
articled  or  devised  to  be  laid  out  in  land,  which,  when  pur- 
chased, should  be  settled  to  certain  and  upon  particular  trusts; 
now  until  the  lands  are  purchased  neither  the  uses  nor  trusts 
can  be  raised,  but  still  they  are  trusts  executoiy,  and  the  cestui 
quje  /rt/8/ shall  compel  the  trustee  to  purchase  the  lands:  Saund. 
on  Uses,  122. 

Guided  by  these  authorities,  I  can  not  say  that  any  other 
trust  is  extendible  under  the  statute  29  Chas.  11.,  c.  3,  sec.  10,  bat 
a  trust  that  is  raised  by  or  upon  a  proper  conveyance;  that  a 
trust  articled  or  covenanted  to  be  raised  is  not  such  a  trust,  for 
it  depends  upon  a  further  act  to  be  done  by  the  party.  It  wants 
that  seisin  which  the  statute  requires,  and  which  until  it  is  had 
by  a  proper  conveyance,  rests  only  iu  contract  or  on  covenant. 

Equally  out  of  the  statute  must  be  all  those  trusts,  that  are 
BO  denominated  on  account  of  the  remedy  to  be  afforded  to  the 
party  injured;  and  indeed  to  me  it  would  seem  a  most  extraor- 
dinary position  to  hold  that  a  constructive  trust  should  be 
within  that  statute,  such  an  one  as  may  or  may  not,  according 
to  circumstances,  be  established  by  a  court  of  equity.  Trusts  of 
this  nature  depend  upon  controverted  facts,  and  according  to 
the  prevalence  of  these  facts  oU  the  one  side  or  the  other,  the 
decree  is  molded.  The  present  is  one  of  that  kind.  The  bond 
from  Garrison  to  Harder  exhibits  a  contract  or  covenant  to  con- 
vey, at  some  future  time,  a  certain  specified  tract  of  land;  upon 
examination,  however,  this  contract  may  be  molded  differently, 
or  it  may  be  entirely  cut  down  by  fraud,  or  it  may  be  shown  to 
be  satisfied,  or  it  may  be  released.  These  all  depend  upon 
the  pleadings  and  evidence,  and  according  to  their  estab- 
lishment, or  the  reverse,  is  Garrison  to  be  declared  a  trustee  by 
a  court  of  equity,  and  the  contract  or  trust  to  be  executed  by  it. 

Such  a  possible,  eventual  trust  as  this  could  never  be  the 
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trust  meant  by  the  statute.  The  subject  of  an  execution  ought 
to  be  certain,  that  men  maj  know  what  it  is  they  buy,  and  what 
they  ought  to  give  for  it,  that  the  judgment  may  fix  the  fair 
marketable  equivalent,  and  not  blind  chance  govern  the  sale, 
which  unquestionably  must  be  the  case  if  such  interests  or  con- 
tracts as  the  present  were  salable  under  execution.  Sales  of 
interests  of  this  nature  would  be  productive  of  both  public  and 
priyate  injury;  tbe  encouragement  given  by  them  to  this  species 
of  hazard  would  be  impolitic,  which,  if  successful  for  the  bid- 
der, at  best  would  have  an  unfortunate  eUect  upon  his  morals, 
and  also  upon  those  of  others,  followed  up,  as  it  would  be,  by 
shifts  in  evasion  of  the  sale,  by  lawsuits  and  perjury.  Upon 
{he  debtor  it  would  be  ruinous.  An  interest  worth  one  thou- 
sand dollars  or  ten  thousand  dollars  might  be,  and  from  the  un- 
certainty in  which  it  is  involved '  probably  would  be  sold  for  a 
very  trifling  sum,  notwithstanding  every  honest  disclosure  of 
the  value  and  circumstances  by  such  debtor  to  enhance  the 
value  for  the  benefit  of  himself  and  his  creditors.  His  creditors 
would  lose  their  debts,  as  by  this  means  a  fund  sufficient  to  pay 
all  the  debts  is  swept  away  from  them  without  value  and  with- 
out redress. 

How  very  different  from  this  is  a  trust  raised  by  a  convey- 
ance; it  is  as  certain  as  to  its  nature  and  existence  as  a  legal 
estate,  and  its  value  can  easily  be  ascertained.  It  depends  not 
upon  controverted  facts  and  the  testimony  of  witnesses,  for 
oither  the  one  or  the  other;  the  records  of  the  country,  which 
are  accessible  to  all  men,  give  it  notoriety,  and  the  evidence  by 
which  it  is  created  (the  conveyance)  imposes  on  it  the  stamp  of 
value,  not  to  be  obliterated  by  the  interested  doubts  and  sur- 
mises of  adventurers. 

It  only  remains  for  me  to  say  that,  not  knowing  any  decision 
or  practice  in  North  Carolina,  or  this  state,  authorizing  a  greater 
latitude  to  the  statute  of  Charles  than  that  here  mentioned,  to 
wit,  a  direct  trust  upon  a  conveyance  and  a  resulting  trust 
upon  a  conveyance,  or  as  authorizing  any  other  equitable  inter- 
est to  be  subjected  to  execution'  by  virtue  of  tbe  expression 
"  real  estates,"  used  in  the  5th  Geo.  II.,  in  the  act  of  1784,  c. 
11,  and  in  the  act  of  1786,  c.  14,  I  consider  the  matter  settled 
and  at  rest;  the  demurrer  must  therefore  be  sustained  and  the 
bill  dismissed. 

Bill  dismissed.  

The  principal  case  is  cited  in  Shields  v.  Mitdiell,  10  Yerg.  8;  and  Lane  v 
MurahaiL  1  Heiak.  33,  in  support  of  the  proposition  that  an  execution  at  th» 
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oommon  law  operated  only  on  legal  rights  or  titles,  and  not  on  eqnitablo  in- 
terests. So  an  equitable  interest  in  chattels  is  held  not  liable  to  an  execu- 
tion at  law,  in  ClUlds  v.  Derrick,  1  Yerg.  79;  WiUon  t.  Carver,  4  Hayw.  9a 
Neither  is  an  equity  of  redemption:  Hun6  v.  Jieeves,  5  Id.  49.  A  resulting 
trust,  however,  although  an  equitable  title,  is  the  subject  of  levy  and  sale: 
Smitheal  v.  Gray,  1  Humph.  496;  and  Butler  v.  Hutledge,  2  Coldw.  12,  both 
citing  principal  case.  See  Combe  v.  Toung,  4  Yerg.  229.  In  McNairy  ▼. 
Eastland,  10  Id.  309,  it  was  held  that  a  creditor  by  judgment  may  subject  the 
equitable  interest  of  the  judgment  debtor  in  real  estate,  to  the  satisfaction  of 
the  judgment,  without  first  having  an  execution  issued  thereon. 

Execution — Pbopertt  Sctbjsct  to. — ^Equitable  interests  generally  are  not 
liable  to:  Atkins  v.  Sawyer,  11  Am.  Dec.  188;  Roads  v.  Symmes,  13  Id.  021; 
BUglU^e  Heirs  v.  Banks,  17  Id.  136.  Interest  of  a  cestui  que  trust  in  lands 
may  be  taken  in  execution:  PrHehard  ▼.  Brown,  17  Id.  431;  tee  Boffert  ▼ 
Perry,  8  Id.  411.  Trust  property  is  not  subject  to,  on  writ  against  troalea: 
Bastkk  V.  Eeker,  20  Id.  237. 


Allen  v.  Scubky. 

[1  TkBOXB,  88.] 

Kkmatwdkr  IK  A  Slatk,  after  a  life  estate  therein,  can  not  be  sold  npon  an 
execution  at  law  during  the  continuance  of  the  life  estate. 

Detinttb  for  a  slave.  Isaac  Bledsoe  devised  a  slave  named 
Tom  to  bis  wife,  CathariDe  Bledsoe,  for  her  life,  remainder 
to  his  son  Isaac*  John  0.  Hamilton  recovered  a  judgment 
against  the  latter,  and  under  and  by  virtue  of  an  execution 
issued  thereon,  levied  on  the  slave  Tom  during  the  life-time  of 
Oatharine,  and  sold  the  interest  of  Isaac,  the  son,  to  Hamilton. 
Thie  slave  was  not  taken  into  possession  by  the  sheriff,  nor  de- 
livered by  him  to  Hamilton.  Plaintiff  in  error,  who  was  also 
plaintiff  below,  claims  title  to  the  slave  by  purchase  from  Ham- 
ilton. After  the  death  of  Mrs.  Bledsoe,  this  action  was  brought 
in  the  circuit  court  of  Sumner  county  against  Scurry.  Verdict 
and  judgment  for  defendant.  Motion  for  a  new  trial,  which 
was  overruled,  and  an  exception  taken.  Appeal  in  the  nature 
^f  a  writ  of  error. 

By  Court,  Whtte,  J.  The  single  question  presented  by  this 
record  is,  whether  the  plaintiff  is  entitled  to  recover  the  slave  in 
controversy  by  virtue  of  his  purchase  from  Hamilton;  or,  in 
other  words,  whether  the  remainder  of  a  slave,  after  an  estate 
for  life  therein,  can  be  sold  by  execution  during  the  continu- 
ance of  the  life  estate  ? 

No  case  has  been  shown  on  the  argument  to  prove  that  the 
interest  of  Isaac  Bledsoe  (the  son)  in  this  slave  is  such  a  one 
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facias.  In  the  case  cited  from  8  East,  Lord  Ellenborougb,  in 
deliTering  the  opinion  of  the  court,  after  stating  the  nature  of 
the  Jieri  facias  and  venditioni  eacponas^  says:  ''The  language  of 
these  writs  and  returns  evidently  imports  that  the  goods  and 
chattels  which  are  the  subject  of  them  are  property  of  a  tangible 
nature,  capable  of  manual  seizure  and  of  being  detained  in  the 
sheriff's  hands  and  custody;  and  such,  also,  as  are  conveniently 
capable  of  sale  and  transfer  by  the  sheriff  to  whom  the  writ  is 
directed,  for  the  satisfaction  of  a  creditor.  These  principles 
the  chief  justice  of  the  king's  bench  applies  to  the  case  before 
him,  and  shows  that  it  is  not  conformable  to  them." 

What  is  the  present  case  ?  Was  the  negro  capable  of  seizure 
by  the  sheriff?  He  was  physically  so,  to  be  sure,  but  was  he 
legally  so  ?  Was  he  the  goods  and  chattels  of  the  defendant  in 
the  execution  (the  remainder-man,  Isaac  Bledsoe,  the  son)? 
Catharine  Bledsoe,  the  mother,  had  a  life  estate  or  interest  In 
him,  and  was  entitled  to  the  possession  and  the  use  during  the 
whole  time  of  its  continuance,  for  the  very  nature  of  her  in- 
terest being  sole,  was  the  ezclusire  enjoyment  of  it.  A  viola- 
tion of  this  possession  is  a  trespass,  and  a  writ  authorizing  the 
sheriff  to  take  into  his  possession  the  goods  and  chattels  of  A» 
is  no  authority  for  taking  the  goods  and  chattels  of  B. 

But  it  may  be  said  that  the  taking  by  the  sheriff  in  the  pres* 
ent  case  is  but  a  temporary  matter,  and  the  tenant  for  life  sus- 
tains but  little,  if  any,  actual  injury.  But  let  us  pursue  the 
legal  mode  as  it  ought  to  be,  and  as  cases  in  general  actually 
exist.  The  sheriff  seizes  the  chattel,  he  keeps  it  in  his  posses- 
sion until  the  sale  thereof  and  delivery  to  the  vendee;  this 
period  between  the  levy  and  sale  must  be  at  least  ten  days  in 
every  case;  is  not  this  an  injury  to  the  life  estate  ?  And  suppose 
the  contingency  of  no  bidders,  and  that  the  goods  remain  in  his 
hands  for^this  defect,  which  the  law  recognizes,  and  in  such 
cases  directs  another  writ  to  issue,  authorizing  the  sheriff  to 
proceed  and  perfect  the  execution  so  commenced,  a  still  greater 
injuiy  must  occur  to  the  tenant  for  life. 

The  law  can  not  sanction  such  proceedings,  or  any  step  which 
may  eventually  and  ea?  direcio  lead  to  them;  if  the  assent  of  the 
tenant  for  life  could  remove  this  objection,  it  is  negatived  in 
the  present  case  by  the  proof;  there  could  not  in  the  present 
case  be  a  delivery  by  the  sheriff  of  the  chattel  sold,  and  the  writ 
of  fieri  facias  contemplates  a  delivery  to  the  vendee  as  incident 
to  the  present  enjoyment  of  the  thing  sold.  I  can  find  no  case 
of  a  chattel  sold  by  fieri  facias  which  does  not  import  imme« 
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diate  delivery  upon  the  sale,  and  immediate  enjoyment  of  the 
chattel  Bold. 

In  the  argument  of  the  case  of  Scott  v.  Scoley,  8  East,  467,  it 
was  advanced  on  one  side  by  the  counsel,  that  in  a  case  of  land, 
the  lessor's  interest,  who  has  made  a  sub-lease,  may  be  taken 
and  sold,  subject  to  the  right  of  the  sub-lessee;  and  by  the 
counsel  on  the  other  side  it  was  said,  that  it  may  be  admitted 
that  a  legal  reversionary  interest  in  a  chattel,  after  a  sub-term 
for  years,  is  a  salable  interest  by  the  sheriff,  but  it  does  not  fol- 
low that  an  equitable  interest  is. 

This  argument  was  relied  on  by  the  counsel  for  the  plaintiff 
in  error,  in  the  present  case,  as  showing  that  the  remainder  of 
a  term  for  years  could  be  sold  on  a  fieri/aciaa.  This  argument 
only  applies  to  the  case  of  a  reversion  of  a  term  for  years,  and 
only  shows  that  what  was  advanced  by  the  counsel  on  one  side 
was  not  necessary  to  be  controverted  on  the  other,  because  it 
was  not  in  point  to  the  case  before  the  court.  But  there  is  a 
very  wide  difference  between  the  two  cases  of  a  remainder  and 
a  reversion  of  a  term;  the  latter  has  no  similarity  to  the  former; 
for  where  the  reversioner  is  the  debtor,  the  whole  term  is  sold, 
and  in  the  common  and  usual  way ;  a  rent  is  reserved  to  the 
reversioner  on  the  sub-lease,  which  presently  goes  to  the  pur- 
chaser, and  he  is  thereby  in  the  actual,  immediate  reception  or 
enjoyment  of  the  term;  this  is  not  the  case  with  the  remainder; 
it  is  wholly  future  and  nothing  present.  No  adjudged  case  has 
been  cited  to  show  that  the  remainder  of  a  term  for  years  could 
be  sold  under  a  fieri  facias.  The  cases  in  the  books  cited  are 
where  the  whole  interest  of  the  lease  is  sold,  and  that  a  present 
interest,  and  where  the  lessee  was  the  debtor.  Bee  FleetwoodFn 
case,  8  Go.  171;  Dyer,  868  a,  and  Lord  Ch.  J.  Treby's  note 
thereto. 

The  most  analogous  case  in  the  books  to  the  present  is  that 
in  Dyer,  67  b,  note,  by  Ch.  J.  Treby,  from  22  Edw.  IV,  10, 
''  that  beasts  let  for  years  can  not  be  taken  i^  execution  for  the 
debt  of  the  lessor.  Same  case  in  10  Yin.  660,  pi.  4,  which 
says,  that  it  can  not  be  done  till  after  the  lease  is  determined; 
for,  says  the  book,  the  lessor  himself  could  not  take  them  dur- 
ing the  year,"  and  yet  the  debtor  has  the  property  in  reversion. 
This  case  is  considered  law  by  Ch.  J.  Baron  Comyns,  vol.  4  of 
his  Digest,  page  121  *  But  if  any  decided  case  has  gone  so  far 
as  to  say  that  the  remainder  of  a  lease  of  land  is  the  subject  of 
a  sale  under  ^e  fieri  facias,  it  is  very  different  in  its  nature  from 
the  present  case,  for  in  the  case  of  a  lease  of  land  the  interest 
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is  certain,  and  its  value  fixed  bj  the  terms  of  the  lease,  so  that 
there  needs  to  be  no  sacrifice  of  the  debtor's  property  to  the  in- 
jury of  other  creditors.  But  very  different  is  the  remainder  or 
reversion  of  a  live  chattel;  it  is  a  pure  contingency,  a  bare  possi- 
bility, -whether  it  will  ever  exist  or  not.  On  the  part  of  the 
purchaser  it  is  a  perfect  hazard;  the  thing  acquired  may  be  of 
some  value,  or  it  may  be  of  no  value,  for  the  data  by  which  this 
may  be  discovered  is  not  given  to  man  to  know.  In  this  absence 
of  all  knowledge  on  the  subject,  a  sale  would,  in  its  principle, 
be  quite  a  gaming  transaction,  subversive  of  good  morals,  and 
rainous  in  its  consequences,  aud  would  be  a  great  injury  to  the 
tights  of  other  creditors,  by  the  sacrifice  of  that  fund,  which  in 
proper  time  might  be  competent  to  the  satisfaction  of  all  their 
daims. 

The  injurious  consequences  resulting  from  an  extension  of 
the  subject-matter  of  an  execution  to  interests  like  the  X)re8ent, 
although  not  furnishing  ground  to  a  court  to  withhold  its  as- 
sent, were  it  established  by  clear  and  certain  adjudication,  yet 
they  deservedly  will  have  their  influeuce  in  the  formation  of  a 
precedent,  the  operation  of  which  may  have  considerable  effect 
in  future  cases. 

Judgment  of  the  circuit  court  affirmed. 

Hatwood,  J.,  dissented. 

Although  an  interest  in  remainder  in  a  live  chattel  can  not  be  levied  upon 
hy  execution  at  law,  in  Tennessee  it  may  be  reached  by  a  creditor's  bill  in 
^nity:  Loehoood  v.  Ifye^  2  Swan,  515;  Bank  of  Tenneaaee  v.  NeUon^  3  Head, 
634,  citing  principal  case:  Perkins  v.  Clack,  Id.  734;  Puryear  v.  Edmondwn^ 
A  Heisk.  43, 

Sals  of  Vbstsd  Rkmaimdbb  on  Exboution. — In  Harrison  ▼.  MaoBweU^ 
10  Am.  Dec  611,  it  was  held  that  a  vested  remainder  may  be  levied  on  and 
•old  daring  the  continnanoe  of  a  preoeding  life  estate,  and  while  the  tenant 
lor  life  is  in  possession. 


Gilbert  v.  Anthony, 

[1  TSBOXB,  09.] 

BuLMK  PiECB  OF  PAPSR  SiONED  AiTD  SEALED  by  a  party,  and  sabsqoently 
filled  up,  porsnant  to  his  direction  given  at  the  time  of  signing  and  seal- 
ing, is  not  his  bond,  there  being  no  subsequent  delivery  or  acknowledg« 
ment. 

Tbb  facts  appear  in  the  opinion. 

By  Court,  Ehmebsok,  J.     The  question  to  be  decided  in  this 
«aase,  is^  whether  a  paper  signed  and  sealed  while  blank,  on 
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which  (pursaant  to  the  directions  of  ihe  party  sealing  it,  gi^^n 
at  the  time  of  signature)  a  bond  for  keeping  the  prison  bounds 
is  afterwards  written,  be  the  deed  of  the  party  without  any  8ul>- 
sequent  delivery  or  recognition. 

Deeds  are  evidence  of  a  higher  nature  than  parol  contracts^ 
and  there  are  great  and  important  distinctions  between  tha 
operation  and  effect  of  these  different  species  of  contracts. 
The  reason  of  which  is  that,  the  first  are  supposed  to  be  made 
upon  greater  deliberation  and  with  greater  solemnity;  they  are 
first  to  be  written,  by  which  they  are  exempted  from  that  un- 
certainty arising  from  the  imperfection  of  memory,  to  which 
unwritten  contracts  must  always  be  exposed;  they  are  then  to 
be  sealed  by  the  party  to  be  bound,  and  lastly  to  be  delivered 
by  him,  which  is  the  consummation  of  his  resolution;  none  of 
this  deliberation,  and  little  of  this  solemnity,  is  to  be  found  in 
the  signing  and  sealing  of  a  blank  piece  of  paper,  on  which 
anything  may  afterwards  be  written,  and  whether  with  or  with- 
out the  consent  of  the  person  who  signed  it,  must  depend  en- 
tirely on  oral  testimony,  subject  not  only  to  the  uncertainty  arising 
from  the  imperfection  of  human  memory,  but  exempted  from 
those  checks  on  perjury  which  would  exist  in  the  case  of  a  deed 
regularly  execatied,  which  could  only  be  altered  by  erasure  or 
interlineation:  Vide  1  Com.  Dig.  157;  Plowd.  308;  Co.  Lit.  171. 

The  case  referred  to  in  support  of  the  bond,  in  5  Mass.  538, 
is  far  from  supporting  the  position  contended  for  by  the  defend- 
ant in  error.  The  court  in  this  case  decide  that  the  filling  a 
blank  in  the  bond  with  the  name  of  the  obligor  will  not  vitiate 
it,  and  they  intimate  that  the  filling  the  blank  was  unnecessary, 
and  that  the  bond  would  have  been  good  without  it,  which 
is  believed  to  be  correct;  but  neither  the  point  decided,  nor  the 
reasoning  of  the  court,  justifies  a  belief  that  if  the  bond  had  been 
wholly  written  after  the  signature  and  delivery,  it  would  have 
been  supported. 

But  it  is  said  that  it  has  become  a  very  common  practice  for 
clerks,  sheriffs,  and  other  ofBcers  to  take  bonds  in  this  way.  If 
such  a  practice  had  generally  prevailed,  and  no  injurious  con- 
sequences were  to  be  apprehended  from  its  continuance,  it 
might  perhaps  be  countenanced;  but  it  is  not  only  an  illegal 
but  a  dangerous  practice,  and  there  will  not  be  a  more  favor- 
able time  to  correct  it  than  the  present.  All  officers,  and  espe- 
cially those  concerned  in  the  administration  of  justice,  would 
do  well  to  perform  their  duties  in  the  manner  which  the  law  has 
prescribed,  instead  of  endeavoring  to  discover  one  more  con- 
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yenient  and  eligible  in  ibeir  opinion ;  by  bo  doing  much  litiga- 
tion would  be  prevented,  much  unnecessary  consumption  of 
the  time  of  the  courts  avoided,  and  the  officers  themselves  ex- 
empted from  liabilities  to  which  they  will  be  always  otherwise 
exposed. 

The  judgment  must  be  reversed,  and  judgment  entered  for 
the  plaintiff  in  error. 

Judgment  reversed.  

In  Mothy  ▼.  State  of  Arkansas,  4  Sneed,  327,  the  principal  case  was  dted 
aod  approved,  and  an  inatroment  mider  seal  for  the  payment  of  money,  which 
was  d^vered  withoat  the  amount  thereof  being  inserted,  but  with  a  parol 
anthorization  by  the  obligor  to  a  person  to  fill  the  amount  in,  was  held 
invalid,  there  being  no  snheeqnent  ratification  or  redelivery:  See  Cain  v. 
Beard,  1  Coldw.  166. 

Bond  Siokxd  in  Blank,  Validitt  or. — See  Sigfried  v.  Levan^  9  Am.  Deo. 
i27;  and  Wiiey  v.  Moor,  17  Id.  696. 


Hnii  V.  State. 

[1  TbBOSB,  76.] 

JirDOMENT  OF  GoNViOTiON  of  a  felony  will  be  reversed,  unless  the  record  shows 
a  plea  or  issae,  notwithstanding  the  defendant  was  personally  present  at 
the  trial. 

^BOXBT  AT  TBB  Ck>MMON  Law  was  the  false  making  of  a  note  or  other  instra* 
ment  with  intent  to  defraud. 

Wbitxno  a  Kotb  tor  a  Pxb80N,  inserting  a  larger  sum  than  the  real  amount 
due,  and  falsely  and  fraudulently  reading  it  over  to  him,  as  for  the  latter 
amount,  with  a  view  to  defraud  and  injure  him,  is  not  forgery. 

Thb  facts  are  stated  in  tbe  opinion. 

By  Court,  Peck,  J.  It  is  charged  in  tbe  indictment,  **  that 
Jonathan  Hill,  a  certain  bond,  writing  obligatory,  bill  of  ex- 
change, and  promissory  note,  for  the  payment  of  money,  falsely 
purporting  to  be  genuine  from  a  certain  Daniel  Ireland,  then 
and  there  did  feloniously  cause  and  procure  to  be  made,  altered, 
forged,  and  counterfeited  " — here  the  note  is  set  oat  and  the  in- 
dictment proceeds — "  did  feloniously  and  falsely  make,  alter, 
forge,  and  counterfeit;  and  feloniously  and  falsely  then  and 
there  did  cause  and  procure  the  said  bond,  writing  obligatory, 
bill  of  exchange,  and  promissory  note,  for  the  payment  of  money, 
etc. ,  against  the  form  of  the  statute." 

There  is  no  plea  or  issue  on  the  record,  though  it  appears 
that  the  defendant  was  present  in  court,  and  a  jury  sworn, 
who  found  this  special  verdict:  '*  That  on  the  third  day  of  April, 
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1822,  in  the  county  of  Williamson,  the  accused  sold  land  to 
Daniel  Ireland  for  four  hundred  and  sixty-five  dollars,  to  be 
paid  in  installments  at  stated  periods.  That  the  note,  on  which 
the  indictment  is  founded,  was  executed  at  the  time  and  place 
aforesaid,  in  part  payment  for  the  land.  That  Ireland  was  an 
illiterate  mau ;  that  the  accused  wrote  the  note  with  the  other 
notes  for  the  consideration  money  in  presence  of  the  said  Ire- 
land and  the  subscribing  witness,  and  read  it,  together  with  the 
other  notes,  over  to  the  prosecutor  in  the  hearing  of  the  sub- 
scribing witness.  That  he,  the  accused,  had  written  the  note 
in  question  for  one  hundred  dollars,  when  it  should  have  been 
written  for  sixty-five  dollars,  and  it  was,  by  the  accused,  falsely 
and  fraudulently  read  over  as  a  note  for  sixty-five  dollars, 
when,  in  fact,  it  was  written  for  one  hundred  dollars,  and  that 
it  was  done  with  a  view  to  defraud  and  injure  the  said  Daniel, 
etc." 

On  this  special  finding  the  circuit  court  gave  judgment  against 
the  prisoner,  from  which  judgment  this  writ  of  error  is  pros- 
ecuted. Waiving  for  the  present  the  form  of  the  indictment, 
and  want  of  plea  and  issue,  let  us  inquire  if  the  facts  found 
constitute  the  offense  of  forgery. 

Forgery,  at  the  common  law,  is  the  falsely  making  a  note  or 
other  instrument  with  intent  to  defraud.  The  definition  im- 
plies that  there  must  be  an  act  done,  or  procured  to  be  done, 
to  constitute  this  offense.  The  above  definition  is  taken  from  2 
Leach  Cr.  L.  785,  where  the  author  says:  "  A  note  or  other  instru- 
ment may  be  falsely  made,  either  by  putting  on  it  the  name  of 
a  person  who  does  not  exist,  or  by  putting  on  it  the  name  of 
one  in  existence  without  his  consent,  or  by  altering  it,  etc/' 
Here  the  accused  has  put  no  name  to  the  instrument,  but  it  ia 
found  by  the  special  verdict  that  he  wrote  the  note  for  the  wrong 
sum,  and  then  induced  the  signing  by  a  false  reading;  still  it 
was  the  real  signature  of  the  person;  and  all  thatoau  be  said  is 
that  he  was  cheated  by  a  false  representation  of  the  aocnsed. 
This,  though  a  cheat,  was  not  a  forgery.  • 

In  Woodward's  case.  Leach  Cr.  L.  783,  [where]  a  soldier  was  in- 
duced to  sign  his  own  name  to  a  fabricated  country  bank  note, 
though  done  knowingly,  and  for  the  purpose  of  fraud,  it  was  held 
no  forgery;  and  the  court,  immediately  on  hearing  that  it  was  the 
real  signature  of  the  prisoner,  said  that  he  must,  of  necessity, 
be  acquitted,  for  that  being  signed  by  his  own  name  it  could 
not  be  a  false  instrument,  and  therefore  not  a  forgery. 

The  case  relied  upon  is  that  in  3  Inst.  170,  margin:  "  If  any 


July.  1824.]  Hnx  v.  State.  448 

person  writeth  the  will  of  a  sick  man,  inserting  a  clause  con- 
cerning the  devise  of  any  lands  and  tenements  which  he  had  in 
fee  simple,  falsely  without  any  warrant  or  direction  of  the 
devisor,  albeit  he  did  not  forge  or  falsely  make  the  whole  will; 
yet  he  is  punishable  by  the  statute  5  Eliz.,  elc,  as  has  often 
been  held  in  the  star  chamber."  There  is  evidently  an  am- 
biguity in  the  language  used  by  Lord  Coke  in  tbis  place,  for 
it  is  not  expressed  where  the  insertion  of  the  clause  was  made. 
But  this  is  explained  in  3  Dyer,  288,  a,  in  Sir  John  Marvin's 
case:  "  It  was  moved  for  a  doubt,  if  one  who  writes  the  will  of 
a  man  lying  mortally  sick,  insert  a  clause  or  article  in  the  will, 
after  the  testator  is  speechless,  and  without  memory,  and  he 
did  not  command  the  writer  beforehand  to  put  in  the  article  or 
clause,  whether  this  be  forgery  under  the  statute,  etc.,  audit 
was  agreed  and  resolved  by  the  best  opinion  then  that  it  was 
not,  nor  was  it  the  intention  of  the  makers  of  said  law." 

I  quote  this  at  large  to  show  that  it  must  be  a  making  or  an 
alteration  of  the  instrument,  without  the  consent  of  him  who 
would  purport  to  have  made  it. ' 

But  it  can  not  be  pretended  that  any  false  bond  uttered  to 
induce  a  real  signing  of  an  instrument,  can  make  a  forgery 
under  our  statute:  see  East,  850,  sec.  5;  because  the  party  him- 
self signed  this  deed,  prima  facie ^  it  is  his  bond;  and  to  avoid 
it  from  the  facts  found,  he  must,  under  the  law,  plead  a  special 
non  €8i  factum,  to  wit,  must  confess  that  he  did  seal  the  instru- 
ment, but  that  he  was  induced  to  do  it  by  the  false  reading,  and 
therefore  not  his  deed. 

I  am  of  opinion  that  the  facts  found  make  out  nothing  more 
than  a  cheat,  for  which  the  party  might  have  been  and  yet  ought 
to  be  indicted.  For  these  reasons  and  the  want  of  an  issue  in 
the  case,  the  judgment  must  be  reversed. 

Whyte,  J.,  concurred. 

Hatwood,  contra  on  the  first  point;  accord  on  the  second. 

Judgment  reversed. 

By  section  5242,  sabd.  1,  of  the  code  of  Tennessee,  adopted  subsequently 
to  the  dedsioQ  in  Hill  v.  StcUe,  it  is  provided  that  a  defendant  in  a  criminal 
case  shall  not  be  entitled  to  a  new  trial  or  to  an  arrest  of  judgment,  or  to  a 
reversal  of  the  judgment^  after  a  trial  on  the  merits,  "  because  the  clerk  of 
the  court  omitted  to  file  or  enter  his  plea  of  record." 

FoROERT. — In  the  notes  to  Arnold  v.  Cost,  22  Am.  Dec.  302,  and  Hess  v. 
State,  Id.  776,  the  nature  of  the  crime  of  forgery  and  the  writings  which  may 
be  the  subject  thereof,  are  considered  at  length. 
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DiGESON  V.  Dickson's  HsiBa 

[1  Tkbozb,  110.] 

PxNAL  Laws  can  have  no  Eztratsrritobial  Fobcb. 

No  Pbingiplb  of  Comitt  among  neighboring  communities  can  be  extended 
to  give  force  and  e£fect  to  the  penal  laws  of  one  society  in  the  territory 
of  another,  nor  of  one  of  the  states  of  the  American  Union  in  another. 

DivoBCX  Granted  by  a  Court  or  a  Sister  State  having  joriadiction  of 
the  subject-matter  and  of  the  parties,  is  condosive  in  all  the  world,  and 
the  parties  divorced  may  afterwards  marry  in  the  state,  notwithstanding 
the  laws  of  such  sister  state  provided  that  persons  divorced  should  not 
be  released  from  the  marriage  contract,  but  if  they  again  married  thej 
should  be  punished  for  bigamy. 

Thb  facts  are  stated  in  the  opinion. 

By  Court,  Catron,  J.  Miary  Dickson  filed  her  petition  in  the 
county  court  of  Dickson,  for  dower  of  the  real  estate  of  John 
Dickson,  to  whom  she  had  been  married.  This  was  opposed 
by  his  heirs  at  law,  the  children  of  a  former  wife;  dower  was 
decreed  her,  and  an  appeal  taken  to  the  circuit  court  by  the  de- 
fendants, when  the  facts  in  the  cause  were  agreed,  and  the 
cause  adjourned  to  this  court  for  judgment  upon  the  facts  set 
forth.  In  1812,  Mary  Dickson,  the  petitioner,  was  married  to 
Benjamin  May,  in  Union  county,  Kentucky,  with  all  the  ordi- 
nary solemnities.  In  1813,  she  and  said  May  became  separated 
in  the  same  county  where  they  had  married.  In  1818,  Benja- 
min May  filed  his  bill  in  chancery  in  the  Union  circuit  court,  in 
the  state  of  Kentucky,  his  place  of  residence,  praying  to  be 
divorced  from  said  Mary,  alleging  that  she  had  abandoned  him 
voluntarily  and  without  any  just  cause,  in  the  year  1813,  and 
never  could  be  prevailed  upon  to  return  to  him.  To  this  bill 
she  appeared  and  answered  that  she  had  abandoned  the  com- 
plainant, May,  as  alleged  in  the  bill,  and  never  would  again 
live  with  him;  that  in  so  doing  she  had  consulted  her  own  hap- 
piness, which  she  supposed  it  her  duty  to  do.  The  cause  was 
regularly  set  down  forbearing,  and  the  third  term  after  the  bill 
was  filed,  in  September,  1818,  was  heard  by  the  Union  circuit 
court,  and  a  decree  pronounced:  "  That  the  marriage  of  the 
complainant  Benjamin  and  defendant  Mary  be  dissolved,  and 
they  be  forever  divorced  from  the  bonds  of  matrimony,  agree- 
ably to  the  act  of  assembly  in  such  case  made  and  provided." 

The  act  referred  to  in  the  decree  was  passed  in  1808,  c.  31; 
the  first  and  second  sections  of  which  give  the  circuit  courts 
power  to  grant  divorces  for  different  causes;  one  of  which  is 
the  abandonment  of  tbe  bed  and  board  of  the  husband  bv  the 
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Wife  for  three  years  next  before  the  filing  of  the  bill;  and  the 
sixth  section  provides  "  that  such  divorce  shall  not  operate  so 
as  to  release  the  offending  party^  who  shall,  nevertheless,  re- 
main subject  to  all  the  pains  and  penalties  which  the  law  pre- 
scribes against  a  marriage  while  a  former  husband  or  wife  is 
living;  nor  shall  it  authorize  the  injured  party  again  to  con- 
tract matrimony  within  two  years  from  the  time  of  pronounc- 
ing such  final  decree."  The  seventh  section  of  the  act  gives  the 
court  power  to  divide  the  property,  both  real  and  personal,  of 
the  husband  and  wife,  in  such  parts  as  will  be  equitable,  and 
suited  to  the  situation  and  circumstances  of  the  parties,  and  the 
children,  if  any. 

Whilst  Benjamin  May  was  living,  to  wit,  in  1821,  the  said 
Mary  intermarried  with  John  Dickson;  on  the  twentieth  of 
July,  1822,  John  Dickson  died.  The  marriage  between  John 
and  the  petitioner  took  place  in  the  county  of  Dickson  and 
state  of  Tennessee,  where  the  parties  then  resided,  and  where 
John  Dickson  resided  at  the  time  of  his  death.  John  Dickson 
died  seised  and  possessed  of  a  tract  of  land  lying  in  Dickson 
county,  in  this  state,  of  which  the  petitioner  prays  to  have 
dower  assigned  her,  which  is  opposed  by  the  heirs  of  John 
Dickson,  on  the  ground  that  the  marriage  between  him  and 
Mary  May  was  void  on  account  of  her  former  marriage  with 
Benjamin  May  in  the  state  of  Kentucky. 

This  cause  has  been  argued  with  great  ability  and  persever- 
ance, both  for  and  against  the  petitioner,  and  presents  a  ques- 
tion of  great  political  importance  to  the  people  of  this  state. 
Before  the  divorce  of  Mary  May,  had  she  come  to  this  state  and 
married  John  Dickson  she  would  have  been  guilty  of  bigamy;  for 
it  matters  not  in  what  community  the  first  marriage  has  taken 
place,  or  in  what  form,  so  that  it  was  legal  in  the  country 
where  it  was  solemnized;  if  the  second  were  to  take  place  here 
it  would  be  bigamy:  Act  of  1820,  c.  12;  1  Hawk.  174;  1  East 
Cr.  L.  464. 

In  every  knovm  Christian  country  polygamy  is  prohibited 
under  severe  penalties,  and  marriages  encouraged  and  pro- 
tected. By  the  English  canon  and  ecclesiastical  law  this  union 
of  marriage  is  of  a  nature  bo  widely  differing  from  ordinary 
contracts,  creating  disabilities  and  conferring  privileges  be- 
tween the  husband  and  wife,  producing  interests,  attachments, 
and  feelings,  partly  from  necessity,  but  mainly  from  a  princi- 
ple in  our  nature,  which  together  form  the  strongest  ligament 
in  human  society;  without  which,  perhaps,  it  could  not  exist 
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in  a  civilized  state;  it  is  a  connection  of  such  a  deep-toned  and 
solemn  character  that  society  has  even  more  interest  in  pre* 
serving  it  than  the  parties  themselves.    So  it  has  been  deemed 
by  all  societies,  civilized,  and  not  corrupt,  in  all  ages,  as  will 
be  seen  by  consulting  Paley,  Puffendorf,  etc.    Certain  it  is, 
that  moral  and  political  writers  of  the  greatest  emioence,  and 
what  is  more,  communities  of  the  first  political  wisdom,  rarely, 
if  at  all,  sanction  divorces  dissolving  the  marriage  compact. 
I  think  not  too  much  will  be  asserted,  when  it  is  said  that  when 
a  community,  upon  every  slight  pretext,  grants  divorces  to 
gratify  the  lust  or  interest  of  particular  individuals,  as  a  general 
rule  of  policy,  corruption  and  political  death  are  approaching, 
and  not  far  distant  from  the  constitution  of  such  community. 

Every  honest  and  prudent  man,  who  wishes  well  to  the  so- 
ciety in  which  he  lives,  ought  to  shudder  whenever  he  sees  th« 
supreme  power  of  the  country  legislating  upon  this  subject. 
Nor  should  he  as  a  judge  (if  legally  to  be  avoided)  give  any  aid 
te  such  as  grossly  ofifend  against  the  solemnities  of  the  mar- 
riage compact  in  a  sister  state,  in  considering  of  which  he  would 
do  well  to  adopt  for  his  guide,  and  as  a  standard  of  his  moral 
rectitude,  the  doctrine  laid  down  by  Mr.  Paley  in  his  treatise  on 
moral  philosophy,  c.  7  and  8,  on  divorce  and  marriage. 

If  the  petitioner  is  permitted,  by  the  judgment  of  this  court, 
to  marry  after  her  divorce  in  Kentucky,  which  restrained  her 
from  doing  so  there,  without  being  subject  to  pains  or  forfeit- 
ure of  any  kind  in  this  state,  the  consequence  will  be  an  invita- 
tion to  every  divorced  man  or  woman,  who  has  been  the  offending 
party,  and  is  disabled  from  marrying  at  home,  in  every  state  in 
the  Union,  and  all  other  countries,  to  impose  themselves  as  ad- 
venturers upon  the  population  of  this  state,  which,  in  a  few 
years,  will  run  the  hazard  of  becoming  the  receptacle  of  the  refuse, 
proscribed,  and  prostituted  vagabonds,  outcaste  from  a  popu- 
lation of  fifteen  or  twenty  millions  in  our  sister  states.  The 
wretch  who,  for  an  infamous  crime,  has  been  for  years  confined 
in  a  state  prison,  and  his  wife  divorced  from  him  for  this  cause, 
may  emigrate  to  the  state  of  Tennessee,  a  single,  free,  and 
every  way  an  unshackled  man,  with  every  privilege  tbat  the 
proudest  possess,  and  here  marry  in  safety;  whereas,  had  he 
done  so  a  few  yards  north  or  south  of  an  ideal  boundary,  death 
perhaps  would  have  been  the  consequence  of  the  uct.  If  this 
is  the  law  (as  I  fear  it  is),  it  needs  amendment.  Influenced  by 
the  above  considerations,  and  many  others  equally  te  be  ab- 
horred, I  have,  with  much  perseverance,  examined  and  en* 
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deayored  to  find  some  legfol  priuciple  that  would  avoid  the 
marriage  between  the  petitioner  and  John  Dickson;  but  to  mj 
great  regret  I  have  not  been  able  to  find  any  such  principle.  I 
will  therefore  briefly  state  what  I  have  found  the  law  clearly 
to  be,  and  leave  to  the  legislature  to  do  that  which  this  court 
has  not  the  power  to  do.  Mary  May  was  legally  divorced  from 
her  husband  Benjamin  May,  by  the  Union  circuit  court  in  Ken- 
tacky,  being  a  court  of  competent  jurisdiction  over  the  subject^ 
matter  and  the  parties — ^the  decree  dissolving  the  marriage  ia 
conclusive  on  all  the  world:  Roach  v.  Oraves^^  1  Yes.  159;  Bur- 
row  v.  Jemens^^  2  Stra.  733;  Boche's  case,'  1  Leach  Cr.  0.  160; 
Mills  T.  Duryee,  7  Cranch,  481;  4  Johns.  34. 

The  statute  of  Kentucky  provides  that  the  offending  party 
(the  petitioner  in  this  case)  shall  not  be  released  from  the  mar- 
riage contract,  but  shall  be  subject  to  all  the  pains  and  penal- 
ties of  bigamy.  It  is  impossible  in  the  nature  of  things  that 
all  the  relations  of  wife  shall  exist  when  she  has  no  husband, 
who,  as  the  decree  dissolving  the  marriage  was  pronounced, 
was  an  unmarried  and  single  man,  freed  from  all  connections 
and  relations  to  his  former  wife.  And  equally  so  was  the  peti- 
tioner freed  from  all  marriage  ties  and  relations  to  Benjamin 
Hay,  in  reference  to  whom  she  stood  like  unto  every  man  in 
the  community.  Therefore  he  has  no  right  to  complain  of  the 
second  marriage.  Who  has?  Not  the  commonwealth  of  Ken- 
tacky,  whose  penal  laws  can  not  extend  beyond  her  own  ter- 
ritorial jiirisdiction,  and  can  not  be  executed  or  noticed  in  this 
state,  where  the  second  marriage  took  place,  and  the  violation 
of  said  laws  was  effected:  EAlioU  v.  Ogdeii,  1  H.  Bl.  123,  135; 
HuUon  V.  Moore^*  6  Wheat.  69;  Conner  v.  Green,*  17  Mass.  540; 
ScaveU  v.  Canfield*  14  Johns.  338;  United  States  v.  Lathrop,  17 
Id.  4. 

Had  Maiy  May  married  a  second  time  in  Kentucky,  such 
second  marriage  would  not  be  void  because  she  continued  the 
wife  of  Benjamin  May,  but  because  such  second  marriage  in 
that  state  would  have  been  in  violation  of  a  highly  penal  law 
against  bigamy;  and  it  being  a  well-settled  principle  of  law 
that  any  contract  which  violates  the  penal  laws  of  the  country 
where  made  shall  be  void. 

The  iuquiry  with  this  court  is  not,  however,  nor  can  not  be, 
whether  the  laws  of  Kentucky  have  been  violated  by  this  sec- 
ond marriage,  but  have  our  own  laws  been  violated  ?    The  act 

1.  JStMUk  T.  Oarvan.  8.  See  1  Leaeh  Or.  L.  184.       6.  ComtmrniweaUh  ▼.  Ortm, 

t.  BmrmoB  ▼.  Jetnmo.       4.  Homton  ▼.  Mcore,  6.  SoaviiU  ▼.  Oa^/Uld, 
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of  1820,  G.  18,  against  bigamy,  declares  it  felouj  for  any  per- 
son to  many  having  a  former  husband  or  wife  living.  Maiy 
May  had  no  husband  living,  and  is  not  guilty  of  bigamy  by  our 
statute;  nor  has  she  violated  the  sanction  of  any  penal  law  of 
this  state. 

No  principle  of  comity  amongst  neighboring  communities 
can  be  extended  to  give  force  and  effect  to  the  penal  laws  of 
the  one  society,  extraterritorially  of  the  other,  and  for  many 
reasons  it  would  be  equally  inconvenient,  not  to  say  impracti- 
cable, to  adopt  the  principle  among  sister  states  of  the  American 
XTnion;  for  which  this  court  has  the  conclusive  authority  of  the 
supreme  court  of  the  United  States,  in  HoiLston  v.  Moore,  B 
Wheat.  68. 

Therefore,  Mary  Dickson  was  lawfully  married  to  John  Diok- 
Bon,  and  is  entitled  to  dower. 

Decree  accordingly. 

In  Eart?imcui  v.  Jones,  2  Terg.  486^  the  principal  case  is  cried  upon  the 
proposition,  that  "  before  and  after  the  adoption  of  the  federal  oonstitation, 
the  states  were  independent  of  the  legislation  of  each  other.  The  citiaeos  d 
Tennessee  can  not  be  affected  within  this  state,  by  the  laws  of  Missouri. 
She  can  not  control  onr  local  policy,  nor  we  hers.** 
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[1  Tkbokb.  149.] 

Wbtf  or  Ebbob  Ck>BAM  Nobis,  is  the  proper  remedy  to  enaUa  a  party 
against  whom  a  judgment  has  been  taken  on  motion  and  without  notice, 
to  be  relieved  in  the  same  court  by  showing  error  of  fact. 

Papeb  Signed  and  Sealed  while  blank,  and  afterwards  filled  np  as  an  offi- 
cial bond,  without  redelivery,  is  not  binding  upon  the  parties  signing. 

Thb  facts  appear  in  the  opinion  of  the  court. 

By  Court,  Catbon,  J.  At  the  June  term  of  the  Davidson 
circuit  court,  the  treasurer  moved  against  the  plaintiffs  in  error, 
for  judgment,  as  the  securities  of  James  Mallory,  sheriff  of 
Stuart  county,  upon  the  bond  given  by  the  sheriff  and  his 
securities,  on  his  appointment  by  Stuart  county  court,  at  May 
sessions,  1821,  for  the  collection  of  the  state  tax  for  said  county. 
Judgment  was  rendered  for  five  hundred  and  fifty-one  dollars 
and  fifty-five  cents,  and  costs,  against  the  securities  and  the 
sheriff,  pursuant  to  the  acts  of  1797,  c.  2,  sec.  20;  October, 
1799,  c.  16,  sec.  2;  1803,  c.  3,  sec.  19;  and  the  act  of  1804,  c. 
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II9  sec.  3,  authorizing  the  treasurer  to  cause  the  judgment  to 
be  entered  up  in  the  name  of  the  governor,  in  the  district  court 
where  the  treasuries  are  kept.  Bj  none  of  these  acts  is  notice 
required,  nor  was  any  given  in  this  case. 

The  securities  applied  for  and  obtained  a  supersedeas,  and  at 
the  next  term  of  the  circuit  court,  moved  for  a  writ  of  error 
coram  nobis,  which  was  granted;  and  got  leave  to  assign  error 
in  fact,  by  the  second  of  which  they  set  forth  and  allege,  ''That 
the  pretended  bond,  upon  which  the  judgment  was  rendered,  at 
the  time  they  signed,  sealed,  and  delivered  the  same,  was  a 
blank  piece  of  paper,  not  filled  up,  and  has  since  been  filled  up 
without  redelivery;  and  so  they  say  the  same  is  not  their  act 
and  deed,"  concluding  as  an  ordinary  plea  of  non  est  factum. 
To  this  plea  the  attorney  for  the  government  demurred,  in 
which  the  plaintiffs  joined;  the  demurrer  was  overruled  and 
judgment  given  for  the  securities,  from  which  the  treasurer  ap- 
pealed to  this  court.  The  mode  of  proceeding  in  this  cause  is 
the  correct  course  in  such  cases :  2  Bac.  Abr.  484, 487, 488;  WaU> 
er  el  oZ.  v.  Stokoe,  Carth.  3G7;  Sheepshanks  et  ux.  v.  Lucas,  1 
Burr.  410.  Ko  regular  writ  of  error  appears  in  this  record. 
Still,  to  the  practice  pursued  in  the  circuit  court,  no  serious  ob* 
jection  presents  itself.  It  is  to  be  regretted  that  this  mode  of 
proceeding  is  not  more  resorted  to,  and  better  understood:  See 
9  Vin.,  tit.  Error,  540,  550. 

The  principal  difficulty  presented  in  this  cause  grew  out  of 
the  statutes  of  1794,  c.  4,  sec.  3;  1787,  c.  2,  sec.  18;  1803,  c.  3, 
sec.  7,  which  provide  that  the  sheriff's  bond  shall  be  recorded 
in  the  county  court,  and  the  original  transmitted  to  the  treas- 
urer. Whether  this  bond  was  a  record  which  could  not  be 
averred  against,  is  the  difficulty;  we  find,  however,  that  this 
mode  of  proceeding  by  assigning  errors  in  fact  is  applicable 
to  records  made  through  mistake,  etc.  (9  Yin.  Abr.  634,  pi.  10), 
and  which  are  uniformly  assigned  where  the  judgment  is  ren- 
dered upon  which  the  execution  issues. 

We  believe  the  present  plea,  in  form  and  substance,  a  good 
plea  of  non  est  factum,  and  therefore  feel  ourselves  bound  to 
affirm  the  judgment.  That  the  clerk  who  took  the  bond  grossly 
neglected  his  duty  is  very  certain  if  the  plea  be  true;  that  he  is 
liable  for  the  default  and  injury  to  the  state  is  probable. 


That  a  writ  of  error  coram  nobU  is  the  proper  remedy  to  enable  a  party  to 
present  the  facta  upon  which  a  judgment  was  reversed  by  the  court  that  ren- 
dered it,  WQ  Crawford  v.  IVUliains,  1  Swan,  343;  Bigham  v.  Brewer,  4  Sneed, 
433,  and  BoUing  v.  Aiiderson,  1  Tenn.  Ch.  131,  all  citing  the  principal  case. 
Am.  Dko.  Vox..  XUV— 29 
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In  Goodwin  y.  Sanders,  9  Terg.  90,  it  was  held  that  upon  the  assignment  of 
errors  in  a  writ  of  coram  nobvi,  the  plea  of  in  nulla  est  erratum  admits  the 
facts  alleged  in  the  assignment,  as  would  a  demuirer.  As  to  the  validity  of 
a  bond  signed  in  blank,  see  Oilbert  ▼.  Jnthony,  1  Id.  69;  ante,  439,  and 
there  cited. 


JoPIilNa  V.  DOOLEY. 

[1  YXBOEB,  280.] 

BudsaiON. — Contract  in  relation  to  land  will  not  be  rescinded  in  part  and 
enforced  in  part;  but  if,  in  entering  into  such  contract,  a  defect  in  the  land 
has  been  fraudulently  concealed  from  one  of  the  parties  by  the  other, 
such  party  may  have  it  entirely  rescinded,  or  he  may  recover  oompoisa* 
tion  for  the  defects  so  concealed. 

Idsm. — If  a  line  be  shown  to  a  party  as  the  southern  boundary  of  a  tract  ol 
land  which  he  is  about  to  purchase,  whereby  he  is  induced  to  give  ei^t 
dollars  an  acre  for  the  entire  tract,  sdppoeing  it  to  lie  north  of  the  line^ 
when  only  about  half  of  it  lies  on  that  side  of  the  line,  and  that  which 
lies  south  of  it  is  only  worth  two  dollars  per  acre,  he  may,  if  he  elect» 
have  the  land  north  of  the  line  at  the  price  agreed  upon,  and  the  rsoidiie 
at  one  fourth  of  that  price,  the  excess  of  the  puzcfaaae  prioe  to  be  d»> 
ducted  from  the  sale  notes. 

The  facts  are  stated  in  the  opinion. 

F.  B.  Fogg,  for  the  complainant. 

O.  8,  Yerger,  contra. 

By  Court,  Catbon,  J.  In  1819  Dooley  sold  Jopling  a  traot 
of  land  of  five  hundred  acres  at  eight  dollars  per  acre.  The 
Bouthern  boundary  of  the  tract  was  shown  by  Dooley  to  Jop- 
ling when  the  contract  was  made,  at  a  point  leaving  two  hun- 
dred and  sixteen  and  one  half  acres  south  of  it.  North  of  the 
line  shown  the  land  is  of  prime  quality,  or  nearly  so;  south,  it 
is  poor  and  broken.  North  of  the  line  (falsely  and  fraudu- 
lently represented  by  Dooley  as  the  true  one)  there  are  two 
hundred  and  eighty-eight  and  one  half  acres,  worth  eight  doUars 
per  acre;  south,  the  land  is  worth  two  dollars  per  acre.  Jop- 
ling was  grossly  imposed  upon.  He  took  a  deed  for  five  hun- 
dred  and  five  acres,  paid  one  thousand  eight  hundred  dollars 
down,  and  gave  his  note  for  two  thousand  two  hundred  dollars. 

He  asks  to  have  the  contract  set  aside  as  to  the  two  hundred 
and  sixteen  and  one  half  acres,  and  to  retain  the  two  hundred 
and  eighty-eight  and  one  half  acres,  at  eight  dollars,  and  so  the 
circuit  court  decreed. 

We  think  there  is  no  precedent,  and  if  any,  none  binding  on 
this  court,  to  authorize  or  induce  it  to  divide  the  timbered  and 
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broken  lands  from  those  which  are  fertile  and  fit  for  cultivation. 
The  true  doctrine  is  laid  down  in  the  cases  cited  in  Sug*. 
Vend.  221,  sec.  2,  and  in  Ihfer  v.  Hargrave,  10  Ves.  505.  The 
vendee  can  have  the  contract  set  aside,  or  compensation  for  the 
defect  fraudulently  coucealed  from  him.  The  case  of  Orant  v. 
Munt,  Coop.  Gh.  Cas.  173,  is  to  the  same  effect.  Complainant 
must  pay  eight  dollars  per  acre  for  the  two  hundred  and  eighty- 
eight  and  one  half  acres,  and  two  dollars  per  acre  for  the  two 
hundred  and  sixteen  and  one  half  acres,  and  have  an  abatement 
for  the  balance  of  the  four  thousand  dollars.  The  defendant 
to  pay  all  the  costs  of  the  court  below,  and  of  this  court. 

Rescbsiok  ov  Comtbacis. — For  deficiency  in  qoantity  of  land  sold:  PriU' 
gU  V.  WUUn^  1  Am.  Dec.  612  and  note;  Pringle  v.  Samuel,  13  Id.  214,  note 
218.  See,  generally,  as  to  the  rescinding  of  contracts  in  equity  where  there 
Is  no  actual  fraad,  accident,  or  mistake.  Hough* a  Administrators  ▼.  Iluntf  15 
Id.  669,  and  note  572. 


Johnson  v.  Ball  et  al. 

[1  TZBaBB,290.] 

FiXBi  Facias  Issued  from  different  courts,  hearing  teste  from  the 
terms  at  which  they  were  rendered,  are  levied  npon  personal  property, 
the  execution  issued  upon  the  oldest  judgment  is  entitled  to  the  first 
satisfaction. 

8lAT.  29  Gab.  IL,  Sec.  3,  is  not  iu  force  in  Tennessee,  and  executions  issued 
in  that  state  relate  to  their  teste,  the  same  as  in  England  before  tho 
passage  of  that  statute. 

Award  ov  an  Execution  is  a  judicial  and  not  a  ministerial  act 

The  facts  are  stated  in  the  opinion. 
F.  B,  Fogg,  for  the  plaintiff. 
Anderson  and  Oibbs,  contra. 

By  Court,  Catbok,  J.  The  supreme  court  at  Nashville  com- 
menced  its  term  the  first  Monday  of  January,  1829;  the  Lin- 
coln county  court,  the  third  Monday  in  January,  1829.  On 
the  twelfth  of  January,  Johnson  recovered  judgment  against 
Garner  in  the  supreme  court,  on  a  record  coming  up  from  Lin- 
coln; on  the  twenty-first  and  twenty-fourth  of  January,  two 
judgments  were  recovered  iu  the  Lincoln  county  court  by 
others  against  Ghimer.  On  the  county  court's  judgments,  exe- 
cations  were  issued,  and  came  to  the  sheriff's  hands  the  sixth 
of  February,  1829;  on  the  ninth  of  February,  an  execution 
issued,  and  was  put  into  the  sheriff's  hands,  upon  the  judgment 
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rendered  in  the  supreme  court.  All  three  of  the  exeeuiions 
were  levied  upon  the  personal  property  of  Garner,  which  was 
advertised  and  sold  by  virtue  thereof,  producing  a  sum  insuffi- 
cient to  discharge  the  three  executions;  and  the  sheriff  now 
asks  the  directions  of  the  court,  which  shall  be  first  satisfied. 

We  are   of  opinion,   and    so   direct,   that    the  Jkri  fixcias 
grounded  upon  the  oldest  judgment,  where  writs  issued  from 
different  courts,   bearing  tests  from  the  terms   at  which  the 
judgments  were  rendered,  are  entitled  to  the  first  satisfaction; 
in  a  case  like  the  present,  when  the  writs  are  levied  upon  the 
personal  property  of  the  common  defendant,  at  the  same  time. 
The  Stat.  29  Oar.  H.,  sec.  3,  is  not  in  force  in  Tennessee,  and 
executions  do  relate  to  their  teste  as  in  England  before  the 
passage  of  the  29  Car.  II.,  save  some  slight  alterations  by 
statute.    The  doctrine  of  relation  is  settled  to  exist  in  England, 
Korth  Carolina,  and  Tennessee:  10  Yin.  Abr.,  Execution  (A,  a), 
566;  Bac.  Abr.,  Execution  (9)  733;  1  Leon.  364;  Cro.  Eliz.  Hi; 
4  East,  633;  16  Id.  278;  1  Hayw.  243;  2  Id.  59,  236;  2  Hawks, 
309  [Green  v.  Johnson,  11  Am.  Dec.  763];  3  Hawks,  293.     In 
Tennessee:  Peck,  72. 

Whether  the  execution  relates  to  the  first  day  of  the  term  at 
which  the  judgment  was  rendered,  it  is  not  material  to  inquire 
in  this  instance,  as  the  supreme  court  judgment  was  rendered 
and  execution  awarded  before  the  term  of  the  Lincoln  county 
«3ourt  commenced.  The  strength  of  the  British  authorities  is, 
that  the  fieri  facias  could  not  relate  behind  the  true  date  of  the 
judgment  thereby  to  overreach  an  alienation  of  the  debtor  of 
his  personal  property  before  the  judgment  rendered.  They 
«ay  the  writ  shall  bind  from  the  time  it  was  awarded:  10  Yin. 
666;  2  Bac.  Abr.  733;  Cro.  Eliz.  174;  2  Show.  480. 

What  is  an  award  of  execution  ?  To  award  is  to  ajudge,  to 
giva  anything  by  judicial  sentence.  As  a  verb  the  term  has  no 
other  definition.  Our  judgments,  in  terms,  award  executioA, 
end  are  complete  day  after  day  as  the  orders  are  signed.  To 
this  date,  at  least,  the  execution  tested  as  of  the  term  at  which 
'the  judgment  was  rendered,  relates,  by  the  English  and  Ameri- 
ean  authorities,  the  Stat.  29  Car.  II.,  aside.  An  execution 
tested  of  a  term  subsequent  to  the  first  at  which  the  judgment 
Was  rendered  of  course  would  relate  to  the  first  day  of  such 
subsequent  term,  because  that  was  the  return  day  of  the  first 
writ — and  herein  has  arisen,  most  probably,  the  confusion  in  the 
Authorities,  whether  the  writ  related  to  the  true  date  of  the 
judgment,  or  the  first  day  of  the  term — the  state  of  facts  and 
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date  of  the  judgment  not  sufficiently  appearing  by  the  reports 
of  the  cases.  The  true  time  of  the  relation,  however,  we  do 
not  pretend  to  determine;  where  a  case  shall  arise  between  two 
conflicting  creditors  upon  executions  rendered  by  the  same 
court,  at  the  same  term,  on  different  days,  and  shall  have  been 
levied  and  sale  made,  as  on  the  two  executions  above  issuing 
from  the  Lincoln  county  court,  it  will  be  time  to  decide  tbia 
delicate  and  vexatious  question. 

It  is  objected  that  the  execution  of  Johnson,  issued  iu  term 
time  by  order  of  the  court,  was  illegal,  and  therefore  it  should  be 
postponed.  It  is  true  the* clerk  is  not  authorized  to  isavte  exe- 
cutions until  after  the  rise  of  the  court,  because  every  judgment  is 
subject  to  its  control  during  the  whole  term;  yet  it  is  just  as 
true  that  the  judgment  is  complete  when  entered  and  signed, 
and  may  be  executed  the  same  day  by  order  of  the  court: 
Hutchinson  v.  Johnson,  1  T.  R.  729.  If  improperly  issued,  the 
writ  may  be  superseded  by  petition  and  motion.  Matters  cf 
practice  are  regulated  by  the  courts,  particularly  in  rendering 
effectual  their  judgments  and  decrees  by  propriety  and  conven- 
ience. This  court,  by  rule,  has  made  the  first  day  of  July  & 
return  day  for  executions  issuing  from  the  January  term;  last- 
year  the  court  adjourned  over,  sat  until  some  time  in  Juna 
upon  its  own  adjournment;  previous  to  which,  the  executions,, 
by  order  of  the  court,  had  issued  on  the  judgments  rendered  at 
the  first  setting.  Not  to  have  done  so  would  have  defeated  the 
executions  generally,  because  issued  too  late  to  have  been  exe- 
cuted. 

The  sheriff  will  apply  the  money  produced  by  the  sale  of 
Garner's  property  towards  the  satisfaction  of  Johnson's  execu- 
tion. 


It  has  been  frequently  held  in  Tennessee,  that,  in  a  contest  between  exe* 
cations  from  different  conrts,  the  one  having  the  oldest  teste  is  entitled  to  pri« 
ority:  Daley  v.  Perry,  9  Yerg.  443,  and  Peck  v.  Rohinnon,  3  Head,  437,  both 
citing  Johimon  v.  Ball.  And  this  mle  as  to  priority  applies,  although  the 
azecntion  bearing  the  eldest  teste  is  issaed  on  a  judgment  recovered  in  another 
county  than  that  in  which  the  defendant  resides:  Cofee  v.  Wray,  8  Yerg. 
466,  citing  principal  case.  So  in  Porter  v.  Earthman,  4  Id.  358,  it  was  held, 
relying  on  the  principal  case,  that  judgments  in  favor  of  several  creditors 
Against  the  samo  defendant,  rendered  upon  different  days  of  the  same  term 
of  the  court,  relate  to  the  first  day  of  the  term  as  between  such  creditors, 
and  any  money  realized  upon  executions  issued  from  that  term  must  be 
divided  pro  rata  on  the  amounts  due  upon  such  executions.  In  Black  v. 
Planter* 8  Bank,  4  Humph.  368,  tkJieH/aciaa  issued  after  the  judgment  debtor's 
death,  upon  a  judgment  rendered  previous  thereto,  was  held  to  relate  to  tha 
iette,  and  bind  the  goods  from  that  time,  notwithstanding  the  debtor's  death. 
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AwABD  of  an  execution  is  a  judicial  and  not  a  ministerial  act:  Battle  v^ 
Bering^  7  Yerg.  531;  DdUy  v.  Perry^  9  Id.  444;  Schaller  v.  Wiekenkmst^  7 
Coldw.  379;  all  citing  principal  case. 

Lien  of  Execution  commenced  at  common  law  at  teste  of  writ:  Orten,  w. 
JohnsoHf  11  Am.  Dec.  763;  JonesY,  Jones,  18  Id.  327.  Conmaences  at  deli w- 
ery  of  writ  to  officer,  and  takes  precedence  of  subsequent  transfen:  Beals  w. 
Ouemsey,  5  Id.  348;  HaggeHy  v.  WiJJber^  8  Id.  321;  Cresson  v.  Stout,  Id.  373; 
Jones  V.  JoneSf  18  Id.  327»  note  343.  In  North  Carolina  an  execution  is  bind- 
ing firom  its  teste:  Oreen  ▼.  Johnson,  11  Id.  763;  see  Palmer  ▼.  Clarke,  21  I<L, 
840. 


MoNairt  v.  Bell. 

[1  TSROBB,  003.] 

Tdtdkb — ^Plea  of. — To  a  declaration  upon  a  note  payable  in  good  CDzreDt 
bank  notes,  such  as  will  be  received  in  deposit  in  two  banks  named,  and 
such  as  will  pass  at  par  at  the  time  of  payment,  a  plea  of  tender  of  sach 
bank  notes  as  would  be  received  in  the  two  banks  named,  which  Isils  to 
aver  that  the  notes  were  of  par  value,  ia  bad  on  demurrer. 

Stipulation,  in  a  Note  on  Time,  that  if  the  amount  thereof  in  not  paid 
at  maturity,  it  shall  bear  interest  from  date,  is  not  usurious,  nor  against 
sound  policy. 

KoTB  Payable  at  a  Particular  Place  need  not  be  presented  for  payment 
at  that  place  in  order  to  hold  the  maker  liable. 

EBADnrBSS  of  the  Maker  of  a  note  to  pay  at  the  time  and  place  provided 
therein,  and  a  continuance  to  be  ready,  is  a  matter  of  plea  in  a  suit  oa 
the  note,  and  if  the  money  is  brought  into  court,  it  will  bar  the  recovery 
of  interest  and  costs. 

GoYENAivT  brought  by  Bell,  as  assignee,  etc.,  against  McNuiy 
upon  an  obligation  executed  by  McNairy  and  others,  in  which 
they  *  *  promised  four  years  thereafter  to  pay  John  G.  Meauz  or 
order,  at  Nashville,  five  thousand  one  hundred  and  fifty  dol- 
lars, in  good  current  bank  notes,  such  as  will  be  received  in 
deposit  in  the  Nashville  Bank  or  the  Bank  of  Kentucky,  and 
such  as  will  pass  at  par  at  the  time  of  payment;  if  not  paid 
when  due,  the  same  to  draw  interest  from  the  date."  Defendant 
pleaded  that  on  the  day  the  note  fell  due,  he  paid  part  of  it  in 
money,  and  the  balance,  specifying  it,  he  tendered  in  bank 
notes,  such  as  would  be  received  in  deposit  in  either  of  said 
banks.  Nothing  was  said  about  the  bank  notes  being  of  par 
value.  Plaintiff's  declaration  did  not  aver  demand  of  payment  at 
Nashville.  Demurrer  was  interposed  to  said  plea,  and  joinder. 
The  demurrer  was  sustained,  and  judgment  given  for  plaintiff. 

T.  Washington,  for  the  plaintiff  in  error. 

F.  B,  Fogg,  for  the  defendant. 
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By  Court,  Catbon,  J.  We  are  of  opinion  that  the  plea  of 
tender  is  bad,  because  it  does  not  aver  that  the  bank  notes 
tendered  were  of  par  Talue;  this  is  the  undoubted  meaning  of 
the  covenant. 

2.  The  contract  that  the  note  if  not  paid  when  due  should 
bear  interest  from  tbe  date,  was  lawful,  neither  tainted  with 
usury,  nor  in  violation  of  sound  policy:  15  Mass.  177;  1  Bibb, 
242. 

3.  There  was  no  necessity  for  presentment  at  the  time  the 
note  fell  due,  although  it  was  made  at  Nashville:  8  Mass.  480; 
10  Wheat.  175;  17  Johns.  248.  So  this  court  has  several  times 
decided.  If  the  defendant  was  in  fact  ready  to  pay  at  the  day 
and  place,  and  continued  ready,  this  was  matter  for  a  plea  with 
the  money  brought  into  court,  when  the  plaintiff  would  be  ad- 
judged to  receive  the  money,  pay  the  costs,  and  would  not 
have  been  entitled  to  interest  by  way  of  damages;  to  this  the 
tender  is  a  bar,  not  to  the  debt:  1  Ld.  Baym.  254;  17  Johns.  253. 

The  judgment  must  be  affirmed. 
Judgment  affirmed. 

Note  Payablb  at  a  pABTiom«AB  Plaob  need  not,  in  Tenneaeee,  be  presented 
lor  payment  at  that  place,  to  hold  the  maker:  Mulkerrin  v.  Hannum,  2  Terg. 
81;  Blair  v.  Bank  qf  Tennessee,  11  Hmnph.  88,  citing  principal  case. 

TxNDEB. — ^In  Brown  v.  OUmore,  22  Am.  Dec.  223,  and  the  note  thereto^ 
224^  this  subject  is  considered,  and  the  authorities  in  this  series  cited. 

KoTB  Patablb  AT  A  Pabticulab  Place,  payment  of,  need  not  be  de- 
fnanded  at  such  place:  Eastman  ▼.  Fijleld,  14  Am.  Dec.  371;  Weed  y.  Van 
Houten,  17  Id.  4/6S;  bat  see  SuUivan  ▼.  Mitchell,  6  Id.  546;  and  Mellon  r. 
Orof^^an,  16  Id.  163;  where  an  opposite  conclusion  was  reached. 


Bennet  v.  Hoi/t. 

[2  Tbbobb,  6.] 

VBNXxn  or  Laitd  Sold  Subjsct  to  a  condition  of  repurchase,  is  entitled 
to  the  rents  and  profits  accruing  between  the  sale  and  repurchase. 

Ihtjhtiow  ot  thb  Parties  GtOVERNS,  in  determining  whether  a  transaction 
constitutes  a  mortgage,  or  a  sale  with  a  right  to  repurchase,  and  such 
intent  is  to  be  ascertained  from  the  circumstances  of  each  case. 

Coia>iTiONAL  Sale — Indications  of. — ^Where  the  price  agreed  upon  and 
paid  is  about  the  value  of  the  land  conveyed,  and  the  vendor  is  not 
bound  to  repay  the  money  received,  and  possession  is  delivered  to  the 
vendee,  the  transaction  is  a  sale  and  not  a  mortgage,  and  if  liable  to  be 
defeated  by  the  payment  of  a  certain  sum  on  a  certain  day,  it  is  a  condi* 
tionalsala 

AssuicpfiaT  for  the  use  and  occupation  of  certain  lands.    Yer- 
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diet  and  judgment  for  plaintiff.     On  the  trial  it  appeared  that 
Bennet,  by  a  deed,  conveyed  the  land  in  question  to  Holt,  iq 
fee  simple,  for  which  Holt  paid  him  five  hundred  dollars  in 
money,  and  a  like  amount  in  notes.     At  the  same  time  Holt 
executed  a  covenant  in  which  he  agreed  to  reconyey  the  land, 
upon  receiving  from  Bennet  five  hundred  dollars,  his  notes,  and 
five  dollars  per  acre  for  each  acre  of  the  land  cleared  by  him* 
On  August  24,  1816,  Bennet  had  complied  with  the  conditions 
of  the  covenant,  the  deed  and  covenant  were  canceled,  and  pos- 
session delivered  up  to  him  by  Holt,  after  which  time  the  latter 
carried  off  the  crop  growing  on  the  land.     Holt  offered  to  prove 
that  at  the  time  he  signed  the  covenant,  ib  was  understood 
and  agreed  that  he  should  be  at  liberty  to  carry  off  the  crop, 
but  the  court  rejected  such  evidence.     He  also  offered  to  prove, 
by  admissions  made  by  Bennet  after  the  execution  of  the  deed, 
that  he  was  to  have  the  crop.     This  evidence  was  also  rejected. 
The  court  charged  the  jury  that  the  transaction  in  this  case  was 
a  mortgage  and  not  a  purchase  by  Holt,  with  liberty  to  Bennet 
to  repurchase,  and  that  the  mortgagor  had  a  right  to  the  rents 
and  profits,  and  was  entitled  to  possession  until  forfeiture;  and 
that  after  the  cancellation  of  the  deeds,  and  repayment  of  the 
money  and  notes  by  Bennet,  he  had  a  right  to  recover  the  rents 
which  accrued  before  the  redemption  of  the  mortgage. 

By  Court,  Hatwood,  J.  This  cause  has  been  very  ably  and 
elaborately  argued,  and  the  decision  would  have  been  far  more 
difficult  but  for  the  pains  taken  at  the  bar  in  the  production  of 
authorities,  the  examination  of  their  principles,  and  the  meth- 
odized and  lucid  presentation  of  every  part  of  the  subject  which 
required  consideration.  If  every  case  were  investigated  with 
the  same  accuracy,  embarrassment  would  be  greatly  dimin- 
ished, and  the  chance  for  the  intervention  of  mistake  would  be 
much  circumscribed. 

The  action  is  founded  on  the  assumption  that  the  conveyance 
made  by  Bennet  to  Holt  was  a  mortgage,  and  that  the  profits 
of  the  land  conveyed  belonged  to  the  mortgagor  and  must  be 
accounted  for  to  him.  This  consequence  will  not  follow  if  that 
conveyance  be  a  conditional  sale,  to  bo  defeated  by  payment  of 
five  hundred  dollars  and  interest  at  a  certain  prefixed  day.  The 
legal  consequence  of  its  being  the  one  or  the  other  of  these  in- 
struments is  not  disputed;  but  the  difficulty  is  to  determine 
into  which  class  this  conveyance  falls.  If  the  intent  was  to 
lend  money  and  to  secure  the  payment  thereof,  then  it  is  a 
mortgage;  and  whether  it  was  so  or  not  is  generally  disooyer* 
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able  from  certain  symptoms.  Is  there  a  striking  disparity  in 
▼alue  between  the  property  conveyed  and  the  money  advanced  ? 
It  is  then  probably  intended  as  a  security.  Is  there  no  price 
fixed?  It  is  then  probably  not  a  sale,  but  a  security  only;  for 
had  a  sale  been  contemplated,  the  price  would  have  been 
agreed  on.  Is  there  a  covenant  for  repaying  the  money  ?  If 
BO,  it  is  most  probably  a  mortgage;  for  repayment  is  incom- 
patible with  a  sale,  and  an  absolute  receipt  of  money  for  it. 
Does  possession  remain  with  the  maker  of  the  conveyance? 
This  circumstance  repels  the  idea  of  a  sale;  for  the  vendee,  iu 
case  of  a  sale,  would  take  possession.  But  if  the  price  be  set- 
tled, and  there  be  not  any  great  disparity  between  the  money 
advanced  and  the  thing  conveyed,  if  the  receiver  of  the  money 
be  not  bound  to  repay  it,  and  there  is  no  covenant  to  that 
effect,  and  if  possession  is  delivered  to  the  vendee,  then  it  is  a 
sale,  and,  being  liable  to  be  defeated  by  paying  a  certain  sum 
on  a  certain  day,  it  is  a  conditional  sale.  In  the  latter  case  the 
property  passes  to  the  vendee,  and  remains  iu  him  until  de- 
feated by  the  payment;  and  until  such  payment  made,  he  en- 
joys all  the  advantages  of  an  owner,  and  is  entitled  to  the 
usufruct.  If  he  were  a  mortgagee,  he  would  not  be  owner;  he 
would  only  have  a  pledge  or  security  for  a  debt — he  would  not 
be  entitled  to  the  profits  proceeding  from  the  use  of  the  thing 
pledged;  he  could  only  make  it  subserve  the  purpose  of  raising 
his  principal  and  interest;  no  part  of  the  surplus  would  belong 
to  him,  but  to  the  mortgagor. 

Let  us  try,  by  the  aid  of  these  signs,  to  distinguish  the  spe- 
cies of  conveyance  to  which  the  one  before  us  is  to  be  referred. 
Here  is  no  obligation  in  Bennet  to  repay  the  money  on  the  day 
appointed.  He  can  not  be  sued  for  it,  but  is  to  advance  it  at 
his  own  will  and  pleasure.  The  price  is  fixed — five  hundred 
dollars  paid  down  and  five  hundred  dollars  in  notes.  He  may 
compel  the  payment  of  these  notes  (if  not  delivered),  if  he 
chooses  not  to  defeat  the  sale;  they  form  a  part  of  the  purchase 
money  never  to  be  returned,  unless  he  desires  a  reconveyance 
at  or  before  the  stipulated  time  mentioned  in  the  covenant. 
Can  this  be  a  loan  of  money  to  Bennet  ?  Has  this  the  feature 
of  a  mortgage?  Immediately  upon  the  execution  of  the  deed 
the  vendee  takes  possession  without  any  objection  on  the  j^art 
of  Bennet.  He  is  to  clear  and  improve  the  land,  as  owners  do 
in- general,  for  which  he  is  never  to  be  paid  by  Bennet,  but  iu 
the  event  of  his  defeating  the  sale  at  the  day  specified,  and 
then  he  is  to  be  indemnified,   and  not  otherwise.     Why  in- 
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demnify  him  only  in  the  event  specified  ?  Because  in  all  olb- 
ers  the  work  is  done  for  himself,  upon  his  own  estate,  and  not 
for  the  benefit  of  Bennet.  This,  then,  is  a  conditional  sale,  de- 
feasible by  the  performance  of  a  certain  condition  on  a  certain 
day,  which,  if  not  then  performed,  expires,  and  leaves  the  sale 
unconditional  and  absolute.  The  profits  belong  to  the  vendee 
as  owner  in  the  mean  time,  and  never  can  be  reclaimed  by  the 
vendor.  This  goes  to  the  subversion  of  the  plaintiff's  right,  and 
renders  it  unnecessary  to  inquire  whether  the  remedy  he  has 
pursued  be  a  proper  one  or  not.  But  it  is  said  that  on  the  day 
stipulated,  Bennet  haviog  paid  the  money,  the  vendee  recon- 
veyed,  and  this,  it  is  said,  carried  the  crop  then  growing  as  well 
as  the  land.  If  this  be  so  (which  it  is  unnecessary  now  to  de- 
cide), and  the  defendant  took  the  crop,  trespass  is  the  proper 
remedy.  The  present  action  is,  however,  founded  upon  the 
supposition  that  the  crop  belonged  to  the  defendant.  He  is 
charged  only  for  the  use  of  the  land  which  produced  the  crop; 
the  removal  of  the  crop  by  the  defendant  is  not  complained  of. 
The  judgment  must  be  reversed. 
Judgment  reversed. 

Vendee  of  land  sold  sabject  to  a  condition  of  repurchase  is  entitled  to  tilt 
rents  and  profits  aocming  between  the  sale  and  repurchase:  Myrkk  v.  Boffd^ 
3  Hayw.  179. 

In  the  note  to  Cfiase*8  case,  17  Am.  Dec.  300,  the  question  as  to  when  a 
deed  absolute  in  form,  with  an  agreement  to  reconvey,  constitutea  a  mort- 
gage, and  when  a  conditional  sale,  is  discussed  and  considered  at  length.  In 
Thompson  v.  PcUUm,  15  Id.  47,  the  admissibility  of  parol  evidence  to  show 
that  an  absolute  deed  or  bill  of  sale  is  intended  as  a  mortgage  is  ooiwriderad, 
and  the  authorities  in  this  series  and  elsewhere  cited. 
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12  TXBOKB,  24.] 

Plea  of  Acquxttal  or  Conviction  upon  a  good  indictment,  although  ii> 
judgment  was  ever  rendered  thereon,  is  a  good  plea  in  bar  to  a  second 
indictment  for  the  same  offense. 

CSoNVicnoN  OF  A  Pebson  for  I^Ianslaughter,  who  was  indicted  for  murder, 
will  bo  a  good  plea  in  bar  to  a  subsequent  indictment  for  the  same  offense, 
notwithstanding  the  judgment  on  sach  conviction  was  erroneously  ar- 
rested on  the  defendant's  motion. 

Verdict  having  been  Found  against  the  Defendant  in  a  criminal  case,  and 
the  judgment  thereon  having  been  erroneously  arrested  on  the  defdbd- 
ant*s  motion,  the  judgment  of  arrest  may  be  reversed  on  enor,  and  a 
judgment  of  conviction  rendered. 

The  facts  are  stated  in  the  opinion. 
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Hatwood,  J.     The  question  to  be  determined  in  this  case  is, 
whether  a  plea  of  acquittal  or  conviction,  without  judgment  be- 
ing rendered  thereon,  in  a  criminal  case  affecting  life  or  limb, 
is  a  good  plea  in  bar  of  a  second  prosecution  for  the  same  of- 
fense.     The  bill  of  rights  in  this  state  (section  10)  declares 
that  no  person  shall  for  the  same  offense  be  twice  put  in  jeop- 
ardy of  life  or  limb.     The  prisoner  ought  not  to  be  again  tried, 
though  judgment  be  not  pronounced,  if  there  be  a  verdict  of 
not  guilty  upon  a  sufficient  indictment;  otherwise  he  might 
again  be  indicted  and  tried,  though  he  had  the  verdict  of  not 
guilty  in  his  hand,  merely  because  the  court  might  not  think 
proper  to  pronounce  judgment  upon  it;  and  notwithstanding 
this  clause  in  our  bill  of  rights,  in  factious  times,  a  man,  for 
want  of  a  judgment  which  the  court  would  not  j)rononnce, 
might  be  tried  again  and  again,  until  a  jury  were  found  who 
would  convict  him.     If  the  courts  in  England  are  intrusted 
with  Buch  power,  and  by  not  giving  judgment  can  deprive  the 
subject  of  the  benefit  of  a  verdict  of  not  guilty,  because  that 
alone  without  judgment  is  not  a  sufficient  plea,  there  is  no 
court  in  this  country  intrusted  with  the  same  power,  it  being 
directly  in    opposition    to  our    constitution;    and   therefore, 
whether  a  court  delayed  to  render  judgment  or  not,  it  is  the 
same  thing  to  the  prisoner.     The  verdict  of  itself  is  an  eternal 
protection  against  all  other  indictments  for  the  same  offense. 
Can  any  court  set  aside  such  a  verdict  ?    The  clause  in  our  con- 
stitution before  referred  to  is  a  negative  of  such  power.     It  has 
not  been — ^it  never  will  be  done  so  long  as  this  part  of  our  con- 
stitution remains  in  force.    If  the  verdict  can  not  be  taken  from 
the  prisoner  directly,  neither  can  it  indirectly  bj  the  failure  of 
the  court  to  give  judgment  upon  it.     We  must  follow  the  con- 
stitution and  its  spirit;  not  the  forms  of  English  precedents. 
This  is  the  more  necessary  in  this  country,  because  it  has  not 
been  the  general  practice  of  the  clerks  to  enter  up  the  formal 
judgment  of  ecU  inde  sine  die  upon  verdicts  of  acquittal.     What 
is  to  be  done  then?    Shall  the  prisoner  plead  the  judgment, 
and  will  the  court  understand  that  the  entry  actually  made  was 
the  same  as  a  judgment  of  eat  inde  sine  die;  or  will  the  court  say 
that  the  entry  actually  made  is  not  the  same  as  eat  inde  sine  die, 
etc.,  and  suffer  the  prisoner  to  be  tried  again  upon  the  same 
charge  ?     Surely,  not  the  latter  1    We  shall  be  obliged  to  adopt 
the  former  cause  if  a  judgment  must  be  pleaded.     In  any  point 
of  view,  then,  the  plea  of  a  verdict  of  not  guilty  alone  is  suffi- 
cient in  this  state,  since  the  formation  of  the  constitution,  to 
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bar  a  second  indictment  for  the  same  offense.^  The  plea  in  this 
case  is  admitted  bj  the  demorrer;  it  states  a  good  and  sufficient 
indictment  upon  the  fonner  trial,  and  acquittal  by  verdict  upon 
it  of  the  murder  therein  charged. 

But  are  the  English  precedents  as  they  are  contended  to  be? 
Do  they  require  the  judgment  to  be  rendered  up  before  the  ac- 
quittal can  be  pleaded  in  bar? 

With  respect  to  an  acquittal  upon  an  insufficient  indictment, 
what  Hale  says,  2  Hale  P.  0.  248,  professes  to  be  founded  on 
4  Bep.  45,  and  is  not  supported  by  it.  The  concluding  words 
of  the  report,  which  must  be  those  referred  to,  do  not  relate  to 
a  former  acquittal  at  all;  and  where  he  says.  Id.  243,  there 
must  not  only  be  an  acquittal,  but  a  judgment  thereon  of  eal 
inde  sine  die  to  make  a  good  bar,  he  does  not  refer  to  any 
precedent.  • 

Blackstone,  in  treating  on  this  subject,  4  Bl.  Com.  329,  for- 
bears to  cite  Hale,  but  refers  to  Hawkins,  which  is  a  strong  in- 
timation that  he  had  some  objection  to  what  Hale  had  stated, 
and  then  he  proceeds  to  lay  down  the  doctrine  in  broad  terms, 
that  when  a  man  is  ODce  found  not  guilty,  he  may  plead  such 
acquittal  in  bar  of  a  second  indictment.  This  is  the  most  ra- 
tional doctrine,  for  otherwise  the  court,  by  taking  an  adversary 
upon  a  verdict  of  acquittal,  might  wholly  deprive  the  prisoner 
of  the  benefit  of  his  verdict.  Hale  admits  that  the  verdict  is  a 
warrant  for  entering  the  judgment,  but  the  result  of  his  doc- 
trine is  that  if  the  entry  of  the  formal  judgment  be  neglected, 
or  refused  to  be  entered  up,  the  prisoner  may  lose  his  life  bj 
the  omission.  Without  doubt  the  court  would  not  suffer  such 
a  consequence,  but  would  order  the  judgment  to  be  entered 
mine  pro  tune,  as  a  matter  of  course,  and  would  not  for  a  mere 
formal  omission  affect  life. 

When  a  man  indicted  for  murder  is  found  not  guilty  of 
murder,  but  guilty  of  manslaughter,  he  never  can  again  be  in- 
dicted for  murder  for  the  same  offense,  if  the  first  indictment 
were  a  good  one.  The  former  acquittal  will  be  a  bar,  no  mat- 
ter what  became  of  the  conviction  of  manslaughter.  For  if  he 
could  be  tried  upon  a  second  indictment  of  murder,  he  might 
upon  such  Eecond  trial  be  found  guilty  of  murder.  And  shall 
he  be  forced  to  incur  that  risk,  in  order  to  see  whether  he  be 
guilty  of  manslaughter  or  not.  If  he  could  be  indicted  at  all, 
it  can  only  be  by  an  indictment  of  manslaughter,  and  not  by 
an  indictment  of  murder:  2  Hale  P.  C.  246.     The  acquittal,  if 
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not  a  bar  to  an  indictment  of  manslaughter,  would  certainly  be 
8o  to  an  indictment  for  murder.  And  if  not  a  bar  to  an  in- 
dictment of  manslanghter,  the  prisoner  would  be  driyen  to  relj 
on  his  former  conviction  of  manslaughter.  All  that  is  now  said 
is  said  in  reference  to  an  acquittal  upon  a  good  indictment,  tak- 
ing it  for  granted  that  an  acquittal  upon  a  bad  one  would  not 
be  a  bar. 

It  may  not  be  amiss  here  to  say  something  with  respect  to  the 
conviction  of  manslaughter.  What  Hale  says  on  this  point: 
2  Hale  P.  C.  248,  is  not  warranted  by  the  concluding  part  of 
Yaux's  case,  for  that  only  says,  *'  a  man  who  is  convicted  either 
by  verdict  or  confession,  upon  an  insufficient  indictment,  and 
no  judgment  thereon  given,  may  be  again  indicted,"  etc.  In 
Hale  it  is  stated  that  a  former  conviction  is  no  plea  unless 
judgment  be  given  upon  it,  not  confining  this  position  to  in- 
sufficient indictments,  as  he  seems  to  do  at  page  251.  In  the 
case  of  an  insufficient  indictment,  it  is  true,  if  there  be  only  a 
conviction,  that  it  will  not  be  a  bar  to  a  second  indictment, 
which  is  a  sufficient  one,  though  if  judgment  were  given  it 
would  'be  a  bar  if  clergy  were  allowed;  therefore,  to  be  a  bar 
the  plea  must  state  such  judgment.  In  4  Bep.  45,  the 
court  only  had  in  view  the  case  of  an  insufficient  indictment 
and  conviction  upon  it  without  judgment.  It  does  not  in  the 
least  contradict  4  Bl.  Com.  330,  which  treats  of  a  conviction 
upon  a  good  indictment,  and  held  it  to  be  a  bar,  whether  judg- 
ment be  given  upon  it  or  not.  The  conviction  pleaded  in  the 
present  case,  is  one  upon  a  good  indictment,  and  is  not  to  be 
upturned  by  authorities  which  relate  to  a  conviction  upon  a 
bad  one. 

But  it  is  said  a  person  may  be  indicted  for  murder,  and  be 
found  not  guilty  of  the  murder,  but  guilty  of  manslaughter; 
and  might  be  erroneously  discharged  by  the  court,  by  arresting 
the  judgment  upon  the  ground  of  insufficiency  in  the  indict- 
ment, in  which  case  the  grounds  or  reasons  of  the  discharge 
would  not  appear  on  the  statement  of  a  conviction  only.  The 
plea  must  state  or  set  out  the  first  indictment,  from  which  the 
court  can  tell  whether  it  is  a  good  one  or  not;  and  the  judg- 
ment of  the  circuit  court  in  arresting  the  judgment  upon  the 
conviction,  it  is  conceived,  would  remain  in  force  until  reversed: 
2  Hale  P.  C.  247.  But  still  both  indictments  being  sufficient, 
he  was  in  jeopardy  upon  the  first.  For  if  the  court,  upon  the 
plea  of  a  former  conviction,  look  into  the  indictment  pleaded, 
and  see  that  it  is  bad,  and  consequently  the  plea  also,  they  may 
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at  the  same  time  equally  see  tbat  Ibe  indictment  is  good,  if  it 
really  be  bo,  and  ought  to  be  declared  so,  though  the  court 
which  gave  the  judgment  upon  the  conYiction  thought  other- 
wise. And  if  good,  it  follows  that  he  can  not  be  tried  upon 
the  second;  for  the  first  judgment  of  arrest  may  be  reyersed 
upon  error,  and  judgment  be  pronounced  upon  the  conviction, 
in  which  case  he  would  be  liable  to  be  punished  twice  for  the 
same  offense. 

Again,  suppose  the  prisoner  brought  to  trial  upon  the  second 
indictment  and  convicted;  if  the  court  are  bound  to  say  the 
first  indictment  was  bad,  because  the  former  court  had  said 
so;  would  not  the  second  indictment,  conceived  in  the  same 
words,  be  bad  also  ?  And  being  bad,  would  not  the  court  be 
bound  to  give  the  same  judgment  precisely  that  the  former 
court  gave?  In  which  ev«nt,  all  the  proceedings  upon  the 
second  indictment  must  necessarily  be  void,  and  the  court  ought 
not  to  proceed  upon  it.  Then  it  follows,  that  whether  the  judg- 
ment be  arrested  or  not  upon  the  first  verdict  of  conviction,  if 
the  indictment  was  good,  the  consequence  is  the  same  in  law, 
and  of  course,  pleading  the  judgment  is  immaterial,  and  is 
necessary  in  no  case  of  a  conviction  upon  a  good  indictment. 
Suppose  the  first  judgment  of  discharge  be  afterwards  reversed 
for  error,  must  not  the  reversing  court  proceed  to  give  such 
judgment  as  the  court  below  ought  to  have  given,  and  call  the 
defendant  to  judgment  again  ?  And  if  called,  can  he  plead  the 
proceedings  in  the  latter  indictment,  in  bar  of  any  other  pro- 
ceeding on  the  first?  These  considerations,  but  imperfectly 
dwelt  upon,  will  make  it  apparent  that  judgment  arrested  upon 
a  good  indictment  will  not  make  the  prisoner  liable  to  a  second 
indictment,  any  more  than  he  would  be  after  conviction  only; 
and  therefore  that  it  can  not  be  material  to  state  it  in  a  plea 
in  bar,  since  the  statement  or  the  omission  will  lead  to  the 
same  termination  precisely.  In  civil  cases,  the  general  rule,  aa 
stated  at  the  bar,  is  certainly  correct,  that  there  must  be  judg- 
ment on  the  verdict,  to  authorize  it  to  be  pleaded  in  bar:  Bul« 
ler's  N.  P.  234;  3  East,  351;  Willes,  368.  Bat  the  reason 
of  the  rule  wholly  fails,  when  applied  to  criminal  causes. 

Emmebson,  J.,  concurred. 

Whtte,  J.,  gave  no  opinion. 


In  Slaughter  v.  StaUf  6  Humph.  414,  the  dedflion  in  the  principel  caee^  that 
»  verdict  of  aoqnittal  upon  a  gbod  indictment  is  a  bar  to  any  anbaeqaenl 
trials  although  no  judgment  was  ever  entered  upon  such  verdict,  is  approved. 
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In  State  v.  Cameron,  3  Heisk.  78,  an  acquittal  on  an  indictment  for  embez- 
dement  of  the  roTenne,  by  "falsely  pretending  that  said  revenue  was  taken 
from  him  (the  defendant)  by  robbery,"  was  held  a  bar  to  a  subsequent  in- 
dictment for  failing  to  pay  over  the  same  moneys,  citing  principal  case. 
In  Jlikela  v.  State,  Id.  321,  a  plea  of  former  conviction  before  a  justice  of 
the  peace,*  under  the  small  offense  law,  was  held  not  a  good  bar  to  an  indict- 
ment for  a  felonious  assault,  also  citing  principal  case. 

Jeopardt. — For  an  extended  discussion  of  when  a  person  has  once  been  in 
jeopardy,  see  State  v.  MeKee,  21  Am.  Dec  505,  note,  and  cases  there  cited. 
8ee  Orau/taw  v.  State,  17  Id.  791,  for  a  discussion  of  the  question  as  to  when 
tlie  oonviction  for  one  felony  bars  the  prosecution  of  others. 


Amis  v.  Kyle. 

[aTiaoxB,8i.] 

▲r  CoMMOK  Law  Aois  Pxrfobmsd  on  Suia>A7  were  valid,  nnlen  expreasly 
prohifatted,  and  consequently  contracts  made,  work  and  labor  done,  and 
even  business  of  one's  ordinary  calling,  were  not  considered  by  it  illegal, 
because  performed  on  that  day. 

ficaruTX  OF  1741,  c.  14,  sec.  2,  of  this  Stats,  prohibits  work  and  labor  of 
one's  ordinary  calling  from  being  performed  on  Sunday,  but  does  not  ex- 
tend to  all  kinds  of  labor  indiscriminately. 

Tekder  of  Chattels  on  Sundat,  in  performance  of  a  oontract,  is  legal 
both  at  the  oommon  law  and  under  such  statute;  and  therefore  where 
the  day  of  performance  falls  on  Sunday,  a  tender  on  the  next  day  is  too 
lata 

Tex  facts  are  stated  in  the  opinion. 

By  CouBT.  This  was  an  action  of  covenant  brought  upon  a 
sealed  instrument  for  the  payment  and  deliveiy  of  horses,  six 
months  after  the  date.  The  day  of  payment  and  delivery  fell 
upon  Sunday,  and  the  defendant  pleaded  a  tender  and  refusal  on 
the  day  following,  to  wit,  on  Monday;  to  which  plea  the  plaint- 
iff demurred.  The  question  is,  was  the  tender  a  good  one  in 
law  to  discharge  the  obligation;  all  other  requisites  to  consti- 
tute it  a  good  tender  being  admitted,  the  time  only  being  ex- 
cepted to.  The  tender  not  being  made  at  the  time  agreed 
upon  by  the  parties,  will  not  excuse  the  breach  of  stipulation 
secured  by  the  covenant  in  general  cases;  and  therefore  it  was 
argued  that  Sunday  not  being  a  day  for  the  transaction  of 
worldly  business,  the  day  next  following,  or  the  day  next  pre- 
ceding, must  in  law  be  deemed  the  day  for  the  performance  of 
the  covenant,  and  consequently  the  plea  exhibited  facts 
amounting  to  a  specific  defense  against  the  plaintiff's  action. 

In  the  decision  of  this  question,  it  will  first  be  necessaiy  tc 


464.  Amis  v.  Eyle.  [Tenn. 

examine  whether  the  act  covenanted  to  be  done  could  be  legally 
performed  on  the  Sabbath  day  or  not,  for  if  it  could,  then  the 
plea  is  no  answer  to  the  plaintiff's  action,  the  act  not  beings 
done  pursuant  to  the  stipulation;  if  it  could  not  be  legally  per- 
formed,  then  only  might  it  be  necessary  to  inquire  whether 
this  stipulation,  being  in  itself  illegal,  could  be  enforced  at  all; 
and  if  it  could,  then  whether  the  day  next  preceding,  or  the 
day  next  subsequent,  is  the  legal  day  for  the  execution  of  it. 

It  is  correct,  as  was  advanced  by  the  defendant's  counsel, 
that  no  worldly  labor  or  business  ought  to  be  carried  on  on  the 
Sabbath  day.  It  is  at  the  least  unseemly,  subversive  of  good 
morals,  and,  as  it  appears  to  me,  not  in  unison  with  the  princi* 
pies  of  our  holy '  religion.  But,  however  reprehensible  such 
conduct  may  be  in  the  general  estimation,  however  injurious  to 
the  social  state,  by  inducing  a  laxity  of  manners,  and  thereby 
lessening  the  weight  of  religious  obligation;  yet  the  only  ques- 
tion in  this  court  can  be,  could  this  payment  and  delivery  of 
horses,  from  the  facts  appearing  on  this  record,  be  legally  made 
on  the  Sabbath  day,  by  the  defendant  to  the  plaintiff? 

In  support  of  the  negative  of  this  proposition,  the  maxim  dies 
dominus^  non  est  diesjuridica,  was  cited  and  relied  upon.  And 
it  was  inferred  that  from  the  spirit  of  this  rule  of  the  common 
law,  the  payment  and  delivery  of  the  horses  on  Sunday  were 
within  its  prohibition.  The  application  of  that  maxim  upon  the 
present  occasion,  would  be  giving  it  much  too  wide  a  field  of 
operation.  It  is  properly  applicable  to  the  ordinary  proceed- 
ings of  courts  of  justice.  Lord  Mansfield,  in  the  case  of  Swann 
V.  Siooome,  has  given  a  history  of  the  law  on  the  point.  He 
says  that  anciently  courts  of  justice  did  sit  on  Sundays;  the  an* 
cient  Christians  using  all  times  alike.  This  was  for  two  reasons, 
first  in  opposition  to  the  heathens,  who  were  superstitious  about 
the  observance  of  days  and  times,  conceiving  some  to  be  lucky 
and  others  to  be  unlucky.  Secondly,  to  prevent  Christian  suit- 
ors from  resorting  to  the  heathem  courts.  But  three  canons 
were  made,  one  in  the  year  517,  another  in  895,  and  a  third  in 
932,  prohibiting  the  holding  pleas  and  adjudging  causes  on  the 
Lord's  day.  These  canons  were  received  and  adopted  by  the 
Saxon  kings,  were  confirmed  by  William  the  Conqueror,  and 
Henry  the  Second,  and  so  became  part  of  the  common  law  of 
England.  But  I  find  it  nowhere  stated,  that  ever  a  canon  was 
adopted  prohibiting  common  labor,  or  other  usual  worldly  busi- 
ness on  Sunday.     Lord  Mansfield,  in  the  case  above  cited,  ob- 
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serves,  that  fairs,  markets,  sports,  and  pastimes,  were  Dot  un- 
lawful to  be  bolden  and  used  on  Sunday  at  common  law,  and 
therefore  it  was  requisite  to  enact  particular  statutes  to  prohibit 
the  use  and  exercise  of  them  upon  Sundays,  as  there  was  noth- 
ing else  that  could  hinder  their  being  continued  in  use.  It  is 
true,  that  my  Lord  Coke,  in  his  comment  on  the  statute  of 
Westminster  the  first,  says,  that  there  be  dies  juridici  and  dies 
nonjuridiei,  that  dies  juridici  are  dies  domini,  and  that  this  was 
the  ancient  law  of  England,  and  extended  not  only  to  legal 
proceedings,  but  to  contracts:  2  Inst.  2G4.  The  adjudged 
cases  are,  however,  the  other  way;  and  even  he,  himself,  in 
Macalley's  case,  decided  that  the  arrest  which  was  made  on 
Sunday,  was  good,  and  urged  that  dies  dominicus  est  diesjuridi' 
CU8:  9  Rep.  66;  Cro.  Jac.  279.  The  case  of  Comyns  v.  Bayer, 
Cro.  Eliz.  425,^  places  this  matter  in  a  clear  light.  The  defend- 
ant pleaded  a  sale  in  an  open  fair,  but  in  statiug  the  right  to 
hold  the  fair,  he  did  not  except  the  case  of  the  fair  day  falling 
on  a  Sunday,  and  it  was  urged  that  the  plea  was  bad,  because  a 
fair  held  on  Sunday,  by  27  Hen.  VI.,  c.  9,  would  be  illegal. 
The  court  determined  that  the  holding  a  fair  on  that  day  would 
be  illegal,  being  contrary  to  the  provisions  of  this  statute;  but 
that  the  contract  would  not  be  void.  Since  this  case  has  been 
adjudged,  the  law  has  been  changed;  and  it  is  now  held,  that 
if  an  act  is  forbidden  under  a  penalty,  a  contract  to  do  it  is 
void.  This  case  shows  that  there  was  nothing  in  the  common 
law  that  would  avoid  a  sale  made  on  Sunday,  otherwise  it  would 
have  been  unnecessary  to  have  mentioned  this  statute  of  Hen. 
TI.  to  show  the  illegality,  if  the  act  of  sale  on  Sunday  had  been 
considered  void,  independent  of  it. 

In  Waile  v.  The  Hundred  of  Stoke,  Cro.  Jac.  496,  the  legality 
of  traveling  on  a  Sunday  is  recognized,  and  it  is  laid  down  that 
an  arrest  on  Sunday,  and  other  ministerial  acts,  are  good,  and 
that  an  original  writ  or  patent  bearing  iei^te  on  Sunday  is  good 
enough,  for  the  chancellor  may  seal  writs  or  patents  on  any 
day.  Thus  an  estate  or  title  may  be  granted  on  Sunday.  In 
the  King  v.  Broiherlon,  1  Stra.  702,  an  indictment  at  common 
law,  not  concluding  contra  formam  statuti,  for  selling  meat  on 
a  Sunday,  was  held  bad  on  demurrer.  These  adjudged  cases 
prove  that,  at  the  common  law,  acts  not  expressly  prohibited 
might  be  done  on  a  Sunday;  and  that  contracts  made,  work 
and  labor  done,  and  even  business  of  one's  ordinary  calling  fol^* 
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lowed  on  that  day,  were  not,  on  that  account,  ever  considered 
by  it  as  illegal. 

This  brings  us  to  our  act  of  1741,  c.  14,  sec.  2.  It  says, 
'*that  all  and  every  person  and  persons  whatsoever,  shall  on 
the  Lord's  day,  commonly  called  Sunday,  carefully  apply  them- 
selves to  the  duties  of  religion  and  piety,  and  that  no  trades- 
man, artificer,  planter,  laborer,  or  other  person  whatsoever, 
shall,  upon  the  land  or  water,  do  or  exercise  any  labor,  busi- 
ness, or  work  of  their  ordinary  callings  (works  of  necessity  and 
charity  only  excepted),  nor  employ  themselves  in  hunting,  etc., 
nor  use  any  game,  sport,  or  play,  on  the  Loin's  day  aforesaid, 
upon  pain,  etc.,  to  forfeit  ten  shillings,  etc." 

The  professed  object  of  this  statute  was  to  further  the  ob- 
servance of  the  Sabbath  day,  pursuant  to  the  spirit  of  its  orig- 
inal institution.  This  object  is  fully  and  forcibly  expressed  in 
its  words,  'Uhat  all  persons  whatsoever  shall  apply  themselves 
to  the  duties  of  religion  and  piety;"  and  certainly  the  actions 
disclosed  upon  this  record  comport  not  with  its  injunction,  but 
are  directly  contrary  to  the  tenor  of  conduct  contemplated  by 
it.  It  would  therefore  seem  to  have  been  the  intention  of  the 
framers  of  this  statute  to  have  totally  interdicted  all  worldly 
labor  whatsoever.  Yet  the  rules  of  construction  adopted  and 
constantly  adhered  to  by  the  courts  in  the  case  of  penal  stat- 
utes, will  narrow  down  this  intention  so  far  as  not  to  render  all 
acts  illegal  and  void,  it  having  been  decided  that  to  do  so  there 
must  be  an  express  prohibitory  clause.  Now,  in  our  act,  the 
express  prohibition  is  against  work  and  labor  of  one's  ordinary 
calling,  and  extends  not  to  all  kinds  of  labor  indiscriminately, 
under  any  circumstances. 

The  case  of  Drury  v.  De/ontaine,  in  Taunton's  Reports,' 
shows  the  construction  of  the  English  judges  upon  their  stat- 
ute of  29  Car.  II.,  c.  1;  an  act  similar  to  ours,  having  sub- 
stantially the  same  enactment,  and  in  nearly  the  same  words. 
The  facts  of  that  case,  as  far  as  they  are  necessary  to  be  stated 
here,  are  these:  The  plaintiff,  a  banker  by  trade,  sent  his  horse 
to  Hull,  who  kept  a  commission  stable,  for  the  sale  of  horses 
by  auction,  for  the  purpose  of  being  sold;  the  defendant  came 
on  a  Sunday  to  the  stable,  tried  the  horse,  and  had  leave  from 
Hull  to  take  him  off  for  another  to  try  him,  to  be  returned  by 
two  o'clock,  or  the  horse  to  be  the  defendant's  at  one  hundred 
pounds.     The  horse  was  not  returned  till  eight  o'clock,  when 
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Hull  refused  to  receive  him,  and  an  action  was  brought  for  the 
one  hundred  pounds.  Defense,  the  contract  made  on  Sunday. 
The  court  said  that  it  does  not  appear  that  ever  the  common 
law  considered  contracts  made  on  Sunday  void;  and  the 
statute  of  Charles  enacts,  "  that  no  person  whatsoever  shall 
do  or  exercise  any  wordly  labor,  business,  or  work  of  their  or- 
dinary callings  on  the  Lord's  day.''  To  bring  the  case  within 
the  act,  we  must  pronounce  that  either  Drury  or  Hull  worked 
within  their  ordinary  callings  on  the  Lord's  day;  but  the  sale 
of  horses,  by  private  contract,  was  not  Drury's  ordinary 
calling,  nor  was  it  Hull's;  therefore,  the  sale  must  be  held  good. 
So  in  the  case  before  the  court,  there  is  nothing  to  show  that 
the  work  and  labor,  and  business  stated  in  the  record,  was  of 
the  ordinary  calling  of  either  of  the  parties,  but  in  the  nature 
of  the  transaction,  quite  the  reverse — a  private  matter.  How- 
ever much,  therefore,  it  is  to  be  regretted,  yet  the  act  cove- 
nanted to  be  done  on  Sunday,  might  have  been  lawfully  per- 
formed on  that  day,  and  not  being  done,  the  plea  is  no  answer 
to  excuse  the  non-performance. 
Demurrer  sustained. 


SuHDAT. — ^Awftrd  made  on,  is  void:  Story  v.  Elliot,  18  Am.  Deo.  423,  note 
428.  Verdict  returned  oq  SnndAy  is  valid:  Van  Riper  v.  Van  Riper,  7  I<L 
427.  In  the  note  to  Coleman  v.  Henderson,  12  Id.  290,  the  validi^  of  ooq- 
tracts  made  on  Sunday,  as  well  as  judicial  and  other  acts  perfomied  on  that 
day,  is  ooosidered  at  length. 

Tendkb. — In  Brown  y.  Oiimort,  22  Am.  Dec.  223,  and  the  note  thereto^ 
22^  this  sabjeot  is  considered.    See  McNairy  v.  BeU,  ante  454. 


Gbawfobd  v.  State. 

[3  TaBOXB,  60.] 

AvfmAvm  or  Jubobs  who  tried  a  criminal  case  will  he  received  npon  a 
motion  for  a  new  trial,  to  prove  facts  which  will  vitiate  their  verdict. 

Hsw  Tbial  will  bb  Granted  to  a  person  found  guilty  of  murder  with  a 
recommendation  to  mercy,  when  it  appears  from  affidavits  of  some  of  the 
jurors  that  they  were  not  satisfied  of  the  prisoner's  guilt,  and  assented 
to  the  verdict  only,  hecause  they  believed  that  the  recommendation  to 
mercy  would  be  effectuaL 

The  opinion  states  the  case. 

By  Court,  Whtte,  J.  This  was  an  indictment  for  mnrder. 
The  jniy.  found  a  verdict  in  the  following  words,  to  wit:  "  We 
do  say  that  the  said  Edwin  Crawford  is  guilty  of  the  murder  in 
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manner  and  form  as  in  the  bill  of  indictment  aforesaid  against 
him  is  charged,  and  recommend  him  to  the  mercy  of  the  chief 
magistrate  of  the  state  of  Tennessee,  on  accoont  of  his  former 
good  character/'  A  new  trial  was  moved  for  in  the  circuit 
court,  for  misdirection  of  the  court  on  several  points  submitted 
to  him  during  the  trial;  and  for  not  granting  a  new  trial  upon 
the  matter  disclosed  by  the  affidavits  of  the  defendant  of  Jacob 
Brasher,  a  juror,  and  of  William  H.  Shelton  and  James  Mc- 
Bride,  jurors  also.  Brasher  stated  that  when  the  jury  retired  to 
make  up  their  verdict,  he  had  very  strong  doubts  of  the  guilt 
of  the  accused  as  to  murder,  under  the  law  and  facts  of  the 
case,  and  so  expressed  himself  to  his  fellow-jurors,  and  refused 
to  render  a  verdict  of  guilty  against  the  defendant;  that  after 
the  jury  had  been  in  their  retirement  some  time,  it  was  pro- 
posed that  a  verdict  of  guilty  of  murder  should  be  rendered, 
and  accompanying  the  same  there  should  be  a  recommendation 
of  the  prisoner  to  the  mercy  of  the  governor,  which  recom- 
mendation, and  the  belief  of  this  deponent  that  it  would  be 
effectual,  could  alone  have  induced  him  to  have  assented  to  the 
verdict  of  guilty  which  was  rendered,  as  he  was  not  at  all  satis- 
fied of  the  guilt  of  the  prisoner  as  to  murder,  and  had  he  not 
believed  that  the  prisoner  would  be  pardoned  on  application  to 
the  governor,  he  never  would  have  assented  to  it.  He  declares 
that  his  doubts  of  the  guilt  of  the  prisoner  were  so  strong,  and 
he  was  so  far  from  believing  that  he  had  committed  the  crime 
of  murder,  that  no  consideration  ever  could  have  induced  him 
to  render  the  verdict  which  was  rendered,  but  the  belief  which 
is  above  sot  forth.  This  deponent  further  states  that  he  was 
ignorant  of  legal  proceedings,  and  considered  that  if  the  pris- 
oner were  discharged,  his  mind  would  be  satisfied  and  his  ob- 
jects  effected.  James  McBride  states  it  to  be  his  belief  that  the 
verdict  of  guilty  would  not  have  been  rendered  in  this  case, 
but  that  it  was  proposed  to  find  a  verdict  of  guilty,  and  recom- 
mend the  prisoner  to  the  mercy  of  the  governor.  Deponent 
further  states  that  two  of  the  jury,  Brasher  and  New,  urged 
doubts  of  the  guilt  of  the  defendant,  and  it  was  suggested  that 
at  any  rate  a  verdict  might  as  well  be  rendered,  for  that  there 
could  be  no  doubt  of  a  new  trial,  and  it  was  not  worth  while  to 
have  the  jury  confined.  Also  that  the  jury  were  much  alarmed 
at  the  prospect  of  not  agreeing;  and  that  said  Brasher  never 
did  agree  till  the  recommendation  of  mercy  was  added  to  the 
verdict,  and  the  idea  of  a  new  trial  advanced.  William  H. 
Shelton  states  that  the  said  two  jurors  did  not  agree  to  the  ver* 
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diet,  but  objected  till  the  idea  of  a  new  trial  was  advanced,  and 
tbe  recommendation  to  mercy  was  added  to  the  verdict. 

On  these  affidavits  of  the  jurors,  the  verdict  and  accom- 
panying recommendation  to  mercy,  two  questions  arise:  1.  Is 
the  matter  contained  in  them  sufficient  to  authorize  the  grant- 
ing of  a  new  trial  ?  and  2.  Does  it  properly  appear,  so  that  the 
conrt  can  take  notice  of  it  ?  I  lay  the  affidavit  of  the  prisoner 
out  of  the  case  on  the  present  occasion,  not  but  that  I  think  it  is 
evidence  competent  to  be  received,  though  coming  from  one 
under  conviction  of  death,  and  must  be  necessarily  subject  to 
all  the  disadvantage  of  the  pressure  of  such  a  situation,  but  be- 
cause I  found  my  opinion  on  those  of  the  jurors  and  verdict 
only. 

In  examining  the  matter  contained  in  the  affidavits  of  the  ju- 
rors as  to  its  sufficiency  for  the  granting  a  new  trial,  I  shall 
take  them  as  true  in  all  their  parts  for  the  present,  reserving 
till  hereafter  the  examination,  whether  there  is  reasonable 
ground  of  doubt  on  this  point  or  not.  These  affidavits,  then, 
show  that  though  there  is  a  legal  verdict  in  form  by  twelve  men, 
yet  that  in  truth  and  in  fact  it  is  only  the  verdict  of  ten  men,  or 
at  the  most  the  verdict  of  eleven,  according  to  le^^^al  principles, 
which  require  jurors  to  be  governed  by  the  evidence  in  finding 
their  verdict,  and  not  extraneous  circumstances.  Brasher's  ver- 
dict was  rendered,  not  on  his  belief  of  the  guilt  of  the  prisoner 
arising  from  the  law  and  facts  of  the  case,  but  on  considera- 
tions entirely  foreign  to  them;  for  he  had  not  only  strong 
doubts  of  the  guilt  of  the  prisoner,  but  such  doubts  as  would 
have  prevented  him  from  ever  rendering  a  verdict  of  guilty  of 
murder,  and  no  consideration  could  ever  have  induced  him  to 
the  contrary,  independent  of  these  circumstances.  He  assented 
to  the  rendering  the  verdict  of  guilty  of  murder  against  the 
prisoner,  not  because  the  prisoner  was,  in  his  belief,  guilty  of 
murder,  but  because  of  his  recommendation  to  the  mercy  of  the 
governor,  and  his  belief  that  that  recommendation  would  be 
effectual,  which  would  effect  his  objects,  to  wit,  the  discharge 
of  the  prisoner,  and  the  satisfaction  of  his  mind. 

This  makes  the  verdict  of  Brasher  to  be  occasioned  by  mis- 
representation and  mistake.  It  does  not  appear  whether  this 
was  a  willful  misrepresentation  or  not  on  the  part  of  the  other 
jurors;  the  effect  upon  Brasher  was  the  same,  in  point  of  fact, 
as  if  it  had  been  willful,  and  the  same  in  its  effects  in  point  of 
law,  as  far  as  regards  setting  aside  the  verdict.  A  contract  pro 
cured  from  an  individual  by  mistake  and  misrepresentation  will 
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be  set  aside,  as  in  tLe  case  of  Lansdown  v.  Lansdonm,  in 
Moseley,  364,  an  abstract  of  which  we  have  in  Newlaod, 
482.  There  a  dispute  existed  between  the  eldest  brother  and 
the  younger  one,  upon  the  point  which  of  them  was  entitled  to 
the  lands  of  a  deceased  brother;  they  referred  the  queslicn  to 
a  country  schoolmaster,  who  erroneously  decided  in  favor  of  the 
youngest  brother,  upon  the  notion  that  lands  could  not  ascend; 
upon  which  the  eldest  executed  a  couTeyance  of  a  moiety,  and 
bonds  for  quiet  enjoyment.  Ux>on  a  bill  afterwards  to  baTe 
these  deeds  set  aside,  the  lord  chancellor  decreed  the  same  ac- 
cordingly, as  they  were  obtained  by  mistake  and  misrepresenta- 
tion. 

Now,  if  the  mistake  made  by  the  schoolmaster,  in  that  case, 
was  sufficient  to  rescind  the  contract  in  favor  of  the  party  preju- 
diced, how  much  more  ought  such  a  mistake  and  misrepresenta- 
tion to  be  a  sufficient  ground  for  setting  aside  the  act  occasioned 
thereby,  to  wit,  the  verdict,  where  the  injury  is  twofold;  to  the 
public  justice  of  the  country,  and  may  wrongfully  deprive  a 
fellow-citizen  of  his  life.  The  only  difference  (the  principles 
are  the  same  in  both  cases)  consists  in  the  greater  mischief  of 
the  latter,  which  surely  would  be  a  reason,  not  for  abridging, 
but,  were  it  necessary  (which  it  is  not),  for  extending  the  prin- 
ciple. 

This  rerdict  is  radically  bad,  within  the  principle  of  BiaU  v. 
Ooxe^^  1  Stra.  642,  and  ought  not  to  be  supported;  that 
verdict  was  made  by  drawing  of  lots,  and  notwithstanding  it 
was  according  to  the  evidence  and  the  opinion  of  the  judge,  it 
was  agreed  by  the  court  of  king's  bench  it  must  be  set  aside. 
The  reasons  are  not  given  in  the  report,  but  it  evidently  results 
from  the  case  that  it  was  on  the  ground  that  the  finding  or  de- 
termination was  not  produced  or  occasioned  by  the  proper 
means,  the  law  and  evidence,  but  by  circumstances  independent 
of  them.  A  right  result  will  not  therefore  satisfy  the  law;  it 
must  also  be  rightfully  come  at,  in  order  to  preserve  the  due 
administration  of  justice,  and  the  purity  of  trial  by  jury.  The 
present  verdict  was  not  got,  it  is  true,  by  drawing  of  lots,  but 
it  was  got  by  means  equally  exceptionable.  Several  cases  might 
be  adduced  to  the  same  effect;  but  the  point  decided  in  the 
above  case,  it  is  believed,  is  acknowledged  law;  and  being  an 
old  case  decided  in  the  year  1726,  is  free  from  the  objection  of 
being  post-revolutionary.  This  case,  it  is  true,  does  not  decide 
the  question  whether  this  matter  can  be  shown  by  the  affidavit 
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of  the  jurors  themselves,  which  I  am  not  here  examining;  for  even 
in  the  Btrongest  cases  on  the  side  of  the  question  that  8u6h  affida- 
vits are  not  receivable,  the  principle  is  admitted,  that  if  the  facts 
show  that  if  the  verdict  is  obtained  by  other  means  than  the  proper 
means,  it  will  be  set  aside.   Thus  in  Cluggage  v.  Stvan,  4  Binn .  155 
[5  Am.  Dec.  400],  where  the  afi^davits  of  the  jury  were  rejected, 
Yeaies,  J.,  says,  that  the  finding  of  the  jury  should  be  the  re- 
BxQt  of  their  impartial  and  unprejudiced  judgment,  according 
to  their  evidence,  and  that  verdicts  will  be  set  aside  obtained  by 
throwing  up  cross  and  pile,  casting  lots,  etc.;  for,  says  he, 
every  suitor  has  an  undoubted  right  to  have  his  controversy 
terminated  by  a  definite  measure  of  justice;  so  say  I,  and  that 
in  the  present  case,  this  prisoner  had  not  only  the  constitu- 
tional and  undoubted  right  of  having  the  impartial  and  un- 
prejudiced judgment  of  twelve  jurors  of  his  guilt,  according  to 
the  evidence,  but  also  a  right  to  the  free  exercise  of  that  judg- 
ment, uninfluenced  by  the  delusive  notions,  either  of  a  new 
trial,  or  executive  clemency.     Upon  these  affidavits  this  pris- 
oner has  been  deprived  of  this  right,  and  is  entitled  to  redress 
by  a  new  trial;  provided,  we  can  legally  notice  the  affidavits, 
and  they  possess    our    credence.     The    second  question    is, 
whether  jurors  shall  be  permitted  by  their  own  affidavits  to 
prove  matter  to  set  aside  verdicts  they  have  rendered.     This 
point  hath  been  much  discussed  in  the  courts  of  the  different 
states,  and  also  in  England;  there  have  been  many  decisions 
both  ways;  but  it  seems  that  the  result  of  a  majority  of  the 
modem  cases  is  opposed  to  the  receiving  of  them.     From  the 
manner  in  which  these  decisions  are  reported,  it  appears  pretty 
plainly  that  a  struggle  existed  between  the  two  sides  of  the 
question,  even  in  the  minds  of  the  judges  who  made  them;  and 
that  the  coincidence  of  opinion  which  has  formed  the  majority, 
has  not  been  founded  on  the  unity  of  their  reasons.    Amidst 
this  conflictiog  variety  of  decisions,  as  well  as  of  reasons,  and 
there  being  no  solemn  decision  of  this  court  upon  the  point,  I 
will  take  the  liberty  of  stating  my  own  opinion,  and  the  opioion 
of  the  court,  upon  the  subject. 

it  seems  that  by  the  common  law  before  the  revolution,  the 
affidavits  of  jurors  could  be  received,  and  this  was  the  constant 
practice  before  the  time  of  Lord  Mansfield,  except  in  two  cases. 
In  17G7,  Lord  Mansfield  permitted  it  to  be  shown  by  the  affi- 
davit of  jurors  that  a  wrong  verdict  was  delivered  by  the  fore- 
man. He  says,  '*  the  court  had  no  doubt  about  the  fact  of  this 
mistake  from  the  affidavit  of  eight  of  the  jurymen,  confirmed,  as 
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they  held  it  in  effect  to  be,  by  the  foreman  declining  to  make 
any  affidavit  at  all:''  Burr.  324.  His  lordship,  in  the  year  1770» 
changed  the  practice,  and  refused  to  admit  the  affidavit  of  a 
jnryman  to  show  that  he  had  given  his  verdict  under  a  mistake: 
Id.  2687.  In  the  year  1785,  we  find  him  adhering  to  the  last 
decision,  in  refusing  the  affidavits  of  jurors  to  set  aside  a  ver- 
dict. The  fact  that  they  offered  to  prove  was,  that  they  tossed 
up,  and  the  plaintiff  won:  1  T.  B.  11.  The  court  says  they 
must  derive  their  knowledge  from  other  sources.  Three  years 
afterwards,  in  1788,  during  his  lordship's  time,  but  he  was  not 
present  in  court,  we  find  the  court  of  king's  bench  refusing  to 
receive  an  affidavit  made  by  all  the  jurymen,  to  show  a  mistake 
in  entering  up  their  verdict.  The  court  said  they  laid  no  stress 
upon  its  being  made  by  all  the  jury:  if  it  could  be  made  by  all, 
upon  the  same  principle  it  could  be  made  by  some:  2  T.  B. 
282.  The  reason  assigned  by  the  court  is,  such  a  practice  would 
be  productive  of  infinite  mischief. 

The  latest  English  case  on  the  subject  is  4  Bos.  &  Pul.^  in  the 
G.  P.,  where  the  court  refused  to  set  aside  the  verdict  upon  the 
affidavit  of  a  juryman  that  it  was  decided  by  lot  The  Chief 
Justice,  Mansfield,  observed,  the  authorities  on  the  subject  were 
very  contradictory,  and  he  wished  to  consider  the  case  before 
any  opinion  was  delivered.  His  lordship  observed  it  was  singu- 
lar to  refuse  to  set  aside  the  verdict  on  the  evidence  of  the 
jurors,  when  that  evidence  was  before  the  court;  though,  per- 
haps, the  best  way  would  have  been  to  refuse  to  entertain  any 
notice  of  this  kind:  Cur,  ad.  vuU.  He  afterwards  delivered  the 
opinion  of  the  court,  that  having  conversed  with  the  other 
judges,  all  were  of  opinion  the  affidavit  of  a  juryman  could  not 
be  received;  and  said  it  was  singular  indeed,  that  almost  the 
only  evidence  the  case  admits  should  be  shut  out;  but  consid- 
ering the  arts  that  might  be  used  if  a  contrary  rule  were  to  pre* 
vail,  we  think  it  necessary  to  exclude  such  evidence. 

Such  has  been  the  course  of  decision  in  England,  and  the 
reasons  given  in  the  reports  of  the  later  decisions  which  have 
changed  the  law  there.  Viewing  them  as  evidences  of  the  com- 
mon  law,  the  time  of  the  change  must  not  be  overlooked,  ,as 
those  prior  to  the  revolution  can  only  be  considered  as  such 
evidence  in  our  courts.  Proceeding  upon  this  rule,  the  affi- 
davits of  jurors  are  legally  receivable  here,  to  exhibit  to  the 
court  matter  for  setting  aside  the  verdict  they  themselves  have 
tendered.     The  observation  of  the  chief  justice  of  the  0.  P. 
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in  the  case  last  mentioned  in  Bos.  &  Pul.,  which  settled  the 
|M)int  in  England,  is  deservedly  entitled  to  great  weight.     He 
Bays:  "  It  was  singular  indeed  that  the  only  evidence  the  case 
admits  should  be  shut  out;"  and  yet  that  decision  excluded  it. 
It  might  be  added  that  it  is  also  the  best  evidence  the  case  ad- 
mits of;  the  jury  from  their  recluse  and  retired  situation  are 
not  subject  to  inspection,  nor  their  proceedings  to  observation, 
at  least  of  that  kind  to  admit  of  a  correct  account  to  be  given 
of  them  by  an  indifferent  person.     They  themselves  are  alone 
adequate  to  a  development  of  their  own  conduct  and  proceed- 
ings.    In  VauxY.  Delavel,  1  T.  R.,*  Lord  Mnnsfield  says,  the 
court  must  derive  their  knowledge  from  other  sources.     What 
source?    The  law  contemplates  their  seclusion;  the  only  alter- 
native is  the  ignominious  eavesdropper.     Surely  the   jurors 
who  fill  this  important  office  are  not  to  be  put  on  a  level  with 
those  who  by  their  own  conduct  have  debased  themselves. 
But  it  is  said  in  the  argument,  the  receiving  the  affidavit  of 
jurors  is  against  publio  policy;  it  would  expose  them  to  the 
being  tampered  with,  the  effect  of  which  would  be  numerous 
applications  to  set  aside  verdicts.     The  like  objection  applies 
to  every  witness,  the  possibility  of  being  practiced  upon.     But 
this  does  not  produce  the  effect.     The  danger  is  imaginary. 
Jurors,  in  general,  are  above  attacks  of  this  kind;  and  for  the 
honor  of  human  nature,  I  think  there  are  few  that  would  be 
found  capable  ot  making  the  attempt.     Again,  it  is  said  publio 
policy  forbids  that  a  man  should  attempt  to  invalidate  what  he 
himself  has  done;  a  juror  to  defeat,  to  contradict,  to  impeach 
the  verdict  he  has  given.     We  have  seen  that  this  was  not  the 
public  policy  of  the  period  of  our  law  before  the  time  of  Lord 
Mansfield,  nor  of  his  lordship  when  he  first  sat  in  the  court  of 
king's  bench;  the  doctrine  was  advanced  by  him,  however,  as 
early  as  the  year  1765,  in  the  case  of  a  paper  signed  by  the 
jury,  intimating  a  disapprobation  of  their  verdict.     In  the  year 
1770,  he  extended  it  to  the  affidavit  of  a  juror  to  show  a  mistake 
in  his  verdict;  and  in  the  year  1784,  the  rule  was  further  ex- 
tended to  prevent  a  person  coming  forward  as  a  witness  to  im- 
peach a  security  he  had  given,  though  not  interested  in  the 
event  of  the  suit. 

Now,  in  all  these,  the  principle  is  the  same,  that  a  man  shall 
not  be  heard  to  declare  his  defect  of  the  moral  principle,  or  to 
avow  his  own  moral  turpitude,  whether  it  consists  in  impeach- 
ing a  security  he  has  given,  or  setting  aside  a  verdict  he  has 
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rendered,  or  whether  it  is  to  show  that  a  contract,  to  which  he 
was  a  party,  was  fraudulent,  or  any  other  transaction  in  which 
he  was  concerned  was  affected  by  fraud,  or  to  say  that  he  was 
guilty  of  a  crime  as  principal,  or  as  an  accomplice,  or  guilty  of 
a  misdemeanor;  and  my  opinion  is,  that  in  all  these  cases,  the 
party  offering  himself  as  a  witness  is  not  rendered  incompetent 
by  his  own  moral  turpitude,  whether  it  is  deduced  from  the 
participation  of  the  agency  in,  or  whether  it  is  deduced  from 
other  and  different  causes,  so  that  he  has  the  use  of  his  reason 
and  such  religious  belief  as  to  feel  the  obligation  of  an  oath, 
and  has  not  been  conyicted  of  any  infamous  crime,  and  is  not 
influenced  by  interest:  See  Phil.  Ev.  333.  And  in  England, 
at  this  day,  a  man  may  come  forward  as  a  witness  in  all  the 
aboT6  cases,  except  as  a  juror  to  impeach  his  verdict,  which  we 
have  seen  does  not  constitute  the  rule  here;  and  which  is  not 
the  better  opinion  in  my  humble  judgment,  as  it  is  in  opposi* 
tion  to  all  the  other  analogies  of  law. 

From  this  view  of  the  law,  these  affidavits  were  properly  re- 
ceivable by  the  court,  and  are  competent  evidence  on  the  point 
to  which  they  were  adduced.  The  remaining  point  is,  what 
credit  they  are  entitled  to.  And  here  I  must  premise  that  all 
evidence  is  subject  to  be  weighed  by  the  tribunal  to  which  it 
is  offered,  if  it  is  authorized  to  examine  it,  and  to  act  upon  it, 
whether  it  be  a  jury  or  a  court.  It  does  not  follow  because  a 
matter  is  sworn  to  by  affidavit,  that  therefore  it  is  to  be  taken 
as  true,  either  in  whole  or  in  part;  its  evidence  is  to  be  exam- 
ined, and  the  court  is  carefully  to  exercise  its  judgment  on  the 
matter.  No  case  requires  a  more  cautious  and  deliberate  exer- 
cise of  the  credit-giving  power,  than  that  on  which  we  are  now 
called  to  decide,  namely,  the  affidavit  of  jurors  to  show  the 
ground  on  which  their  verdict  was  given;  and  this  for  the  pur- 
pose of  setting  this  verdict  aside.  A  verdict  under  such  cir- 
cumstances is  to  be  approached  with  great  caution  and  great 
circumspection,  but  it  is  not  altogether  intangible,  and  beyond 
the  reach  of  the  redressing  power  of  the  court;  if  it  were, 
I  for  one  would  think  it  a  defect  in  the  administration  of  tbe 
justice  of  the  country,  and  a  defect  in  the  policy  of  the  law. 
It  is  not  to  be  forgot  on  this  part  of  the  case  that  this  verdict 
naturally  and  necessarily  points  to  something  not  common,  be- 
cause it  is  itself  uncommon;  it  is  perfectly  sui  genervs;  and  no 
instance,  as  it  is  said  at  the  bar,  occurs  in  our  courts  of  tbe 
like  kind.  When  we  open  the  affidavits  of  tbe  jurors,  the  mat- 
ter is  explained  and  understood;  we  see  it  well  and  satiafac- 
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torily  accounted  for;  and  when  thus  accounted  for  by  the 
affidavits,  it  in  its  turn  reflects  back  strength  upon  them,  and 
the  whole  taken  in  connection  forms  a  case  not  to  be  resisted 
if  the  jurors  are  respectable.  On  this  point  I  must  suppose  the 
circuit  judge  was  well  informed.  Brasher  is  not  questioned. 
Shelton  and  McBride  are  put  on  the  same  footing,  and  spoken 
most  respectfully  of. 

From  this  view  of  the  case,  it  is  the  opinion  of  this  court, 
that  the  circuit  court  erred  in  not  granting  a  new  trial  upon  the 
matter  disclosed  by  the  verdict  and  affidavits  of  the  jurors. 

Judgment  reversed,  and  new  trial  granted. 

JuBOBS — ArriDAViTB  07,  TO  Impeach  Verdict. — ^The  rale  adopted  in  the 
principal  case,  that  affidavits  of  jurors,  who  try  a  criminal  case,  may  be  used 
OQ  motion  for  a  new  trial,  to  show  such  miscondnct  on  their  part  as  will 
vitiate  their' verdict,  has  been  approved  and  followed  in  a  nomber  of  subse- 
quent cases  in  Tennessee,  and  is  now  the  settled  law  of  that  state:  Booby  v. 
State^  4  Yerg.  Ill;  HudtKmy.  State,  Old.  408;  Elledge  v.  Todd,  1  Humph.  43; 
BenneU  v.  Baker,  Id.  399;  Cochran  v.  State,  7  Id.  544;  Liut^  v.  State,  11  Id. 
169;  NeUon  v.  StaU,  10  Id.  518;  Galvin  v.  State.,  6  Coldw.  283.     The  tendency, 
however,  of  the  later  decisions,  is  rather  to  limit  than  to  extend  the  rule. 
Thns  in  Hudson  y.  State,  9  Yerg.  410,  the  court,  in  considering  this  question, 
said:  "  Although  it  has  been  determined  that  the  affidavits  of  jurors  may  be 
made  the  foundation  of  motions  for  new  trials,  yet  it  is  a  dangerous  principle, 
and  we  are  not  disposed  to  extend  it  one  step  beyond  what  it  has  already 
been  carried."    A  similar  rule  to  the  one  adopted  in  Tennessee,  prevailed  in 
England  at  an  early  date:  Metcalfe  v.  Deane,  Cro.  £liz.  189,  approved  in 
Vkary  v.  Farthing,  Id.  411;  S.  C,  Moore,  451;  Mellish  v.  Arnold,  Bunb.  51; 
Parr  v.  Seames,  Barnes  Notes  of  Cases,  438;  Lord  St.  John  v.  Abbot,  Id. 
441;  PhiUps  v.  Fowler,  2  Com.  525;   S.  C,  Barnes  Notes  of  Cases,   441; 
Normany.  Beamont,  WiUes,  484;  S.  C,  Barnes  Notes  of  Cases,  453;  aeeAyleti 
V.  Jewel,  2  W.  BL  1299;  also  in  New  York  and  Massachusetts;  but  a  con- 
trary role,  as  will  hereafter  appear,  has  since  been  adopted  in  those  states: 
Smith  V.  Cheethajn,  3  Cai.  57;  OriwneU  v.  PhilUps,  1  Mass.  530.     In  Iowa,  in 
the  early  decisions,  affidavits  of  jurors  were  held  inadmissible  to  impeach 
their  verdict:  Lloyd  v.  McClure^  2  G.  Greene,  139;  Abel  v.  Kennedy,  3  Id. 
47;  Forehu  v.  Abrams,  2  Iowa,  571;  Cook  v.  Sypher,  3  Id.  485;  where  it  was 
held  that  such  affidavits  could  not  be  so  nsed,  notwithstanding  section  1810, 
of  the  code  of  1851,  of  that  state,  which  provided,  "  that  in  applications  for 
new  trials,  the  affidavits  of  jurors  may  be  taken  and  used  in  relation  thereto;" 
and  that  that  section  **  was  only  designed  to  declare  the  law  as  more  recently 
settled  by  the  adjudications  of  the  English,  and  many,  and  we  may  say  most, 
of  the  courts  in  this  country;  but  was  not  designed  to  introduce  the  danger- 
ous practice  of  allowing  jurors  to  impeach  their  own  verdict,  to  the  extent 
here  attempted."    In  a  number  of  subsequent  cases  in  that  state,  it  was  held 
that  affidavits  of  jnrors  might  be  received,  to  show  the  basis  upon  which 
their  verdict  was  found,  but  not  to  impeach  it:    Afanix  v.  Maloney,  7  Id.  81; 
Ruble  V.  McDonald,  Id.  90;  Schanler  v.  Porter,  Id.  482;  BuU  v.  Tuthill,  10 
Id.  585.    In  Stewart  v.  B.  <b  M,  R.  Co.,  11  Id.  62,  it  was  decided  that  "while 
such  affidavits  may  not  be  received  by  the  court  for  the  purpose  of  impeach- 
ing their  verdict,  yet  under  tne  provisions  of  the  code,  section  1810,  such 
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affidavits  may  be  considered  as  showing  any  misoondact  npon  the  part  of  tb« 
jury  in  the  finding  of  their  verdict."  But  see  State  v.  Accola,  11  Id.  246; 
Shepherd  v.  Brenton,  15  Id.  84;  Davenport  v.  Cumminfjs,  15  Id.  219. 

With  the  authorities  in  this  unsettled  state,  this  question  was  again  pre- 
sented to  the  supreme  court  of  Iowa,  and  was  re-examined  at  length  in 
Wright  v.  III.  and  Miss.  Tel.  Co.,  20  Iowa»  195.    That  case  arose  after  the 
laws  had  been  re\a8ed  in  that  state  (revision  1860),  and  by  wtiich  section 
1810,  above  cited,  was  entirely  omitted.     The  court,  after  an  extended  exam- 
ination of  the  decisions  in  that  state  prior  to  that  time,  as  well  as  those  in 
other  places,  ado2)ted  a  rule,  which,  it  is  believed,  is  peculiar  to  that  state 
alone.     Cole,  J.,  speaking  for  the  court,  said:  "While  we  do  not  feel  entirely 
confident  of  its  correctness,  nor  state  it  without  considerable  hesitation,  yet 
we  are  not  without  that  assurance,  which,  under  the  circumstances,  justifies  ns 
in  laying  down  the  following  as  the  true  rule:  That  affidavits  uf  jurors  may  be 
received  for  the  purpose  of  avoiding  a  verdict,  to  show  any  matter  occurring 
daring  the  trial,  or  in  the  jury-room,  which  does  not  essentially  inhere  in  the 
▼erdict  itself,  as  that  a  jury  was  improperly  approached  by  a  party,  his 
agent  or  attorney;  that  witnesses  or  others  conversed  as  to  the  facts  or  merits 
of  the  caose  out  of  court  and  in  the  presence  of  jurors;  that  the  verdict  was 
determined  by  aggregation  and  average,  or  by  lot,  or  game  of  chance,  or  other 
artifice,  or  improper  manner;  but  such  affidavit,  to  avoid  the  verdict,  may  not 
be  received  to  show  any  matter  which  does  essentially  inhere  in  the  verdict 
itself,  as  that  the  juror  did  not  assent  to  the  verdict;  that  he  misuiderstood 
the  instructions  of  the  court,  the  statements  of  the  witnesses,  or  the  plead- 
ings in  the  case;  that  he  was  unduly  influenced  by  the  statements  or  other- 
wise of  his  fellow  jurors,  or  mistaken  in  his  calculations  or  judgment,  or 
other  matter  resting  alone  in  tlio  juror^s  breast. 

"  That  the  verdict  was  obtained  by  lot,  for  instance,  is  a  fact  independent  of 
the  verdict  itself,  and  which  is  not  necessarily  involved  in  it.  While  eveiy 
verdict  necessarily  involves  the  2)leadings,  the  evidence,  the  instmctiona,  the 
deliberation,  conversations,  debates,  and  judgments  of  the  jurors  themselves, 
and  the  effect  or  influence  of  any  of  these  upon  the  juror's  mind  must  rest  in 
his  own  breast,  and  he  is  and  ought  to  be  concluded  thereon  by  his  solemn 
assent  to  and  rendition  of  the  verdict  {veredietum — a  true  declaration).  To 
allow  a  juror  to  make  affidavit  against  the  conclusiveness  of  the  verdict, 
by  reason  of  and  as  to  the  effect  and  influence  of  any  of  these  matters  upon 
his  mind,  which,  in  their  very  nature,  are,  though  untrue,  incapable  of  dia* 
proof,  would  be  practically  to  open  the  jury-room  to  the  importunities  and  ap- 
pliances of  parties  and  their  attorneys,  and,  of  course,  thereby  to  unsettle 
verdicts,  and  destroy  their  sanctity  and  conclusiveness. 

'*  But  to  receive  the  affidavit  of  a  juror  aa  to  the  independent  fact  that  the 
verdict  was  obtained  by  lot,  or  game  of  chance  or  the  like,  ia  to  receive  his 
teatimony  as  to  a  fact,  which,  if  not  true,  can  be  readily  and  certainly  dis- 
proved by  lus  fellow-jurora;  and  to  hear  such  proof  would  have  a  tendency  to 
diminish  such  practices  and  to  purify  the  jury  room,  by  rendering  such  im- 
proprieties ca[<able  and  probable  of  exposure,  and  consequently  deterring 
jurors  from  resorting  to  them.  The  ground  upon  which  affidavits  of  jurcmi 
were  excluded  in  the  case  of  Vaise  v.  Delaval,  1  T.  R.  11  (which  is  the  leading 
case,  and  contrary  to  prior  decisions),  is  not  more  than  satisfactory.  Lord 
Mansfield  said:  'The  court  can  not  receive  such  an  affidavit  from  any  of  the 
jurymen  themselves,  in  all  of  whom  such  conduct  is  a  high  miademeanor;  bat 
in  every  auch  case  the  court  must  derive  their  knowledge  from  some  other 
•oorce,  auch  aa  from  aome  person  having  aeen  the  tranaaction  throagh  a  win« 
dow,  or  by  aome  auch  other  meana.' 
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*'  Wtiile  it  is  certainly  illegal  and  reprehensible  in  a  juror  to  resort  tc  lot  or 
the  like  to  determine  a  verdict,  which  ought  always  to  be  the  result  of  a  de- 
liberate judgment,  yet  such  resort  might  not  evince  more  turpitude,  tending 
to  the  discredit  of  his  statement,  than  would  be  evinced  by  a  person  not  of 
the  jury,  in  the 'espionage  indicated  by  Lord  Mansfield,  and  necessary  to  gain 
*  knowledge  of  the  facts  to  enable  him  to  make  the  affidavit.  At  all  events, 
the  BUperior  opportunities  of  knowledge  and  less  liability  to  mistake,  which 
the  juror  has  over  the  spy,  would  entitle  his  statement  to  the  most  credit. 
Anfl  if,  as  is  universally  conceded,  it  is  the  /ael  of  improper  practice  which 
Avoids  the  verdict,  there  is  no  reason  why  a  court  should  close  its  ears  to  the 
evidence  of  it  from  one  class  of  persons,  while  it  will  hear  it  from  another 
elasa,  which  stands  in  no  more  enviable  light  and  is  certainly  no  more  enti- 
tled to  credit 

"Nor  does  the  consideration  of  the  affidavits  of  jurors  for  the  purposes 
stated  contravene  sound  public  policy.  It  is  true,  however,  that  public  pol- 
icy does  require  that  when  a  juror  has  discharged  his  duty  and  rendered  a 
▼ecdict,  such  verdict  should  remain  undisturbed  and  tmaffected  by  any  sub- 
eequent  change  of  opinion  upon  any  fact  or  pretext  whatever;  and  therefore, 
a  jnror  should  not  be  heard  to  contradict  or  impeach  that  which,  in  the  legit- 
imate discharge  of  his  duty,  he  has  solemnly  asseverated. 

**  Bat  when  he  has  done  an  act  entirely  independent  and  outside  of  his  duty, 
and  in  violation  of  it  and  the  law,  there  can  be  no  sound  public  policy  which 
ahould  prevent  a  court  from  hearing  the  best  evidence  of  which  the  matter 
ia  susceptible,  in  order  to  administer  justice  to  the  party  whose  rights  have 
been  prejudiced  by  such  unlawful  act. 

"  In  other  words,  public  policy  protects  a  juror  in  the  legitimate  dischaige 
of  his  duty,  and  sanctifies  the  result  attained  thereby;  but  if  he  steps  aside 
ficom  his  duty,  and  does  an  unlawful  act,  he  is  a  competent  witness  to  prove 
each  fact,  and  thereby  prevent  the  sanction  of  the  law  from  attaching  to  that 
which  would  otherwise  be  colorably  lawful." 

In  FuUer  v.  C.  <t  JV.  n\  R,  R.  Co.,  31  Iowa,  211;  and  Cowks  v.  Chicago  R. 
L  dt  P.  R,  R,  Co.,  32  Id.  615;  OarreUy  v.  BrazeM,  34  Id.  104;  Morris  v. 
Howe,  36  Id.  493;  Bingltam  v.  Foster,  37  Id.  341;  WriglU  v.  lU,  dt  M,  Tel 
Co,  was  approved  and  followed.  Also  in  Perry  ▼.  Bailey,  12  Kan.  539,  where 
a  similar  rule  was  adopted.  See  Koester  v.  City  of  Ottumwa,  34  Iowa,  41 ;  State 
V.  Woodson,  41  Id.  425.  The  rule,  as  thus  adopted  by  the  supreme  court  of 
Iowa,  seems  to  be  the  one  best  adapted  to  secure  the  impartial  administration 
of  justice  by  jury  trials.  It  commends  itself  for  the  protection  it  affords 
litigants  against  a  verdict  obtained  by  unlawful  means,  and  at  the  same  time 
it  enshrines  the  deliberations  of  juries  in  the  jury  room  with  that  mantle 
of  secrecy  which  the  policy  of  the  law  has  always  designed  to  secure,  in  order 
that  a  verdict  may  be  the  united  judgment  of  all  sworn  to  try  the  cause. 
Much  as  we  might  be  inclined,  however,  to  adopt  this  as  the  better  nde, 
were  we  permitted  to  decide,  we  must  yield  our  opinions  to  the  great  weight 
of  modem  authority,  which  is  undoubtedly  opposed  to  the  admission  of  affi- 
davits of  jurors  in  any  case  to  show  such  misconduct  on  their  part  as  will 
vitiate  their  verdict:  Vaise  v.  Ddaval,  1  T.  R.  11;  JacJcaon  v.  Williamson,  2 
Id.  281;  Owen  v.  IVarburton,  1  New,  326;  Rex  v.  M^ooUer,  2  Stark.  Ill; 
Straker  v.  Oraliam,  4  M.  &  VV.  721;  Burgess  v.  Langley,  5  Mac  &  G.  722; 
S.  C,  44  Eng.  Com.  L.  E.  379;  BeiUley  v.  Fleming,  1  Man.  G.  &  S.  382;  S.  C, 
50  Eng.  Com.  L.  R.  479;  Rapliael  v.  Bank  of  England,  33  Eng.  Law  &  Eq. 
276;  Davis  v.  Taylor,  2  Chit.  268;  S.  C,  18  Eng.  Com.  L.  li.  627;  Edmiston  v. 
Garrison,  18  Wis.  694;  Shaw  v.  Fish,  21  Id.  368;  Bobbins  v.  Windover,  2 
Tyler,  11;  Harris  v.  HtaUmgton.  Id.  147;  Thompson  v  Com..  8  Gratt.  637, 
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600;  BfdPs  ease,  14  Id.  613;  Beckd  ▼.  Com,,  22  Id.  924;  L^Ue  t.  BtfdweO,  21 
Tez.  612;  Johnson  ▼.  iStote,  27  Id.  769;  Heaves  r.  Moody,  15  Bich.  {B.  C.)  312; 
Farrer  v.  ^tofe,  2  Ohio  St  54;  J7aiu2y  ▼.  Proo.  Mutual  Ins.  Co.,  1  B.  I.  400; 
Tucker  v.  TWn  Council,  5  Id.  559;  UnderhiU  ▼.  Fan  CorUandt,  2  Johna.  Ch. 
349;  People  v.  Canuz/,  1  Park.  (N.  Y.)  256;  fFOMm  v.  People,  4  Id.  619; 
Dalrymple  ▼.  IFiZ&inM,  63 N.  Y.  363;  S.  C,  20  Am.  Bep. ^^44;   WiUiamsyr. 
Montgomery,  60  Id.  648;  Hutchinson  t.  Consum^r^  Coal  Co.,  7  Vroom,  24; 
<Sto«€  V.  Stetoart,  9  KeT.  120;  Cook  ▼.  Castner,  9  Cnah.  266;  Bridgewater  ▼. 
Plymouth,  97  Mass.  382;  fToodtoafti  ▼.  Leavitt,  107  Id.  453;  &  C,  9  Am. 
Bep.  49;  Paschal  St.  Martin  v.  Desnoyer,  1  Minn.  159;  KnowUon  t.  Afe- 
Mahmi,  13  Id.  386;  ^tote  v.  Stokely,  16  Id.  282;  SuOe  ▼.  Underwood,  57  Mo. 
40;  TV.  qf  Dakota  Y.Taylor,  1  Dakota,  479;  Forester  ▼.  C7ifani,  12  Am.  Deo. 
141,  note,  142,  where  this  question  is  considered,  and  the  late  anthoritMS 
cited.    In  Graham  &  Waterman  on  New  Trials,  toL  3,  p.  1428,  the  ren«Oii« 
why  the  affidavits  of  jurors  shonld  not  be  received  to  impeach  their  Terdict 
are  stated  as  follows: 

1.  Because  they  would  tend  to  defeat  their  own  solemn  acts  under  oath. 

2.  Because  their  admissions  would  open  a  door  to  tamper  with  jaiymeD 
after  they  had  given  their  verdict. 

3.  Because  they  would  be  the  means,  in  the  hands  of  a  dissatisfied  jurorp 
to  destroy  a  verdict  at  any  time  after  he  had  assented  to  it. 

These  reasons,  considered  in  connection  with  the  fact  that  it  always  has 
been  the  policy  of  the  law  to  keep  the  deliberations  of  juries  seeret,  and  to 
allow  jurors  to  arrive  at  their  own  conclusions  without  the  fear  of  being 
afterwards  compelled  to  disclose  or  to  have  disclosed  the  reasons  upon  which 
such  conclusions  were  based,  are  generally  advanced  by  the  later  cases  to 
show  that  such  affidavits  should  not  be  received.    In  Cooib  y.  Casiner,  9 
Cush.  278,  Shaw,  G.  J.,  said:  "We  think  the  judge  was  right  in  rejecting 
evidence  of  the  alleged  partiality  and  misconduct  of  a  juror  in  the  jniy-room, 
by  the  testimony  of  the  juror  himself,  or  of  the  other  jurors.     It  is  a  mla 
founded  upon  obvious  considerations  of  public  policyt  And  it  is  important 
that  it  should  be  adhered  to,  and  not  broken  in  upon  to  afford  relief  in  mp- 
posed  hard  cases.    A  verdict,  as  the  name  imports  [veredktum\  is  taken,  in 
theory  of  law,  to  be  absolute  truth,  and  it  is  important  that  it  be  so  regarded. 
All  communications  among  the  jurors  are  confidential;  they  are  intended  to 
be  secret,  and  it  is  best  they  should  remain  so.    It  is  very  probable,  indeed 
it  is  almost  inevitable,  that  many  things  should  be  said  and  views  expressed 
by  individual  jurors,  which  not  only  have  no  influence  on  others,  but  which 
they  themselves  do  not  ultimately  adhere  to  and  act  upon."    So  in  Dal' 
rymple  v.   Williams,  63  N.  Y.  363;  S.  G.,  20  Am.  Bep.  544,  similar  reaaons 
are  advanced  by  Allen,  J.:  "  There  are  reasons  of  public  poUcy,  why  juroti 
should  not  be  heard  to  impeach  their  verdicts,  whether  by  showing  their 
mistakes  or  their  misconduct.     Neither  can  they  properly  be  permitted  to 
declare,  with  a  view  to  affect  their  verdict,  an  intent  different  from  thai 
actually  expressed  by  the  verdict  as  rendered  in  open  court.     In  early  timet 
the  pains  and  penalties  visited  upon  jurors  for  false  verdicts  furnished  an 
additional  reason  why  they  should  not  be  allowed  to  impeach  them.     But 
the  rule  is  well  established,  and  at  this  day  rests  upon  well-understood  rea- 
sons of  public  policy  as  connected  with  the  administration  of  justice,  that  the 
court  will  not  receive  the  affidavits  of  jurymen  to  prove  misconduct  on  their 
part,  or  any  act  done  by  them  which  could  tend  to  impeach  or  overthrow 
their  verdict.    This  rule  excludes  affidavits  to  show  mistDJce  or  error  of  the 
jurors  in  respect  to  the  merits,  or  irregularity  or  misconduct,  or  that  tiMy 
mistook  the  effect  of  their  verdict,  and  intended  something  different." 
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In  California,  the  rule  laid  down  by  the  cases  last  cited  has  been  adopted; 
PeopU  V.  HwjJies,  29  CaL  257;  Hoare  v.  Hindl^,  49  Id.  274;  Polhemua  v. 
JJehnan,  50  Id.  438;  People  v.  Sprague,  53  Id.  491.  But  by  virtue  of  sec- 
tion 6.'>7  of  the  Code  of  Civil  Procedure  of  California,  affidavits  of  jurors  may 
be  received  on  motion  for  a  new  trial,  to  show  that  the  verdict  was  obtained 
"  by  a  resort  to  the  determination  of  chance:"  Turner  v.  T,  C,  W.  Co,^  25 
CaL  397;  Boyce  v.  CaL  Stage  Co,,  Id.  460;  Levy  v.  Brannan,  39  Id.  485. 

JintoBs,  AFFTOAvrra  of,  to  Sufpobt  theib  Verdict. — See,  upon  this 
question,  the  note  to  Foreiter  v.  Ouard,  12  Am.  Dec.  143.  In  Woodward  t. 
LeaviU,  107  Mass.  467;  S.  C,  9  Am.  Bep.  49,  this  question  is  considered, 
mod  the  late  anthorities  are  reviewed  and  examined. 
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[a  Txaan,  198.] 

Brmcrwio  Pbsfobkakcoi  of  a  Contract,  for  the  sale  of  a  tract  of  land,  at  the 
instance  of  the  vendee,  will  not  be  defeated  by  the  lapse  of  time,  when 
it  appears  that  the  delay  has  been  by  the  consent  of  both  parties,  and 
occasioned  by  the  embarrassment  of  the  vendor's  title;  or  where  it  has 
been  caused  by  the  vendee  being  insane,  or  by  the  vendor  failing  to  ob- 
tain the  legal  title,  notwithstanding  thirty  years  may  have  elapsed  from 
the  making  of  the  contract. 

Purchaser  who  Buys  Land  Knowiko  that  his  vendor  is  not  seised  in  fee, 
but  that  he  only  has  an  equitable  title  to  the  land,  can  not  rely  upon  the 
plea  that  he  is  an  innocent  purchaser  for  value  without  notice. 

Whxrx  Land  is  Claimbb  by  Entry  from  the  state,  every  person  dealing 
therewith  is  presumed  to  know  the  fact,  whether  it  has  or  has  not  been 
granted  by  the  state,  because  this  is  a  matter  of  record,  which  ordinary 
diligence  can  ascertain,  and  which  all  interested  are  bound  to  know,  if 
material,  before  they  contract 

Where  Two  Persons  have,  in  Good  Faith,  purchased,  at  different  times, 
a  tract  of  land  from  the  same  person,  who  holds  only  the  equitable  title 
thereto,  the  first  purchaser  has  the  best  right,  and  must  prevail,  the 
equities  being  equal  otherwise. 

Av  Innocent  Purchaser  without  Notice  of  a  tract  of  land  from  a  person 
holding  the  legal  title  thereto,  takes  it  discharged  of  a  trust,  created  by 
a  previous  contract  to  convey  to  another  party,  because  of  the  laches  of 
the  latter  in  taking  his  deed;  but  where  the  vendor  only  holds  the  equi- 
table title  to  the  land,  notice  thereof  is  comraanicated  by  a  contract  to 
convey,  as  well  as  by  deed,  and  the  rights  of  the  parties  are  governed  by 
the  maxim,  qui  pHor  est  tempore,  potior  est  jure, 

LiOAL  Title  to  Land  Granted  to  a  Person  who,  prior  to  such  grant,  and 
while  holding  the  equitable  title  thereto,  has  conveyed  it  to  others,  does 
not  inure  to  the  benefit  of  the  latter  until  their  deeds  are  rcigistered. 

Tex  facts  are  stated  in  the  opinion. 

Washington,  for  the  complainant. 

F.  B.  Fogg  and  W.  L.  Broum,  contra. 
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By  Court,  Catbon,  J.  The  first  question  in  this  cause  is,  can 
a  specific  performance  be  decreed  against  Leiper,  after  the  lapse 
of  more  than  thirty  years,  from  the  execution  of  the  title  bond 
from  Hugh  Leiper  to  James  Craig,  which  occurred  in  1785,  and 
the  bill  was  filed  in  1820  ? 

From  1785  to  1794,  forbearance  was  mutual  between  Craig 
and  Leiper,  because  of  the  embarrassment  of  the  title  to  the 
six  hundred  and  forty  acre  entry,  which  was  contested  by  Mur- 
free.  To  this  point  the  proof  is  very  satisfactory.  Indeed, 
Leiper  refused  to  convey  until  he  got  a  title  for  the  Kentucky 
lands  given  in  exchange  for  the  six  hundred  and  forty  acre 
entry. 

In  or  about  1790,  Craig  became  insane,  and  so  continued  nt^ 
til  his  death  in  1817.  This  the  court  thinks  fully  proven  by 
the  inquisition  of  lunacy,  in  connection  with  the  evidence  of 
witnesses. 

In  April,  1796,  Leiper  conveyed  to  Feland  the  six  hundred 
and  forty  acre  entiy,  which  he  claimed  to  be  a  discharge  of  his 
obligation  to  Craig.  During  the  mutual  forbearance  time,  did 
not  form  any  objection  to  the  assertion  of  his  equity  by  Craig; 
after  his  insanity  and  during  its  continuance,  Craig  could  not 
be  charged  with  laches,  nor  could  his  heir,  the  complainant,  be 
so  charged,  because  he  filed  his  bill  as  soon  as  he  could  discover 
in  whose  possession  the  warrant  was,  without  which  being  bad 
in  possession  and  adjudicated,  pursuant  to  the  lawi^  of  Tennessee, 
no  grant  could  issue.  But  what  is  conclusive  upon  this  pointy 
grows  out  of  the  fact  that  Leiper  himself  had  acquired  no  legal 
title  to  the  land,  which  rested  in  entiy,  and  therefore  be  was 
not  in  a  situation  to  comply  with  his  contract  of  1785,  at  any 
time  from  the  execution  thereof,  to  the  filing  of  this  bill. 

It  has  been  contended  with  great  ingenuity,  that  in  no  case  after 
the  lapse  of  twenty  years,  and  where  the  estate  in  the  mean  time 
has  changed  hands,  will  a  court  of  equity  give  specific  relief;  aud 
that  the  insanity  of  the  complainant  forms  no  exception  to  this 
general  rule.  The  existence  of  the  rule,  its  propriety  and  policy, 
this  court  has  often  recognized  and  has  no  idea  of  departing  there- 
from; bub  to  the  exception,  broad  as  contended  for  in  the  present 
instance,  we  can  not  consent.  Twenty  years'  acquiescence  by 
Craig,  or  even  a  much  shorter  time  had  he  been  sane,  would 
have  estopped  him  from  contesting  the  validity  of  the  convey- 
ance from  Leiper  to  Feland,  supposing  it  to  have  been  made 
with  his  knowledge;  but  from  the  time  of  the  execution  of  the 
deed  in  1796  to  the  time  of  Craig's  death  in  1817,  he  was  clearly 
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insane,  incapable  of  assent  or  dissent,  and  not  liable  to  the 
charge  of  laches,  or  sleeping  upon  his  rights;  and  he  is  there- 
fore not  affected  by  the  lapse  of  time  in  respect  to  Feland,  or 
the  conveyances  of  those  claiming  nnder  him.  So  far  this  court 
agrees  with  the  chancellor,  who  ordered  the  decree  below. 

The  main  point  in  this  cause,  and  which  the  chaocellor  ap- 
prehended to  be  for  the  defendants,  Leiper  and  Feland,  and 
upon  which  he  dismissed  the  bill  as  to  them,  is,  does  the  plea 
of  an  innocent  purchaser  without  notice  apply  to  the  mesne 
grantees  under  Feland  ?  The  land  was  entered  by  Leiper  by 
special  entry  in  January,  1784.  In  March,  1785,  Leiper  by  a 
title  bond  covenanted  to  convey  this  entry  to  Craig.  As  be- 
tween Leiper  and  Craig,  this  title  bond,  in  the  estimation  of  a 
court  of  equity,  transferred  the  right  of  Leiper  to  the  land  de- 
Bcribe4  in  the  bond  to  Craig,  and  which  right  thus  vested  was 
of  a  character  to  descend  to  the  heir  of  Craig  upon  his  death: 
8  Hayw.  116;  1  T.  B.  247,  284;  New,  45.  After  James  Craig's 
death,  William  Craig,  the  complainant,  had  the  right  to  enforce 
the  execution  of  the  bond:  3  Hayw.  116.  Was  the  conveyance 
from  Leiper  to  Feland  in  1796  a  discharge  of  the  bond  of  Leiper 
to  James  Craig  of  1785  ?  That  this  can  not  be  pretended,  upon 
the  part  of  Leiper,  will  appear  from  the  facts.  Craig,  though 
physically  present  when  the  deed  was  executed,  was  clearly  in- 
sane and  incapable  of  assent,  and  this  perfectly  within  the 
knowledge  of  Leiper,  who  was  aiding  Feland  to  commit  upon 
Craig  one  of  the  grossest  frauds  furnished  by  the  judicial  his- 
tory of  any  country.  If  the  transaction  stood  as  in  1796,  after 
the  conveyance  from  Leiper  to  Feland,  there  could  be  no  doubt 
of  the  complainant's  right  to  enforce  the  bond  in  some  shape. 
I>o  the  mesne  purchasers,  after  and  through  Feland,  stand  in 
any  better  situation  than  those  under  and  through  whom  they 
claim  title  ?  It  is  a  rule  in  equity  that  where  A.  contracts  to 
convey  to  B.,  then  conveys  to  C.  for  consideration,  without  no- 
tice, the  latter  takes  the  estates  discharged  of  the  trust:  9 
Johns.  463;  Sugd.  520.  This  rule  applies  to  the  case  where  a 
vendor  has  vested  in  him  the  legal  title,  and  transmits  the  same 
to  the  second  purchaser.  No  principle  governing  a  court  of 
equity  is  better  settled  than  this.  But  there  is  another  rule 
equally  well  settled.  That  a  purchaser  of  an  equitable  title 
must  always  abide  by  the  case  of  the  person  from  whom  he 
buys,  and  will  be  entitled  to  all  the  remedies  of  the  seller: 
Sngd.  524;  2  P.  Wms.  495;  2  Yes.  sen.  486. 

Therefore  the  plea  of  an  innocent  purchaser  must  aver  thai 
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the  vendor  was  seised  in  fee,  or  pretended  to  be  seised  in  fee, 
and  without  such  averment  the  plea  is  clearly  bad:  1  Yern.  246; 
8  P.  Wms.  281 ;  3  Ves.  285;  Beames  PI.  243;  9  Ves.  32;  16  Ves. 
252;  4  Desau.  287. 

There  is  no  instance,  says  Lord  Eldon,  of  the  plea  being  allowed 
without  the  averment  that  the  party  purchased  from  was  seised, 
or  pretended  to  be  seised  in  fee:  17  Yes.  290.  There  is  some 
confusion  in  the  application  of  this  doctrine  in  Tennessee, 
growing  out  of  the  difference  in  the  state  of  titles  here,  and  in 
England.  There  all  lands  are  granted  from  the  government 
and  passed  through  many  hands;  the  titles,  generally,  are  not 
registered;  every  man  keeps  his  own  title  deeds,  which  he  does 
not  expose;  in  most  instances  none  but  the  experienced 
conveyancers  can  ascertain  whether  the  vendor  has  the  l^al 
title,  of  which  actual  possession  is  generally  the  best  evidence. 
Hence  mistakes  are  common,  and  impositions  are  easily  prac- 
ticed. The  vendor  must  be  in  actual  possession,  and  the  ven- 
dee believe  he  is  acquiring  the  fee,  otherwise  he  can  not  be  a 
bona  fide  purchaser  within  the  meaning  of  the  plea:  3  Yes. 
226;  9  Id.  32;  16  Id.  262;  17  Id.  290;  4  Desau.  287;  Beames  PL 
243. 

But  suppose  the  purchaser  knows  the  vendor  is  not  seised  in 
fee,  that  he  claims  only  an  equity,  the  legal  estate  outstanding, 
and  with  full  knowledge  deals  for  the  equity;  in  such  case,  no 
one  will  pretend  that  the  vendee  can  rely  upon  the  plea  that 
he  is  an  innocent  purchaser  without  notice;  the  main  requisite 
is  wanting;  that  he  believed  the  vendor  seised  in  fee. 

In  case  of  land  claimed  by  entry  in  this  country,  every  per- 
son dealing  therefor  is  presumed  to  know  the  fact,  whether  it 
has  or  has  not  been  granted  by  the  state,  because  this  is  a  mat> 
ter  of  record,  which  ordinary  diligence  can  ascertain,  and 
which  all  interested  are  bound  to  know,  if  material,  before  they 
contract.  All  the  defendants,  then,  to  this  cause  are  presumed 
to  have  known  that  they  were  dealing  for  an  entry  only.  This 
beiug  the  case  as  between  Craig  and  those  defendants,  pretend- 
ing to  be  innocent  purchasers,  the  maxim  qui  prior  est  tempore, 
potior  est  jure^  he  who  is  first  in  time,  is  best  in  right,  applies: 
Siigd.  545;  1  T.  R.  775.  The  reason  why  an  innocent  pur- 
chaser takes  the  estate  discharged  of  the  trust  created  by  pre* 
vious  articles,  is  mainly  because  of  the.  laches  of  the  first 
purchaser  in  not  taking  his  conveyance;  but  this  is  not  re- 
quired where  the  vendor  has  only  the  equity,  in  which  case  the 
articles  communicated  the  equity  as  well  as  a  deed  in  form;  and 
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hence  the  foregoing  principle  is  the  gOYeming  one,  that  where 
the  equities  are  equal,  the  oldest  shall  prevail,  neither  vendee 
having  acquired  the  legal  title. 

In  these  cases  the  legal  estate  is  of  course  outstanding  in 
some  third  person,  as  trustee  in  some  way;  the  question  then 
arises  between  the  dealers  for  the  equity,  who  has  the  best  right 
to  call  for  the  legal  estate  from  the  trustee.  This  right  is 
clearly  in  the  first  purchaser,  and  were  the  trustee  to  convey  to 
the  second  purchaser  with  a  knowledge  of  the  first  articles,  he 
would  be  liable  to  the  value  of  the  land  to  the  first  vendee:  2 
Atk.  63;  1  T.  B.  771;  10  Yes.  250,  256;  15  Id.  835. 

To  this  rule  there  is  an  exception,  where  the  trustee  has 
joined  in  the  second  articles,  ignorant  of  the  execution  of  the 
first:  10  Tes.  270;  5  Madd.  260;  which  exception,  however,  has 
no  application  to  the  present  controversy.  Testing  the  cause 
under  examination  by  the  foregoing  principles,  and  few  diffi- 
culties are  presented.  The  state  held  the  legal  title  to  the  land 
for  Leiper,  who  covenanted  to  convey  first  to  Oraig,  and  eleven 
years  afterwards  conveyed  to  Feland;  which  conveyance  has 
never  been  legally  registered,  and  at  this  day  stands  upon  no 
higher  ground  than  Craig's  bond  for  title;  hence  Oraig,  having 
the  oldest  equity,  has  the  best  right  to  call  for  the  legal  estate. 
If  the  legal  estate  had  been  outstanding  in  a  third  person  as 
trustee,  subject  to  be  sued  and  brought  before  the  court, 
the  cause  would  be  entirely  simple;  but  it  has  been  contended, 
with  much  strength  on  the  part  of  the  defendants,  that  an  entry 
vested  in  the  enterer  a  title  legal  to  all  useful  purposes,  being 
descendible,  alienable,  and  subject  to  the  occupation  of  the 
owner;  that  the  deed  from  Leiper  to  Feland  passed  all  the  es- 
tate of  the  former;  that  the  purchasers  from  and  after  Feland, 
being  bona  fide  and  without  notice,  took  the  lands  discharged 
of  all  fraud  and  trust  as  against  Craig,  and  stand  upon  the  foot 
of  innocent  purchasers  of  granted  lands. 

This  argument  is  met  by  the  legal  reason  that  Craig's  equity 
can  only  be  postponed  for  laches  in  not  taking  the  legal  title. 
It  would  have  been  folly  in  Craig  to  have  taken  a  deed  purport- 
ing to  be  in  fee,  when  Leiper  had  no  title  of  a  freehold  nature 
to  be  passed  by  the  deed;  had  he  done  so,  still  Leiper  had  it 
in  his  power  to  assign  the  warrant  and  entry  to  another  in  whose 
name  the  grant  might  have  issued,  when  a  deed  with  warranty 
would  have  been  a  worse  assurance  than  a  title  bond,  because 
a  suit  thereon  would  have  been  much  more  difficult  and  per- 
plexing. 
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Until  Leiper  got  his  grant  he  had  no  right  to  ask  Craig  to 
take  a  deed;  and  it  is  very  doubtful  whether  the  latter  had  any 
right  to  come  into  a  court  of  equity  to  enforce  the  execution  of 
the  contract.  Perhaps  the  redress  was  only  at  law,  by  an  action 
upon  the  title  bond.  This  is  a  point  of  great  perplexity,  upon 
which  the  court  will  give  no  opinion.  After  the  bill  was  filed, 
a  grant  was  issued  to  Leiper,  by  consent  of  parties,  and  by  an 
order  of  the  court  this  facfc  was,  as  supplemental  matter,  by  con- 
sent and  order  of  the  court,  made  part  of  the  bill  and  answers, 
as  this  court  thinks  very  properly,  and  which  has  relieved  us 
from  much  difficulty. 

It  is  contended  that  so  soon  as  the  grant  issued  to  Leiper,  a 
title  vested  in  his  grantee,  Feland,  and  the  defendants  claim^ 
ing  under  the  latter.  This  is  answered  by  the  fact*  that  the 
deed  to  Feland  has  never  been  registered,  nor  could  any  title 
pass  thereby  until  registered:  Cooke,  110,  126,  254;  hence  the 
court  below,  with  propriety,  caused  the  grant  to  be  issued  to 
Leiper,  aud  a  title  to  be  vested  in  a  party  before  the  court,  to 
be  holden  in  trust  for  the  benefit  of  the  litigant  party  who 
should  on  a  final  decree  be  found  to  have  the  better  right. 
But  had  it  been  otherwise,  and  the  title  vested  as  the  argument 
claims,  yet  the  mistake  could  be  easily  rectified  by  divesting 
the  title  which  passed  to  the  prejudice  of  Craig's  superior 
equity.  Fearing  that  by  some  after  registration  of  Feland's 
deed,  further  litigation  may  be  produced,  the  court  order  the 
legal  title  to  be  divested  out  of  the  defendants,  and  vested  in 
Craig;  doing  away  all  motive  to  further  controversy. 

On  the  subject  of  costs  the  court  has  been  perplexed.  Fe- 
land and  Leiper  ought  certainly  to  pay  costs;  but  Leiper  is 
dead,  and  his  heirs  are  before  the  court  as  formal  parties,  and 
not  liable  to  pay  costs:  4  Bro.  C.  C.  178;  3  Atk.  773.  On 
Leiper's  death  the  untaxed  costs  fell  to  thegrouud:  2  Yes.  465. 
The  costs  of  Leiper,  the  complainant  must  pay.  Feland  will 
pay  all  the  costs  of  making  him  a  party  below,  aud  on  appeal. 
Deaderick's  executors  will  pay  nil  the  costs,  as  executors,  out 
of  assets  unadministered,  incurred  by  making  them  parties, 
because  they  withheld  the  warrant,  both  in  the  court  below  and 
this  court.  The  other  defendants  will  pay  their  costs  respect- 
ively in  the  court  below;  and  the  complainant  will  pay  the 
balance  of  the  costs. 

The  defendants  in  possession  of  the  land  will  surrender  the 
same  to  the  complainant,  on  or  before  the  twenty-fifth  of 
December  next. 

Decree  for  complainant. 
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This  Pitbchassr  of  an  Equitable  Titlk  is  subject  to  the  same  equities  aa 
his  vendor:  UniveraUy  v,  Cambrelintj,  G  Yerg.  86;  WUliama  v.  Love,  2  Head. 
86;  Young  v.  A  thins,  4  Heisk.  531,  all  citing  Craig  v.  Leiper,  There  can  be  no 
innocent  purchaser  of  one  who  is  not  seised  of  the  title:  White  v.  N.  dtN.  /?. 
Co,,  7  Heisk.  550;  also  citing  principal  case. 

Specifio  Performance. — In  the  note  to  Seymour  v.  Delancy,  15  Am.  Deo. 
S270,  and  note  299,  the  specitic  enforcement  of  contracts  in  specie  is  discussed. 
Bee  also  the  note  to  Anderson  v.  Oreen,  23  Id.  423,  where  the  enforcement  of 
▼olnntazy  contracts  is  considered. 
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[2  Tebqkb,  249.] 

Thx  Possession  of  a  Tenant  can  not  become  adverse  to  his  landlord  with- 
out some  notorious  adverse  holding  out  on  the  part  of  the  former. 

The  Gkantee  of  a  Tenant  at  Will  under  a  deed  purporting  to  convey  the 
fee,  may,  by  entering  under  such  deed  and  holding  possession  openly  and 
notoriously  for  himself,  for  seven  years,  become  vested  with  title  by  pre- 
scription as  against  his  grantor's  landlord. 

A  Tenant  at  Will  has  no  Estate  in  the  land,  and  can  not  transfer  the  poa- 
session  to  another,  or  make  any  lawful  contract  regarding  such  posses- 
sion; and  a  conveyance  by  him  is  a  mere  desertion,  and  his  grantee  on 
entering  may  hold  adversely  to  his  landlord. 

Ejectment,  commenced  in  August,  1822.  Verdict  and  judg- 
ment for  plaintiff's  lessor,  Donelson.  The  decision  of  the  court 
depended  on  the  question  of  jjossession  only.  The  lands  were 
embraced  in  Donelson's  claim,  and  were  in  the  latter  part  of 
1813  settled  upon  by  one  Wilkerson,  who  built  a  cabin  and 
cleared  a  patch  of  ground.  He  then  went  on  a  campaign  against 
the  Indians,  leaving  his  family  on  the  place.  In  May»  1814,  he 
returned.  One  of  the  witnesses  testified  that  Wilkerson  had 
told  him  that  his  settlement  was  originally  made  by  permission 
from  Donelson,  but  that  Donelson  never  gave  him  any  written 
lease;  that  he  applied  to  Donelson  for  a  written  lease,  but  was 
refused;  that  about  the  same  time,  in  the  latter  part  of  1814  or 
in  1815,  on  being  refused  by  Donelson,  Wilkerson  applied  to 
Doak  for  a  lease,  and  obtained  it.  In  1815  or  1816  Wilkerson 
sold  the  Doak  lease  to  Pugh  or  Whitworth,  who  lived  on  the 
lands  until  the  fall  of  1821  or  the  early  part  of  1822,  since 
which  time  Warner  and  one  of  the  defendants  had  been  living 
on  the  land.  In  1820  or  1821,  Doak,  with  others,  went  to 
Whitworth's  house  on  the  land,  and  threatened  to  put  him  out 
by  force,  because  informed  that  Whitworth  had  been  prevailed 
on  to  disclaim  Doak's  title,  and  take  a  lease  from  Donelson. 

The  court  charged  the  jury,  in  substance,  thus:  The  plaintiff 
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has  proved  by  a  witness  that  he  leased  under  him,  and  then  had 
Beveu  years'  possession.  The  evidence  to  prove  this  is  hearsay, 
but  it  was  admitted  without  objection.  The  Doaks  also  claim 
the  benefit  of  the  possession  under  this  tenant.  The  admission 
of  this  tenant,  Wilkerson,  is  evidence  against  Doak.  Defend- 
ants claim  that  Donelson  had  no  deed  until  1816,  and  that  the 
time  prior  to  that  date  does  not  count.  If  Donelson  claimed 
between  1813  and  1816  under  a  different  title,  and  not  under  his 
grantor,  Blount,  then  the  statute  of  limitations  would  not  run 
in  his  favor  till  he  got  his  deed;  but  if  he  claimed  under  Blount, 
or  was  his  agent,  the  possession  would  be  the  possession  of 
Blount.  It  is  therefore  important  to  consider  whether  Donel- 
son claimed  under  Blount.  Though  Donelson's  tenant,  on  ac- 
count of  being  refused  a  lease  by  his  landlord,  went  and  took  a 
written  lease  from  Doak,  still  the  tenant's  possession  would  be 
that  of  the  first  landlord.  The  tenant  must  act  fairly,  and  first 
retmn  possession  to  the  landlord  from  whom  he  got  it,  or  his 
possession  will  continue  to  be  for  the  benefit  of  the  latter,  and  will 
protect  the  latter  under  the  statute  of  limitatiors,  although  the 
second  lessor  considered  the  possession  as  his  under  the  last  lease. 
It  will  be  for  the  jury  to  consider  how  the  act  of  limitation  is. 
If  the  tenant  had  possession  more  than  seven  years,  the  title  of 
plaintiff  is  good  by  prescription,  whether  it  was  originally  good 
or  not. 

O.  8.  Yerger^  for  the  plaintiff  in  error. 

F.  B.  Fogg  and  Brown,  for  the  defendants. 

By  Court,  Catbok,  J.  One  question  in  this  cause  is  as  to  the 
Admissibility  of  Higgins'  testimony.  He  proved  that  Wilker- 
Bon  told  him  that  he  settled  upon  the  land  by  the  permission  of 
John  Donelson;  the  evidence  was  objected  to  as  hearsay,  but 
was  received  by  the  court.  I  am  inclined  to  the  opinion  that 
the  court  acted  correctly  in  permitting  the  evidence  to  go  to  the 
jury;  it  was  offered  as  a  mere  fact  connected  with  the  matter  in 
dispute,  not  calculated  to  affect  Doak  further  than  the  fact  of 
Wilkerson's  being  Donelson's  tenant  would  affect  him.  It  was 
a  part  of  the  ns  gestae,  and  in  most  cases  is  almost  the  only 
means  of  ascertaining  tbe  quo  animo  with  which  possession  of 
lands  is  taken  or  held.  Tbe  simple  fact  of  Wilkerson's  being 
in  possession,  would  leave  it  uncertain  whether  he  claimed  for 
Donelson  or  Doak,  or  cither.  The  authorities,  when  examined, 
will,  T  think,  sustain  this  position:  Stark.  Ev.,  pt.  1,  sec.  28, 
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pp.  47,  48;  pt.  2,  sec.  33,  p.  53;  1  Phil.  Ev.  182;  Davis  v.  Pierce, 
2  T.  B.  53;  1  Johns.  163;  4  Id.  234;  4  Taunt.  16. 

But  as  this  point  is  unnecessary  to  be  decided,  and  as  Judge 
Peck  Offers  with  me  in  opinion  upon  this  point,  I  will  not  be 
positive  how  it  is;  I  have  merely  stated  my  impression  from  the 
authorities. 

The  next  point  is,  did  the  circuit  court  charge  the  jury  cor« 
rectly  as  to  the  character  of  the  possession  holden  by  the  ten- 
ants on  the  land,  both  parties  claiming  them,  and  each  relying 
upon  the  act  of  limitations  in  aid  of  their  respective  titles? 
The  facts  are  as  follows:  Wilkerson  went  upon  the  land  in  dis- 
pute in  the  fall  of  1813,  and  made  a  small  improvement^  by 
building  a  cabin  and  clearing  a  turnip  patch;  this  he  did  by 
the  permission  of  Donelson.  Wilkerson  remained  on  the  land 
two  years  or  more,  and  then  applied  to  Doak  for  a  lease,  and 
got  one,  assigning  as  a  reason,  that  he  apprehended  Doak  had 
the  better  title,  and  that  he  had  applied  to  Donelson  for  a 
written  lease,  which  he  refused  to  give;  but  there  is  no  evi- 
dence that  Donelson  had  any  knowledge  of  this,  or  any  rea- 
son to  believe  that  Wilkerson  claimed  Doak  as  his  landlord. 
What  notorious  and  adverse  holding  against  his  landlord  will 
amount  to  an  ouster  when  committed  by  a  tenant,  and  thereby 
acquire  to  the  tenant  himself  a  title  under  the  act  of  limita- 
tions, we  will  not  pretend  to  state,  as  it  would  be  a  mere  dic- 
tum upon  a  most  abstruse  and  delicate  subject;  we  can  only 
say  that  it  appears  clear  from  the  evidence  that  nothing  tran- 
spired between  Wilkerson  and  Donelson  of  a  notorious,  adverse 
holding  out  on  the  part  of  the  tenant,  Wilkerson,  to  change 
the  character  of  the  original  possession  as  between  the  parties: 
Adams  on  Eject.  56. 

I  wish  not  to  be  understood  as  intimating  that  a  tenant  going 
in  under  A.  can,  under  any  circumstances,  renounce  A.'s  title, 
claim  to  hold  under  B.,  and  by  this  means  form  a  bar  in  favor 
of  the  outstanding  title  of  B.  This  point  it  is  unnecessary  to 
decide,  but  I  believe  the  course  of  legal  thinking  in  Tennessee 
has  been  that  a  tenant  can  not  be  permitted  to  set  up  an  out- 
standing title  in  a  third  person  to  the  prejudice  of  the  title 
under  which  he  entered  at  any  time;  nor  has  he  the  power, 
whilst  continuing  in  possession,  to  change  its  original  character 
so  as  to  confirm  the  outstanding  title  of  a  third  person  by  the 
statute  of  limitations;  that  the  contract  of  the  third  person  is  a 
dishonest  tampering  with  the  tenant  and  can  avail  nothing 
against  the  first  landlord.     Such,  no  doubt,  was  the  opinion  of 
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the  venerable  and  distinpfuished  circuit  judge  who  presided  upon 
the  trial  of  this  cause  below,  which  doctrine  he  extended  to 
Whit  worth  and  Pugh,  supposing  them  sub- tenants  under  Wil- 
kerson,  without  taking  the  distinction  that,  under  the  circum- 
stances, no  priyitj  could  possibly  exist  between  them  and 
Donelson. 

We  consider  the  law  to  be,  and  it  has  often  been  decided  in 
this  state,  that,  where  A.  enters  as  tenant  at  will  of  B.,  and  con- 
veys to  C.  by  deed  purporting  to  be  in  fee,  under  which  C.  en- 
ters and  holds  possession  openly  and  notoriously  for  himself 
for  seven  years,  either  by  himself  or  his  tenants,  the  statute 
confirms  the  title  of  0. ,  because  he  entered  as  a  wrong-doer  at 
first,  and  held  possession  under  his  deed  adversely  to  B/s  title. 

In  this  case  Higgins  proves  that  in  the  fall  of  1821,  or  the 
first  of  1822,  the  defendants  went  into  possession  of  the  land; 
that  four,  five,  or  six  years  before,  Whitworth,  and  perhaps 
Pugh,  were  in  possession  of  the  land  claimed  under  Doak; 
that  either  Whitworth  or  Pugh  had  purchased  the  lease 
Wilkerson  had  taken  from  Doak  in  1815  or  1816,  and  under 
which  Wilkerson  had  held  the  land  from  the  time  the 
lease  was  taken  until  he  sold  it.  The  tenancy  of  Wilkerson 
was  a  permissive  occupancy  of  the  land,  and,  at  most,  a 
mere  tonaucy  at  will:  Adams  on  Eject.  102, 103, 104.  The  rela- 
tion of  landlord  and  tenant  did  exist  between  him  and  Donel- 
son, sufficient  to  have  formed  a  bar  in  Donelson's  favor,  had  he 
continued  seven  years  on  the  land.  The  same  is  true  of  the 
possession  of  Whitworth  and  Pugh  as  to  Doak. 

Wilkerson  held  as  tenant  at  will  under  Donelson,  had  no  es* 
tate  in  the  land,  and  could  not  transfer  his  possession  to  an- 
other, because  he  could  make  no  lawful  contract  in  reference  to 
it;  the  very  nature  of  his  occupancy  precluded  all  idea  of  deal- 
ing with  it  as  an  interest  in  the  land,  or  of  a  sub-tenancy  under 
him.  No  notice  therefore  can  be  taken  of  any  contract  between 
him  and  Whitworth  or  Pugh,  as  it  was  clearly  an  act  of  deser* 
tion  on  his  part  and  terminated  his  tenancy:  2  Bl.  Com.  146. 

The  moment  Wilkerson  left  the  possession  it  was  vacant  so  far 
as  Donelson  was  concerned,  and  Whitworth  and  Pugh  could 
rightfully  enter  as  Doak's  tenants,  and  hold  adversely  to  Don- 
elson. No  notice  to  him  of  adverse  holding  was  necessaiy. 
because  he  knew  they  were  not  his  tenants,  he  had  not  put 
them  into  possession;  prima  facie  they  were  intruders  on  his 
land;  or,  in  other  words,  Wilkerson  had  no  interest  in  the 
premises  that  authorized   him  to  create  any  privity  between 
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Wbitworth  and  Pugb  and  Donelson;  hence  the  relation  of 
landlord  aud  tenant  did  not  nor  could  not  exist.  They  went  in 
aTowecIly  as  tbe  tenants  of  Doak,  held  openly  and  notoriously 
under  him,  aud  consequently  adverse  to  Donelson's  title,  to  the 
doin<r  of  which  no  legal  ohjection  stood  in  their  way. 

The  judge  charged  the  jury,  "that  the  inferior  title,  if  con- 
firmed by  seven  years'  adverse  possession,  gave  the  plaintiff  the 
right  to  recover.'*  This  is  clearly  the  law.  It  was  further 
charged,  "he  has  proved  by  a  man  that  he  leased  under  him, 
and  tben  had  seven  years'  possession."  It  is  then  remarked 
that  the  evidence  was  objected  to  as  hearsay,  but  the  court 
thought  it  competent.  The  court  must  have  connected  the 
tenancies  of  Wilkersou,  Whitworth,  aud  Pugh,  as  one  holding 
for  Donelson,  or  he  could  not  have  told  the  jury  that  Donelson 
had  proved  he  leased  to  a  man,  and  then  had  seven  years'  pos- 
Bession.  Wilkerson  could  not  have  had  possession  more  than 
five  years  at  most  from  the  proof.  Be  that  as  it  may,  the  jury 
were  plainly  and  explicitly  told  by  tbe  court  that  from  the 
proof  Donelson  had  acquired  a  good  title  by  force  of  the  statute 
of  limitations,  which  was  an  end  to  tbe  controversy  in  that 
court,  and  was  no  doubt  so  intended  by  the  court.  In  this, 
for  the  reasons  before  given,  we  think  he  was  clearly  in  error, 
and  forasmuch  as  Doak  may  be  enabled  to  defend  himself  by 
the  bar  formed  by  the  act  of  limitations,  we  reverse  the  judg« 
ment,  and  order  the  cause  to  be  retried. 

Judgment  reversed. 

In  Jackson  v.  Davis,  18  Am.  Deo.  451,  it  was  held  that  the  relation  of  land- 
lord and  tenant  once  established  attaches  to  all  who  sacceed  to  the  poflseasion, 
through  or  under  the  tenant,  immediately  or  remotely:  See  the  aathoritiee 
dted  in  the  note  to  that  case  at  page  460;  see  BecU  v.  Brookes  Ea^rSt  23  Id.  401. 


RoDES  AND  Kelly  v.  Cbooeett  and  Adams. 

[2  TsBGKB,  846.] 

Sureties  who  have  Paid  the  Debt  for  which  they  were  security,  may 
reach  in  equity  any  fund  set  apart  by  the  principal  debtor  for  the  pay- 
ment of  such  debt)  no  matter  who  the  trustee  or  cestui  que  trust  is. 

Iv  A  Debtor  Mortgage  his  Lakd  lo  a  Credftor,  on  condition  that  the 
mortgagee  pay  out  of  the  land  another  debt  for  which  certain  sureties  of 
the  mortgagor  are  liable,  such  sureties  may  in  equity  set  up  that  condi- 
tion by  parol,  and  enforce  it  upon  the  property  in  the  hands  of  the  mort* 
gagee. 

The  facts  are  stated  in  the  opinion. 
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O,  S,  Ferger,  for  complainants. 
F,  B,  Fogg  and  Oihbs,  contra. 

By  Court,  Catbon,  J.  The  bill  charges  that  Francis  Ander- 
son had  been  sued  bj  Donaho  and  Brevard,  in  the  Wilson 
county  court,  and  in  1820  a  judgment  was  recovered  against 
him  for  one  thousand  nine  hundred  dollars,  from  which  be  ap- 
pealed, and  complainants  were  his  security  to  the  circuit  court 
for  the  appeal,  and  bound  for  the  debt.  Anderson  owed 
Crockett  and  Adams  largely,  and  on  being  pressed  for  a  mort- 
gage on  the  plantation  and  premises  where  he  lived,  to  secure 
Crockett  and  Adams,  refused  to  execute  it,  saying  it  would  de- 
prive him  of  the  means  of  paying  Donaho  and  Brevard's  debt, 
and  the  complainants,  as  his  securities,  would  suffer.  That 
Adams  verbally  promised  to  pay  the  debt  of  Donaho  and 
Brevard,  if  Anderson  was  unable  to  do  so,  when  the  judg- 
ment was  aflSrmed,  so  that  the  complainants,  as  securities  of 
Anderson,  should  not  suffer,  if  he  would  execute  the  mortgage, 
which  he  did.  The  complainants  were  compelled  to  pay  the 
debt  of  one  thousand  nine  hundred  dollars,  and  Crockett  and 
Adams  had  foreclosed  the  mortgage,  and  applied  the  proceeds 
to  their  own  use.  It  also  appears  by  the  decree  that  the  land 
produced  four  thousand  dollars.  This,  we  presume,  was 
ascertained  by  an  account  taken  before  the  master,  which  is 
unexcepted  to,  from  anything  appearing,  and  is  a  fact  in  the 
cause. 

Bodes  and  Kelly,  having  paid  the  debt  of  Donaho  and 
Brevard,  are  substituted  to  their  rights.  Suppose  the  debt 
had  not  been  paid  by  Bodes  and  Eelly  to  Donaho  and  Brevard, 
could  the  latter  in  equity  compel  Crockett  and  Adams  to  pay  it 
then  ?  And  if  Crockett  and  Adams  were  bound  to  Anderson  to 
pay  it,  can  Bodes  and  Kelly  enforce  the  contract  in  equity  f 
This  depends  upon  the  contract  between  F.  Anderson  and 
Adams  when  the  mortgage  was  executed.  Did  Adams,  as  a 
condition  of  the  execution  of  the  mortgage  for  the  land,  agree 
and  bind  Crockett  and  Adams  to  pay  and  satisfy  the  judgment 
of  Donaho  and  Brevard,  for  and  in  behalf  of  Francis  Ander- 
son? 

The  bill  charges  the  fact;  Anderson  so  admits  it  in  his  an- 
swer. Adams  admits  in  his  answer,  that  he  applied  for  the 
mortgage  to  secure  the  debt  of  Crockett  and  Adams;  that 
Anderson  objected  to  executing  the  same,  alleging  Bodes  and 
Kelly  were  his  securities  in  the  appeal,  and  that  he  did  not 
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wish  to  incumber  the  lands,  for  fear  it  might  injure  them. 
Adams  then  offered  to  take  an  assignment  of  Anderson's  book 
accounts,  to  secure  his  debt.  To  this  Anderson  objected,  say- 
ing he  could  best  collect  them  himself.  Adams  then  proposed 
that  Anderson  should  mortgage  the  land,  and  if  he  should  not 
be  able  to  realize  enough  from  the  accounts  to  pay  the  debts 
complainants  "were  bouod  for,  Adams  would,  on  the  faith  of  tha 
accounts,  advance  as  much  money  to  discharge  the  debt  as 
Paulding  Anderson  would  advance.  Adams  expressed  it  as  his 
opioion  at  the  time  that  the  judgment  appealed  from  bound 
the  land,  as  is  shown  by  the  evidence  of  Paulding  Anderson; 
and  he  said  if  it  was  sold  by  yirtue  of  the  execution,  he  would 
buy  it  in,  and  make  his  title  by  the  mortgage  good. 

Banister  Anderson  says  that  he  thinks  Adams  said  he  thought 
the  laud  sufficient  to  pay  both  debts,  that  of  Crockett  and 
Adams,  and  Donaho  and  Breyard.  This  is  improbable.  Adams 
said  to  Johnson  he  thought  the  land  mortgaged  worth  consid- 
erably more  than  Donaho  and  Brevard's  debt.  Paulding  Ander- 
son also  proves  tbat  shortly  after  the  mortgage  was  executed 
Adams  obtained  a  note  executed  by  Paulding  to  Francis  Anderson 
for  five  thousand  dollars,  due  first  of  March,  1821.  On  this,  one 
thousand  two  hundred  and  twenty  dollars  had  been  paid  by  Pauld- 
ing to  F.  Anderson,  and  a  credit  was  indorsed,  leaving  to  Adams 
three  thousand  seyen  hundred  and  eighty  dollars.  Nine  thousand 
dollars'  worth  of  goods  had  been  purchased  of  Crockett  and 
Adams,  five  thousand  dollars'  worth  of  those  were  taken  by 
Paulding,  the  son,  and  the  note  given  to  Francis  Anderson  to 
secure  the  payment.  This  proof,  taken  in  connection  with  the 
answer  of  Adams,  leaves  it  somewhat  doubtful  what  the  con- 
tract was,  although  it  was  clear,  from  this  and  other  evidence, 
Francis  Anderson  intended  to  provide  for  the  payment  of  the 
debt  of  Donaho  and  Brevard  before  he  subjected  his  land  to 
the  payment  of  Crockett  and  Adams'  debt. 

Sarah  Anderson  proves,  that  on  the  morning  before  the  mort- 
gage was  executed,  she  heard  Francis  Anderson  tell  Mr.  Adams, 
that  there  was  a  judgment  against  himself,  and  Bodes  and 
Kelly,  as  his  securities,  and  if  he  thought  that  judgment  did 
Qot  bind  the  land,  he  would  not  sign  the  mortgage.  Adams 
asked  if  there  was  any  other  judgment  against  him.  Anderson 
answered,  "Not  at  this  time."  Mr.  Adams  tben  said,  if  he 
would  sign  the  mortgage,  that  when  the  judgment  came  against 
him,  he  would  furnish  money,  if  Francis  Anderson  was  not  pre* 
pared  to  pay  it. 
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This  evidence  is  confirmed  by  all  the  facts  and  ciicumBtancefl 
in  the  record,  and  is  to  our  minds  conclusive,  that  as  a  part  con- 
sideration of  the  land  mortgaged,  Crockett  and  Adams  were  to 
pay  the  debt  of  Donaho  and  Brevard,  should  Anderson  not  be 
prepared  to  pay  it;  and  that  the  lien  on  the  land  in  favor  of 
Crockett  and  Adams  by  the  mortgage,  should  abate  so  much. 
Having  been  bound  to  pay  it  by  contract  with  Anderson,  Bodea 
and  Kelly,  who  did  not  pay  it,  did  so  for  Crockett  and  Adams, 
and  may  well  come  into  equity  to  enforce  Anderson's  payment. 
It  was  the  securing  of  a  fund  for  the  payment  of  a  debt,  by  the 
means  of  the  principal  debtor,  and  we  hold  it  that  the  security 
can  reach  such  fund,  it  matters  not  who  the  trustee  or  the  ceg- 
iui  que  trust  is:  West  v.  Belches,  5  Munf.  193;  2  Call,  125;  1 
Johns.  Ch.  Cas.  119,  120  [Moses  v.  Murgairoyd,  7  Am.  Dec.  478]. 
Suppose  Crockett  and  Adams  had  been  the  creditors  of  Ander- 
son for  two  thousand  dollars,  the  land  had  been  worth  four  thou- 
sand dollars,  they  had  taken  the  land  in  discharge  of  their  debt, 
and  agreed  to  pay  Donaho  and  Brevard's  debt  of  two  thousand 
dollars;  Donaho  and  Brevard  had  forced  their  debt  by  execu- 
tion from  the  securities;  could  Crockett  and  Adams  have  re- 
sisted the  payment  to  the  securities,  substituted  to  all  the  rights 
(against  the  fund)  of  the  creditor  and  principal  debtor?  Cer- 
tainly not.  How  does  this  case  differ  ?  In  no  wise,  save  that 
the  land  was  not  equal  in  value  to  the  debt  of  Crockett  and 
Adams,  yet  their  contract  is  equally  binding  on  them.  This 
was  a  common  case  of  one  creditor  obtaining  part  payment  in 
property  on  the  condition  of  furnishing  money  to  relieve  the 
debtor  from  a  judgment  involving  innocent  and  suffering  securi- 
ties, to  relieve  whom,  out  of  a  fund  secured  to  pay  the  debt 
by  the  means  of  the  principal  debtor,  a  court  of  chanoeiy  has  in 
no  instance  within  our  knowledge  withholden  its  aid.  Let  the 
decree  of  the  circuit  court  be  affirmed. 

Decree  affirmed.  

SXTBBOGATION  OF  SOBKTT  TO    CBBDrrOB'S    BnfKDODIt    JSTc^et  T*    fFoffd^  • 

Am.  Dec.  554;  Creager  v.  BrtngU,  9  Id.  516. 


Henderson  v.  Ovebton* 

(2  Yeboxr,8M.] 
BnoFPEL  BT  Conduct. — Where  a  person  stands  by,  and  knowingly  permiti 
another  to  purchase  and  expend  money  on  hmd  under  an  eRODeoas 
opinion  of  the  title,  without  making  known  his  claim  thereto,  he  will  ool 
afterwards  be  allowed  to  assert  his  claim  against  such  purchaser. 
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Caveat  Ehptor  is  the  nndoubted  rale  in  relation  to  the  sale  of  lands  under 
execution,  and  there  is  no  warranty  of  title  at  such  sale,  either  express 
or  implied. 

Bhebiw's  Deed  is  the  conveyance  of  the  debtor's  legal  title,  without  any 
warranty,  express  or  implied. 

Bhksiff'b  Deed,  as  an  Assurance  or  Title,  stands  lower  than  any  other. 

JtTDOMENT  Creditor  is  not  Estopped  from  asserting  an  after  acquired  titls 
to  land,  sold  under  execution,  against  the  purchaser  at  such  sale. 

Gquitt  Follows  the  Law,  and  where  there  is  no  legal  liability,  equity  can 
create  none. 

Sheritf's  Deed  Imposes  no  Leoal  Liabiutt,  either  express  or  implied, 
on  the  judgment  creditor  to  protect  the  title  acquired  by  the  purchaser 
at  execution  sale;  and  if  the  party  against  whom  the  execution  issued, 
had  no  title  to  the  property  sold,  the  purchaser  acquires  none,  and  the 
deed  is  void,  both  at  law  and  in  equity. 

Bquitt  will  not  Enjoin  the  Execution  of  a  judgment  in  ejectment  at 
the  instance  of  a  party  who  purchased  the  land  at  execution  sale,  under 
a  void  judgment,  although  the  judgment  in  ejectment  may  have  been 
obtained  by  the  judgment  creditor  in  the  execution  sale  against  such 
purchaser,  upon  a  title  acquired  subsequent  to  such  sale. 

Purchaser  op  Land  at  Execution  Sale,  where  the  judgment  on  whioh 
the  execution  issued  is  void,  and  the  sale  consequently  void,  may  recover 
from  the  judgment  creditor  the  purchase  money  paid  at  such  sale. 

The  facts  are  stated  in  the  opinion. 

By  Court,  Catbon,  J.  In  1798,  Overton  caused  an  attach- 
ment to  issue  against  the  estate  of  David  Allison,  which  was 
levied  upon  land.  At  this  stage  of  the  proceeding  Allison  died. 
A  scire  faciaa  "was  run  to  bring  in  William  Blount,  as  executor 
of  Allison.  Blount  made  no  defense,  and  judgment  was  ren- 
dered against  him  by  default,  and  Overton  recovered  against 
bim  the  sum  claimed.  At  the  next  term,  an  order  was  made 
bj  the  Sumner  county  court,  where  the  proceedings  were  had, 
that  a  scire  faciei  should  issue  against*  the  heirs  of  David  Alli- 
son, to  show  cause  why  judgment  should  not  be  entered  up 
against  them  for  the  amount  recovered  by  the  judgment 
against  the  executor.  No  heirs  were  named  in  the  writ.  This, 
and  a  succeeding  scire  facias,  were  returned  '*  not  found."  A 
judgment  was  then  rendered  against  the  heirs  of  David  Allison 
"  according  to  scire  facias."  Various  executions  issued  upon 
this  judgment;  the  first  in  1801,  and  levies  and  sales  were  made 
by  virtue  thereof. 

In  the  fall  of  1819,  Overton  caused  an  execution  to  be  deliv- 
ered to  the  sheriff  of  Stuart  county,  grounded  upon  this  judg- 
ment, and  caused  it  to  be  levied  upon  a  tract  of  land  of  one 
thousand  acres,  lying  within  said  county.  The  land  was  ad- 
vertised and  sold  to  complainants  for  two  hundred  and  forty 
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dollars,  and  a  deed  was  made  to  them  in  the  nsnal  form  by  the 
sheriff.  In  1822,  a  compromise  took  place  between  Oyerton, 
Andrew  Jackson,  and  others,  in  reference  to  claims  Jackson  and 
Overton  had  against  the  estate  of  David  Allison,  and  the  one 
thousand  acre  tract  of  land  was  by  Jackson  conveyed  to  Over- 
ton. Upon  this  title,  Overton  brought  ejectment  against  the 
complainants,  and  obtained  a  verdict  and  judgment  for  the 
land.  To  enjoin  this,  the  bill  was  filed,  and  an  injunction 
awarded  to  stay  the  execution  of  the  writ  of  possession,  which 
was  made  perpetual,  by  decree  on  the  final  hearing  before  the 
chancellor,  from  which  there  was  an  appeal  prosecuted  to  this 
court. 

It  is  contended  for  complainants,  that  Overton,  having  in- 
duced them  to  purchase  at  the  sheriff's  sale,  is  estopped  to  set 
up  his  subsequently  acquired  deed.  Overton,  neither  by  him- 
self nor  through  his  agent,  made  any  representations  to  corn- 
plaiuants  as  to  the  state  of  the  title.  The  facts  seem  to  be^ 
that  Samuel  B.  Overton,  a  relation  of  defendant,  transacted  the 

■  * 

business,  and  that  his  object  was  to  buy  in  the  lands  of  Alii- 
son's  heirs,  at  a  great  sacrifice,  upon  speculation.  That  the 
complainants  attended  the  sale,  and  bid  from  similar  motives^ 
each  risking  the  title,  acting  in  opposition  to  each  other,  and 
being  unacquainted. 

Where  one  man  stands  by,  and  knowingly  permits  another 
to  purchase  and  expend  money  on  land,  under  an  erroneous 
opinion  of  title,  without  making  his  claim  known,  he  shall  not 
afterwards  be  permitted  to  exercise  his  legal  right  against  such 
deceived  purchaser:  2  Atk.  86;  1  Eq.  Cas.  Abr.  356;  Free,  in 
Ch.  37;  2  Vern.  150;  3  Atk.  692;  5  Yes.  688;  7  Id.  230;  1  Johns. 
Ch.  344,  354.  Overton  had  no  title  at  the  time  of  the  sheriff's 
sale,  and  was  endeavoring  to  obtain  it;  for  which  purpose  his 
agent  bid  up  the  land  to  nearly  the  price  of  complainant's  bid. 
It  is  impossible  to  apply  the  principle  to,  Overton.  To  a  party 
situated  as  Jackson  was,  alone  can  the  doctrine  be  made  to  ap- 
ply, and  in  reference  to  him  even  it  would  be  inapplicable. 
Any  man's  title  could  be  defeated  if  a  purchaser  at  execution 
sale  could  say  to  the  legal  owner,  ignorant  or  *  conusant  of  the 
pretended  purchase:  "You  passively  stood  by  and  permitted 
me  to  be  deceived."  Gaveai  emptor  is  the  undoubted  rule  in  re- 
lation to  titles  in  cases  of  execution  sales  of  land;  there  is  no 
warranty  of  title,  either  express  or  implied,  by  any  one:'  1  Tenn. 
286;  4  Hayw.  179;  2  Bay,  171;  2  Murphy,  N.  C.  291;  1  Dev. 
k  B.  39;  2  Bibb.  95;  Mart.  575,  615. 
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It  is  next  contended  the  rule  applies  to  Overton  "  that  where 
A.  sells  land  to  B.,  and  executes  a  conyeyance  purporting  to  he 
in  fee  with  warranty  of  title,  when  A.  had  no  estate,  hut  after- 
wards has  conyeyed  to  him  the  fee,  the  henefit  of  this  convey- 
ance shall  inure  to  B.,  the  purchaser:  1  Inst.,  sees.  446,  265,  a 
and  b;  Lit.,  sec.  476;  lOVin.  Abr.  483;  1  Salk.  275,  276;  2  Id. 
685;  4  Com.  Dig.,  Estoppel,  A,  2;  1  Johns.  Cas.  90;  4  Johns. 
194;  12  Id.  201;  13  Id.  816*.  The  courts  of  New  York  seem 
to  treat  this  as  an  estoppel,  proceeding  upon  the  ground  that 
the  grantor  is  not  permitted  to  gainsay  his  own  deed  by  alleg- 
ing he  had  no  title  at  the  time  he  conveyed.  All  estoppels 
proceed  upon  this,  that  in  the  nature  of  evidence,  some  is  of 
too  high  a  grade  to  be  denied.  A  fact  admitted  by  recital,  or 
directly  in  a  covenant  or  deed,  concludes  all  the  parties  to  it, 
and  can  not  be  averred  against:  Com.  Dig.,  Estoppel,  A,  2. 

We  doubt  whether  this  be  the  true  reason,  however,  why,  if  A* 
oonveys  to  B.,  with  warranty  of  title,  when  he  had  none,  and 
afterwards  by  conveyance  acquires  the  fee  from  C,  the  benefit 
of  the  latter  deed  shall  inure  to  B.  Coke  gives  the  better  rea- 
son in  his  commentaiy  on  the  two  hundred  and  sixty-fifth  sec- 
tion of  Littleton.  When  speaking  of  the  release  he  says:  ''If 
there  is  a  warranty  of  title  in  the  deed  from  A.  to  B. ,  by  force 
of  which  were  B.  evicted,  he  could  recover  from  A.  in  damages 
to  the  value  of  the  land^  then  A.  and  his  heirs  would  be  rebut- 
ted and  barred  of  any  remedy  by  action  upon  the  newly-ao- 
quired  deed.  And  this  to  avoid  circuity  of  action,  which  is  not 
fiivored  in  law." 

But  if  there  was  no  warranty  of  title  to  sustain  the  action  of 
covenant  upon  eviction,  the  action  of  A.  upon  the  newly-ac- 
quired title  would  not  be  barred:  Lit.,  sec.  265;  14  Johns.  194. 
We  have  seen  a  sheriff's  deed  is  a  conveyance  of  the  debtor's 
legal  title  without  warranty  express  or  implied  on  the  part  of 
the  debtor,  creditor,  or  sheriff;  therefore,  this  incident  of  ex- 
press warranty  does  not  apply  to  it  in  law:  4  Hayw.  179;  2 
Bay,  171;  2  Com.  188.  Had  Overton  made  a  deed  similar  in 
effect,  say  a  release  void  in  law  to  complainants,  he  would  not 
have  been  barred  to  set  up  and  prosecute  an  ejectment  upon 
the  deed  subsequently  obtained  from  Jackson.  Neither  could 
he  have  been  restrained  in  equity.  We  take  it  to  be  a  settled 
rule,  unless  there  has  been  fraud  in  the  transaction,  that  where 
the  grantee  takes  no  covenant  for  title  he  is  without  remedy  at 
law  or  in  equity.     Mr.  Sugden  has  brought  together  the  an* 
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fchorities  in  his  treatise  on  vendors,  346,847,  dded.;  as  boa 
Judge  Kent,  2  Cai.  188;  3  Yes.  235. 

As  an  assurance  of  title,  a  sheriff's  deed  stands  lower  than 
any  other,  and  equity  can  afford  no  relief:  4  Hayw.  179;  2  Bay, 
170;  2  Murphy,  N.  C,  291.  Equity  follows  the  law.  Where 
there  is  no  legal  liability,  equity  can  create  none:  Heady.  Stam- 
ford^ 3  P.  Wms.  409.  It  follows  that  a  contract  imposing  no 
legal  obligation  can  be  enforced  nowhere :  Bulherford  v.  WheaJUm, 
Nashy.  1830.  No  legal  liability  was  imposed  upon  Overton  by 
the  sheriff's  deed  to  protect  the  title  of  complainants,  express 
or  implied.  They  purchased  such  title  as  Allison's  heirs  had, 
running  all  risks  of  its  validity:  2  Bay,  171.  The  heirs  had 
no  title,  the  deed  operated  nothing,  is  void  in  law,  and  equity 
can  not  help  it;  to  do  so,  would  be  affording  protection  to  a 
mere  nullity,  which  can  not  be  done  at  law  or  in  equity:  Lit. 
265,  a;  2  Bibb,  95.  This  position  is  undeniable,  and  covexB 
the  whole  case  so  far  as  protection  is  sought  against  the  eject- 
ment. 

To  decree  a  perpetual  injunction  in  this  cause  would,  in  sub- 
stance, be  a  decree  of  specific  performance.  The  complainants 
paid  something  like  one  tenth  of  the  value  of  this  land;  and  to 
decree  it  to  them,  would  in  effect  be,  in  that  proportion,  a 
greater  fraud  upon  the  owner,  than  he  would  commit  upon 
them  by  retaining  their  money.  Neither  the  one  nor  the  other 
can  be  tolerated  in  a  court  of  equity;  the  greater  principle  gov- 
erning which  is  equality:  Fran.  Max.  3. 

It  has  been  contended  for  the  defendant,  and  admitted  to  be 
true  by  complainant's  counsel,  "that  if  the  land  can  not  be 
obtained  by  perpetual  injunction,  the  purchase  money  can  not 
be  decreed  to  complainants."  This  is  certainly  true  in  refer- 
ence to  the  purchase  of  a  defective  title,  because,  as  to  the  title, 
the  rule  caveat  emptor  applies;  but  it  is  just  as  untrue  in  refer- 
ence to  the  void  judgment  of  the  execution  creditor.  Suppose 
Overton  had  obtained  from  the  clerk  of  some  court,  other  than 
Sumner,  an  execution  not  authorized  by  any  judgment,  the  writ 
had  been  fair  on  its  face,  the  sheriff  had  levied  it,  and  obtained 
two  hundred  and  forty  dollars  by  virtue  thereof  from  complain- 
ants, which  sum  he  had  paid  over  to  Overton,  will  anyone  doubt 
that  it  could  not  have  been  recovered  from  him,  because  ob- 
tained by  a  false  token  ?  How  does  the  present  case  differ  from 
the  one  supposed?  In  no  wise,  other  than  there  was  an  ap- 
pearance of  a  judgment  upon  the  records  of  the  Sumner  oounfy 
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court,  which  exempted  the  clerk,  and  the  plaintiff  in  the  action, 
from  the  charge  of  fraud  for  issuiug  the  execution.  1.  No  plea 
of  fully  administered  was  found  for  the  executor.  2.  The  heirs 
were  not  named  in  the  writ  of  scire  faciaa,  or  their  names  re- 
turned by  the  plaintiff.  3.  They  were  not  served,  or  the  fact  of 
non-residence  returned.  For  these  and  other  reasons  the  pro- 
ceedings are  Toid:  Roberts  y.  Busby  and  wife,  3  Hayw.  299; 
SeaweU  and  Jones  y.  WiUiams,  5  Id.  280.  Same  case  in  this 
court  in  manuscript:^  Boyd  v.  Armstrong;*  and  Peck  v.  WhecUon,* 

If  A.  obtains  money  from  B.  without  consideration,  either 
through  fraud  or  mistake,  B.  can  recoyer  it  back:  Bull.  N.  P. 
181;  Esp.  N.  P.  2-6;  6  T.  B.  606.  In  such  cases  the  action  of 
assumpsit  was  substituted  for  a  bill  in  equity  as  late  as  the 
days  of  Lord  Mansfield.  The  defendant  having  answered  and 
oome  to  a  hearing,  can  not  then  object  to  the  jurisdiction  of  a 
court  of  equity,  when  the  matter  is  doubtful:  2  Johns.  Ch.  Cas. 
869;  4  Id.  290.  Courts  of  equity  in  this  state  have  assumed 
jurisdiction,  and  afforded  relief  in  similar  cases:  Robertson  v. 
England  ai  Sparta,  Ward  and  others  v.  Southerland  and  Mo* 
Campbell,  Peck,  appendix.  In  these  cases  an  execution  on 
a  void  judgment  had  been  put  into  the  hands  of  the  sheriff  of 
White,  and  money  obtained  upon  it;  the  only  question  the 
oourt  laid  stress  upon  was,  is  the  judgment  void?  Judge 
Haywood  thought  where  the  judgment  had  been  obtained  in 
the  life-time  of  the  ancestor,  the  creditor  could  reach  the  lands 
descended  without  any  administrator  being  appointed,  but  felt 
himself  bound  by  the  case  of  Boyd  v.  Armstrong,  decided  other- 
wise by  a  majority  of  the  supreme  court. 

Overton  will  refund  to  complainants  two  hundred  and  forty 
dollars,  with  interest  thereon  from  the  sixth  day  of  November, 
1819.  It  is  said  defendant  did  not  receive  from  the  sheriff  the 
whole  amount.  It  is  his  misfortune;  had  he  let  his  void  judg- 
ment rest,  it  would  not  have  happened.  The  whole  proceed* 
ing  on  the  execution  being  void,  the  sheriff  will  be  authorized 
to  pay  the  overplus  to  the  defendant;  and  the  decree  will  order 
that  he  may  apply  and  receive  it. 

The  decree  below  is  entirely  reversed;  therefore,  the  com- 
plainants will  pay  the  costs  of  the  cause  in  this  court,  and  the 
defendant  of  the  court  below. 

The  bill,  so  far  as  it  enjoins  the  action  of  ejectment^  will  be 
dismissed. 

Decree  accordingly. 

1.  1  Terg.  63.  2.  1  Tflig.  40.  S.  Mart  h  Terg.  363.  " 
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Cavkat  Ebiftor  is  the  undoubted  rule  in  relation  to  titles  in  executioD 
■ales:  Bumpaa  v.  Cfregory,  8  Yerg.  45,  68;  Shaw  v.  SmUh,  9  Id.  101;  Botiidi 
V.  Winton,  1  Sneed,  541,  all  citing  principal  case.  Also  cited  in  Stuong  v. 
WtlUams,  1  Heisk.  630,  to  the  effect  that  a  covenantor  in  a  oonyeyance  con- 
taining a  general  covenant  of  warranty,  is  estopped  from  denying  the  title  of 
the  warrantee.  See  also  BirdtoeU  v.  Cain,  1  Coldw.  303.  In  Combs  v,  Tattng, 
4  Tei^.  230,  the  principal  case  is  relied  on  to  show  that  equity  follows  the 
law. 

Estoppel  by  Coxdxtct:  Engle  y.  Bums,  2  Am.  Dec  593;  Storrs  v.  Barber, 
10  Id.  316;  Wells  v.  Higgins,  13  Id.  235,  note  237.  See  ffamiiUm  v.  EOioi, 
17  Id.  408,  note  409. 

Caveat  Emptob. — ^Rule  of,  applies  to  execution  sales:  McOhu  v.  EUu,  14 
Id.  131,  note. 

Power  of  Egurnr  to  relieve  against  judgment  at  law:  OUver  v.  /Vay» 
19  Id.  603»  note. 


Estill  v.  Taul. 

[2YXBaBB,466.1 

JuDOMEHT  OF  ▲  OouBT  HAViNO  JuBiSDiGTioN  of  the  psrties  and  of  the  sub- 
ject-matter of  the  action,  obtained  either  upon  a  verdict,  demuzrer,  or 
default,  is  conclusive  upon  the  points  directly  adjudged. 

8ncH  JuroMENT  SH0X7LD  BE  PLEADED  in  bar,  in  cases  where  special  plead* 
ings  are  required,  and  in  other  cases  it  may  be  given  in  evidence  under 
the  general  issue. 

Judgment  on  a  Collateral  Matter  or  issue,  as  that  a  debt  was  not  dns^ 
or  that  the  court  had  no  jurisdiction,  is  no  bar  to  a  recovexy  on  the 
merits. 

Pabol  Evidence  is  Admissible,  where  a  judgment  is  general,  to  show  what 
has  been  tried  and  determined  thereby. 

Thb  foots  are  etaied  in  the  opinion. 

Peox,  J.  This  was  an  action  of  assmnpsit  for  use  and  oooa- 
pation,  and  a  count  for  breach  of  promise  in  not  leaving  the 
premises  in  tenantable  repair.  Non-assumpsit  pleaded.  On 
the  trial,  Taul  produced  in  evidence  a  warrant  and  judgment  in 
his  favor,  and  it  was  proved  by  the  justice  that  his  judgment 
was  given  for  defendant  on  the  ground  that  in  his  opinion 
the  debt  was  not  due  when  the  warrant  was  sued  out,  and  that 
it  was  for  the  same  cause  of  action  as  to  the  rent.  There  was 
much  evidence  in  the  case  which  it  is  unnecessary  to  set  out. 

The  court  charged  the  jury  "that  the  plaintiff  must  show 
satisfactorily  that  the  rent  was  due  at  the  time  of  the  suit  be- 
fore the  justice;  a  plea  in  abatement,  written  or  by  parol,  and 
the  truth  of  that  plea  found  by  the  magistrate  to  be  true,  and 
the  warrant  dismissed  for  that  cause,  he  could  verjr  readily 
agree  that  it  would  have  been  no  bar  to  a  second  suit.    But  \i 
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the  rent  was  really  due,  and  the  justice  decided  differently,  aud 
the  plaintiff,  instead  of  appealing  from  that  judgment,  ucqui- 
esced  in  it,  be  must  ever  afterwards  take  tbat  judgment  as  the 
magistrate  had  decided  it,  and  can  not  bring  a  second  suit." 

The  writ  in  this  action  was  brought  iirst  of  April,  1828,  the 
same  day  the  warrant  was  issued  by  the  justice.  In  proceed- 
ings before  a  justice  of  the  peace,  all  pleas  are  supposed  to  be 
put  in  ore  tenus,  and  we  will  always  suppose  a  plea  filed  suited 
to  the  matter  before  the  justice.  The  objection  was,  that  the 
rent  was  not  due.  Where  the  action  is  brought  too  soon,  the 
old  rule  was  to  plead  that  in  abatement.  But  it  must  be  seen 
that  oftentimes  it  was  diflScult  for  a  defendant  to  put  in  this 
plea  according  to  the  facts  which  might  be  proved;  but  it  was 
subsequently  ruled  that  it  was  matter  upon  the  proof  for  a  non- 
suit; and  so  we  will  take  the  justice's  judgment,  for  the  **ideo 
oongideraium  est"  is  not  in  this  judgment  rendered  by  the  jus- 
tice, and  following  technicalities,  that  would  be  necessary  to 
show  that  the  case  went  off  upon  the  merits. 

What,  then,  was  the  effect  of  the  justice's  judgment  when 
given  in  evidence  to  the  jury  ?  At  most  it  could  be  but  per- 
suasive only  of  the  point  the  justice  had  tried.  What  was  thatf 
Not  the  question  of  the  promise  made  for  the  rent;  but  whether 
supposing  the  promise  made,  it  was  due  when  the  warrant  was 
brought;  of  that  fact  the  jury  would  judge,  and  the  judgment 
of  the  justice  being  directly  between  the  same  parties  on  that 
point,  could  be  used  as  a  make-weight.  It  was  not  conclusive. 
To  be  bo  two  things  must  have  concurred:  1.  That  the  same 
point  had  been  tried  and  settled  in  the  former  suit;  that  is,  put 
in  issue  by  the  present.  2.  That  this  matter,  to  be  an  estoppel, 
must  be  pleaded.  Then,  and  not  till  then,  would  the  party  be 
concluded:  See  1  Stark.  Ev.,  pt.  4,  sec.  66,  et  8eq.,  and  the  au- 
thorities there  cited;  Cooke,  305. 

The  above  rules,  however,  have  their  qualifications.  **  When 
a  fact  has  been  once  directly  decided,  it  shall  not  again  be 
disputed  between  the  same  parties.  Therefore,  where  the  decis- 
ion is  directly  upon  the  point,  it  may  be  pleaded  in  bar  in  cases 
where  special  pleading  is  required;  and  in  other  cases  given  in 
evidence  on  the  general  issue  as  conclusive  between  the  same 
parties  on  the  same  matter,  whether  the  same  came  in  question 
directly  or  incidentally.  For  the  maxim  is  nemo  debet  bia  vexari 
pro  eadem  causa." 

Testing  the  charge  of  the  court  by  any  of  these  rules,  this 
charge  to  the  jury  gave  weight  and  effect  to  the  justice's  judg- 
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ment  beyond  what  the  law  accords  to  it.  The  charge  in  effect 
is,  tbat  if  the  rent  was  due,  and  the  justice,  mistaking  the  fact, 
found  it  was  not,  no  action  for  the  same  matter  could  be  brought 
The  party  must  appeal  or  remain  where  the  justice  had  placed 
liim.  This  was  telling  the  jury,  without  relation  to  the  point 
tried,  that  the  record,  though  not  pleaded,  was,  when  offered,  a 
bar  to  the  plaintiff's  riBcoverj.  In  this  there  was  error.  The 
courts  have  been  long  sensible  of  the  difficulties  which  might 
arise  from  the  loose  manner  of  preparing  and  keeping  justice's 
record,  and  a  concurrent  jurisdiction  in  the  county  court 
with  the  justice  as  to  like  matters.  If  we  say  that  it  must 
appear  from  the  record  that  the  same  point  was  in  issue,  or 
otherwise  the  record  be  rejected,  most  justices'  judgments,  be- 
ing latent  as  to  the  matter  in  issue,  could  not  be  received  in 
eTidence.  The  consequences  would  be  that  persons  suing  be- 
fore justices  of  the  peace,  in  cases  where  the  county  court  juris- 
diction was  concurrent,  could  try  an  experiment  before  the 
justice,  and  failing  there,  commence  a  new  suit  in  the  counij 
court. 

To  prevent  such  an  evil,  we  are  compelled  to  consider  the 
pleadings  before  the  justice,  as  done  ore  tenus.  It  lets  in 
proofs,  as  in  the  case  before  us,  of  what  was  the  matter  before 
the  justice.  The  jury,  of  course,  then  will  receive  it  with  the 
other  proof,  and  give  it  due  weight,  not  disregarding  the  other 
testimony. 

Oatbon,  J.  I  take  the  rule  to  be,  that  a  fact  which  has  been 
once  directly  decided,  shall  not  again  be  disputed  between  the 
same  parties;  and  therefore,  a  judgment  of  the  same  court,  or 
one  of  concurrent  jurisdiction,  whether  upon  verdict,  demurrer, 
or  by  default,  if  directly  upon  the  same  point,  may  be  pleaded 
in  bar  as  an  estoppel:  1  Peake  Ev.  84;  Phil.  Ev.  223,  224; 
Stark.  Ey.  200;  Ouiram  v.  Morewood,  3  East,  346. 

So  the  judgments  of  justices,  and  of  inferior  jurisdictions,  as 
commissioners  of  bankrupts,  excise  officers,  etc.,  are  equally 
conclusive  upon  the  point  adjudged:  Stark.  Ev.  211,  212.  But 
it  is  only  evidence  of  the  very  fact  adjudged  or  determined.  If 
the  cause  was  determined  upon  a  collateral  matter  or  issue,  as 
that  the  debt  was  not  due,  or  the  court  or  justice  had  not  juris- 
diction, and  the  suit  dismissed,  the  judgment  is  no  bar  to  a  re- 
covery upon  the  merits  in  another  action,  because  the  issue, 
whether  the  defendant  did  or  did  not  assume,  has  not  been 
adjudged  and  determined:  1  Stark.  Ev.  201,  202. 

I  am  strongly  inclined  to  the  opinion,  that  the  judgment  of 


Aug.  1830.]  Ebtill  v.  Taul.  501 

the  justice  coald  not  be  given  in  evidence,  nnless  pleaded  bj 
way  of  estoppel,  as  a  bar  to  this  suit.     The  judgment  must 
furnish  evidence  of  an  estoppel  and  bar,  or  it  proves  nothing 
material  to  this  issue.    If  the  issue  tried  by  the  justice  was, 
*'Isthe  rent  now  due?"  he  determined  in  the  negative,  and 
nonsuited  the  plaintiff.    How  can  this  be  persuasive  evidence 
that  the  defendant  was  not  indebted  ?    I  distrust  the  applica- 
tion of  the  rule  holden  in  Vooght  v.  Virch^^  2  Barn.  &  Aid.  662, 
cited  in  1  Stark.  Ev.  208,  to  the  action  of  assumpsit,  if  the  de- 
cision can  be  sustained  upon  principle,  in  any  case,  which  I 
doubt.    It  is  there  declared  that  a  verdict  and  judgment  for 
the  defendant  in  a  former  suit,  for  the  same  cause  of  action, 
may  be  by  him  given  in  evidence  under  the  general  issue,  in  an 
action  on  the  case  for  diverting  the  water  from  the  plaintiff's 
mill,  as  pregnant  evidence  to  guide  the  juiy  to  find  in  defend- 
ant the  better  title  to  the  use  of  the  water,  but  that  it  was  no 
estoppel,  unless  pleaded  as  such  in  bar;  and  the  jury  might 
find  a  verdict  for  the  plaintiff,  notwithstanding  the  former 
judgment  for  the  defendant.    If  evidence,  it  proved  the  plaint- 
iff had  no  right  to  recover  damages;  the  former  verdict  and 
judgment  were  a  conclusion  from  facts,  final  as  to  the  parties* 
rights,  because  that  which  has  been  once  adjudged  and  de- 
termined, directly  between  the  parties  by  a  competent  court,  ia 
the  highest  grade  of  evidence  of  .the  right,  and  shall  never 
again  be  controverted.    Litigation  would  be  endless  were  this 
.not  so.    It  is  part  of  the  law  of  nations,  as  well  as  that  of  all 
civilized  governments  of  whose  laws  we  have,  any  knowledge. 
I  am  of  opinion  that  verdicts  and  judgments  in  all  actions 
where  they  are  admissible  as  evidence,  without  being  pleaded 
in  bar  as  an  estoppel,  are  equally  conclusive  of  the  fact  directly 
adjudged,  as  if  pleaded.    And  if  competent  to  be  given  in  evi- 
dence under  the  general  issue  in  assumpsit,  show  conclusively 
that  no  cause  of  action  existed  when  the  second  action  for  the 
same  claim  (previously  determined)  was  commenced.    Upon 
this  principle  alone,  if  at  all,  can  the  judgment  be  evidence  un- 
der the  general  issue.     This  position  I  think  supported  by  the 
former  English  authorities;  furnishing  rules  for  the  government 
of  the  courts  of  this  state.     Peake  Ev.   84,  lays  down  the 
law  with  excellent  precision.     See  also  Phil.  Ev.  221;  1  Stark. 
Ev.  205,  sec.  66. 

Parol  evidence  is  admissible  to  show  the  fact  or  issue  tried 
and  determined  by  the  justice.     It  is  even  so  in  cases  where  the 

1.  Vooght  r.  WindL 


502  Johnson  v,  Goopeb  [Tenn. 

pleadings  are  in  writings  but  the  judgment  general  and  uncer- 
tain: 1  Stark.  Ey.  202,  eec.  65.  It  must  be  so  of  necessity 
where  the  defense  is  not  on  paper. 

The  circuit  judge  clearly  erred  when  he  instructed  the  jury  in 
effect,  that  whether  the  justice  did  or  did  not  try  the  merits,  the 
judgment  was  conclusive.  He  ought  to  have  told  them  that  if 
in  their  opinion  the  justice  nonsuited  the  plaintiff,  Estill,  be- 
cause in  the  opinion  of  tbe  justice  the  demand  warranted  for  was 
not  due,  they  should  disregard  the  judgment  as  not  having  been 
given  upon  the  issue  they  wer^ sworn  to  try;  but  if  the  justice 
adjudged  the  same  matter,  whether  Taul  did  or  did  not  owe, 
then  they  should  find  for  the  defendant,  the  judgment  being 
conclusive  of  the  fact  that  Taul  did  not  owe  the  debt  soed  for; 
Estill  not  being  permitted  to  gainsay  the  truth  of  the  magis- 
trate's finding. 

Whtte,  J.,  concurred. 

Judgment  reversed.  

That  a  judgment  upon  the  merits  is  conclusive  as  between  the  parties  in  all 
subsequent  proceedings,  the  principal  case  is  cited  with  approval  in  the  fol- 
^wing  cases:  Brigg  v.  Xorris,  4  Yerg.  327;  Peeler  v.  Norris,  Id.  955;  Kiag 
7,  Vaughn,  8  Id.  CO;  WUcher  v.  Oldliam,  4  Sneed,  222.  See,  also^  Bankkead 
7,  AUotoay,  1  Tenn.  Ch.  207;  Ifurst  v*AfeaiM,  2  Sneed,  548. 

Be8  AnJUDiCATA  AS  EsTOPPEL. — Seo  notes  to  Culler  v.  Cox,  18  Am.  Deo. 
182,  and  Wood  v.  Jackson,  22  Id.  G21,  for  a  discussion  of  this  queatioii.  Dis- 
missftl  of  bill  as  res  €ul judicata:  Chase* s  ease,  17  Id.  277. 


Johnson  v.  Coopeb  and  Crosswhite. 

[2  Tkboxb,  624.] 

Pabticeps  Cbiminis  is  not  Confined  to  a  transaction,  which  in  the  com* 
mon  acceptation  of  the  term  means  an  act,  that  may  be  visited  by  an 
indictment  or  other  criminal  proeecutiou,  but  applies  to  other  tiansao* 
tions,  contrary  to  good  morals,  whether  they  bo  immoral  per  se  or  pro- 
hibited by  statute,  under  a  penalty,  or  by  a  simple  prohibition,  or  as 
militating  against  tho  policy  of  a  statute,  or  fraud,  or  other  contract. 

Contracts  against  tub  Policy  of  a  public  statute  will  be  set  aside  in 
equity,  at  the  instanco  of  a  partkcps  criminis.  Tho  court  does  not  in* 
terfere  for  the  sake  of  the  X)arty,  but  for  tho  public  good. 

Deed,  Void  in  Law,  may  be  Decreed  in  Equity  to  be  delivered  up  as  a 
doud  on  the  title  of  a  party  out  of  x)Ossession,  against  a  party  in  posses- 
sion, especially  if  tho  invalidity  of  the  deed  is  not  apparent  on  the  face 
thereof,  but  requires  evidence  aliunde  to  prove  it. 

PsBSON  being  in  Equity  by  means  of  an  equitable  right,  for  which  he  has 
no  remedy  at  law,  the  court  will  not  send  him  to  law  to  seek  redress  for 
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»  part  of  his  case  which  is  not  connected  with  the  eqnitahle  part,  bat 
will  dispose  of  the  entire  controversy,  on  the  principle  of  lessening  litiga* 
tion. 

LniiTATiON,  Prescbibbd  bt  thb  Act  ov  1799,  c  8»  sec.  4,  for  bringing  ao« 
tions  to  recover  specific  property,  lost  and  delivered  in  a  gaming  trans- 
aotioD,  applies  only  to  actions  at  law,  and  not  to  a  soit  in  equity,  to 
declare  void  a  conveyance  of  land  ezecnted  in  payment  of  a  loss  at  gam« 
ing. 

BiATUTB  oy  Limitations  must  bb  Takbn  Adtantaob  of,  by  way  of  plea, 
in  courts  of  equity,  or  the  benefit  thereof  is  waived.  This  praotioe  if 
founded  on  the  role  of  the  common  law,  quiaquia  juri  pro  se  irUrodueto 
reminekU, 

Thb  facts  are  stated  in  the  opinion. 

By  Court,  Whtte,  J.     The  bill  charges  that  on  or  about  the 
twentieth  of  March,  1823,  or  soon  afterwards,  the  complainant, 
Henry  D.  Johnson,  betted  a  tract  of  land  of  four  hundred 
Beres  with  Joseph  Cooper,  one  of  the  defendants,  at  a  game  of 
cards  called  seven-up,  or  all-fours,  at  the  value  or  price  of 
twelve  tons  of  bar  iron.    That  one  Crockett,  who  played  for 
plaintiff,  acted  villainously,  and  by  the  fraud  of  said  Crockett 
and  Cooper  the  complainant  was  made  to  lose  the  land;  that 
supposing  the  playing  to  be  fair,  he  was  induced  thereby  to 
convey  said  land  to  said  Cooper;  but  that  he  soon  thereafter  dis- 
covered they,  to  wit,  Cooper  and  Crockett,  acted  fraudulently. 
Complainant  further  charges  that  he  received  no  other  consid- 
eration for  said  land,  except  the  gaming  consideration  before 
mentioned,  and  five  dollars,  which  Cooper  had  inserted  in  the 
deed,  and  which  he  said  he  made  a  present  of  to  complainant, 
with  a  view  to  give  it  the  colorable  appearance  of  a  legal  trans- 
action.    Cooper  was  at  the  time  indebted  to  plaintiff  on  his 
books,  and  complainant  gave  him  credit  for  the  five  dollars. 
The  bill  further  charges  that  Cooper  has  conveyed  the  said 
land  to  the  other  defendant,  Crosswhite,  who  purchased  the 
same  with  a  full  knowledge  of  all  the  foregoing  transactions, 
has  cut  down  timber  thereon,  and  is  claiming  it  as  his  own.     The 
bill  further  charges  that  said  conveyance  to  Cooper  is  void  at 
law,  but  nevertheless  embarrasses  his  title  to  the  land,  and  by 
lapse  of  time  he  may  lose  the  evidence  of  its  invalidity,  and 
thereby  be  deprived  of  his  land,  and  therefore  prays  that  the 
said  conveyance  made  by  him  to  defendant  Cooper  may  be  de- 
clared void,  and  the  title  to  said  land  decreed  to  him,  the 
plaintiff,  and  such  other  and  such  further  relief  as  the  premises 
and  justice  may  require,  etc. 
The  answer  of  Crosswhite  denies  the'  villainy  and  cormpt 
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dealing  of  Cooper  and  Crockett,  either  from  his  own  knowledge 
or  information  communicated  to  him  before  the  purchase  and 
conveyance  of  the  land,  which  he  admits  to  haye  been  made  on 
the  twenty-third  of  October,  1823,  and  was  proved  and  re- 
corded; that  as  a  consideration  for  said  tract  of  land  he  gave 
Cooper  one  hundred  dollars  in  cash,  and  eight  tons  of  iron, 
amounting  to  one  thousand  dollars,  four  tons  of  which,  with 
the  one  hundred  dollars  in  cash,  was  paid  when  the  several 
obligations  became  due;  the  remaining  four  tons  being  undue, 
said  Cooper  has  transferred  the  obligations  of  this  defendant, 
and  he  has  been  notified  of  the  transfer.  Answer  further 
states  that  defendant  had  wished  to  purchase  the  land  from 
Johnson,  the  plaintiff,  when  it  was  his,  who  asked  for  it  one 
thousand  two  hundred  dollars.  This  defendant  refused  to  give 
that  sum.  This  defendant,  hearing  nothing  alleged  against  the 
fairness  of  Cooper's  purchase,  and  without  any  other  motive 
than  that  of  obtaining  for  a  fair  price  a  tract  of  land  he  had 
been  desirous  before  of  purchasing,  contracted  with  said 
Cooper,  and  not  with  the  knowledge  of  the  unfairness  ascribed  to 
the  transaction  by  plaintiff.  That  he  innocently  and  ignorantly 
purchased  said  land,  and  if  improper  means  were  used  by 
Cooper  to  obtain  it,  he  knew  nothing  of  it.  Answer  further 
states  that  defendant  is  innocent  in  the  transactions  between 
plaintiff,  Cooper,  and  Crockett,  and  heard  nothing  thereof 
until  after  he  had  parted  with  his  money  and  property,  and 
submits  to  the  court  on  whom  the  loss  should  fall;  whether  on 
the  plaintiff,  who  assumed  the  character  of  a  gambler  and  lost 
his  property,  or  on  this  defendant,  who  knew  nothing  thereof. 
The  amended  answer  of  Crosswhite's  states,  in  addition  to  bis 
former  answer,  which  he.  adopts,  that  he  believes,  after  the  rise 
of  the  court  in  Elizabethton,  where  it  is  alleged  the  gaming 
took  place,  respondent  did  hear  a  flying  report  that  the 
plaintiff  had  been  unfortunate  in  gaming,  but  if  he  heard  with 
whom,  he  had  forgotten;  that  afterwards,  when  defendant 
Cooper  applied  to  him  to  purchase,  he  inquired  of  him  how  he 
had  obtained  the  land  from  plaintiff;  he  answered,  by  fair  pur- 
chase for  cash;  with  which  answer  this  defendant  was  satisfied^ 
and  bargained  for  the  land,  and  agreed  to  pay  the  consideration 
expressed  in  his  first  answer,  without  knowledge  of  fraud  or 


gamini^. 


I  or. 


The  answer  of  Cooper  admits  the  conveyance  from  plaintiff 
to  himself,  and  a  sale  for  a  full  consideration  to  the  other  de- 
fendant, as  is  set  forth  in  his  answer;  denies  that  he  won  the 
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same  nt  a  game  of  cards,  but  says  be  will  traly  state  the  whole 
transaction,  viz. :  that  he  and  plaintiff,  for  a  considerable  time 
previous  to  the  transaction,  had  been  in  the  habit  of  gaming 
together  at  different  times  and  different  places;  that  on  all  occa- 
sions when  plaintiff  won  of  him,  he  paid  him  up  as  he  would  have 
done  any  other  consideration;  and  thus  plaintiff  received  from  the 
defendant  considerable  amounts,  amounting  sometimes  to  as 
much  as  two  hundred  dollars  or  three  hundred  dollars,  under 
which  proceedings  and  other  transactions  plaintiff  became  finally 
a  debtor  to  this  defendant,  and  had  offered  to  sell  him  this  tract 
of  land;  and  this  defendant  was  induced  to  make  him  an  offer, 
and  did  offer  said  plaintiff  twelve  tons  bar  iron  and  five  dollars, 
which  was  accepted,  and  a  deed  executed  in  the  presence  of 
witnesses.  This  defendant  calculated  to  pay  the  iron  part  of 
the  consideration  in  notes  on  said  plaintiff,  which  had  been  won 
from  him,  but  which  would  not  have  been  the  fact  had  not  the 
defendant,  on  previous  occasions,  paid  his  losings.  This  de- 
fendant further  states,  that  having  obtained  this  tract  of  land, 
not  by  cards,  as  stated,  but  by  purchase,  called  upon  the  other 
defendant  and  proposed  selling  to  him,  which  he  did  without 
any  communication  of  the  gaming,  etc. 

This  is  the  substance  of  the  bill  and  answers.  The  defend- 
ant. Cooper,  admits  in  his  answer  the  gaming  transactions,  and 
that  the  consideration  for  the  land,  the  nominal  twelve  tons  of 
bar  iron,  was  paid  in  notes  of  the  plaintiff  won  from  him  by 
gaming.  The  defendant,  Crosswhite,  denies  notice  of  the 
gaming  transaction,  at  least  he  affects  to  do  so  in  his  answers; 
and  let  it  be  taken  as  a  complete  denial  of  notice,  the  notice,  if 
necessary,  is  sufficiently  established  by  the  testimony  of  the 
witnesses  Smith,  Moorely,  and  others. 

The  relief  prayed  by  the  bill  is  resisted  on  argument  by  the 
defendant's  counsel  on  the  following  grounds:  1.  Because  the 
transaction  on  which  the  bill  is  brought  is  a  gaming  transac- 
tion, and  the  plaintiff's  suit  will  not  be  entertained  in  a  court 
of  equity  on  the  principle  that  he  is  a  party  to  the  transaction, 
or  a  pariiceps  criminia,  2.  That  the  plaintiff's  remedy  is  at  law, 
and  not  in  equity.  3.  That  if  the  plaintiff  ever  had  a  right  to 
come  into  a  court  of  equity,  he  is  too  late  in  doing  so  by  the 
present  bill,  for  by  the  provisions  of  the  act  of  assembly,  1799, 
c.  8,  sec.  4,  such  right  is  to  be  asserted  by  suit  within  ninety 
days  after  it  has  accrued. 

As  to  the  first  objection  interposed  to  the  relief  prayed  by 
the  bill,  that  the  transaction  on  which  it  is  bottomed  is  a  gam- 
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ing  transaction,  and  therefore  the  bill  is  not  sustainable  in 
equity,  because  the  plaintiff  is  a  party  to  the  transaction,  or, 
according  to  the  language  of  the  books,  particeps  criminis^  and 
in  support  of  which  1  Madd.  Ch.  242,  is  cited  as  an  authority 
to  prove  it  (and  it  is  to  be  remembered  it  is  the  only  authority 
cited);  it  is  in  these  words:  ''  In  case  of  money  bet  at  gaming 
and  paid,  the  court,  it  seems,  would  not  grant  relief,  the  party 
in  equity  being  particeps  criminis." 

Maddox  cites  the  case  of  Boaanquet  ▼.  Daahwood,  Forrester^s 
Bep.,  a  book  we  have  not  had  access  to,  and  therefore,  from 
the  short  notice  of  it  in  Maddox^  above  stated,  we  can  not  with 
precision  ascertain  its  extent  or  authority.  Mr.  Maddox,  in  his 
citation,  states  it  in  this  language,  **  it  seems,''  an  expression  not 
absolute,  but  importing  doubt  and  uncertainty;  and  when  we 
refer  to  the  previous  citations  by  him  in  the  same  place,  notes 
(W)  and  (X),  we  may  venture  to  say,  perhaps,  that  the  princi- 
pal point  in  Bosanqtiet  v.  Dashwood  was  a  question  arising 
upon  an  usurious  transaction,  and  the  question  of  gaming,  a 
collateral  matter  incidentally  noticed  by  way  of  illustration  in 
giving  judgment,  as  is  imported  by  the  expression,  "  it  seems." 
But  be  this  as  it  may,  let  it  be  considered  a  decision,  and  let  as 
examine  its  authority,  and  how  far  it  is  to  be  respected  as  to  its 
operation  on  the  present  case  before  the  court.  Before  doing 
BO,  it  may  be  proper  to  notice  that  the  objection  of  particeps 
criminis  is  not  confined,  as  was  said  on  the  argument,  to  a 
transaction  which,  in  the  common  acceptation  of  the  term, 
means  an  act  that  may  be  visited  by  an  indictment,  or  other 
criminal  prosecution,  but  applies  to  other  transactions  contrary 
to  good  morals,  whether  they  be  immoral  per  se,  or  prohibited 
by  statute  under  a  penalty,  or  by  a  simple  prohibition,  or  as 
militating  against  the  policy  of  a  statute,  or  fraud,  or  other 
corrupt  contract.  In  all  these  cases  the  disfavor  of  courts  of 
equity  is  manifested  not  only  to  the  person  but  also  to  the 
transaction,  and  in  degree  much  more  to  the  latter  than  to  the 
former,  so  much  so  that  it  will  give  relief  against  the  latter, 
although  the  actor  in  the  transaction,  or  the  particeps^  may  be 
benefited  thereby.  This  is  the  rule  upon  the  subject  which  the 
current  of  reported  cases  establishes,  a  few  of  which  will  be 
noticed  out  of  the  numerous  many  that  might  be  cited. 

The  first  case  that  I  shall  notice  is  Gilbert  v.  Chudleigh,  de- 
cided the  eighteenth  July,  1742,  because  it  is  taken  from  the 
same  reporter  that  the  above  case  of  Bosanquet  v.  Dashwood 
(the  case  produced  by  the  counsel  for  the  defendants)  is  taken« 
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viz.,  Forrester's  Beports,  which,  being  contemporary  in  some 
measure,  though  perhaps  later  iu  date,  will  the  better  enable 
us  to  make  a  correct  estimate  of  the  short  note  taken  from 
Bosanqad  y.  Daahtoood. 

This  citation  is  from  2  Hovendens,  supplement  to  Yes. 
jun.  122,  and  is  as  follows:  In  delivering  his  judgment 
in  QHberi  v.  Chudleighy  Lord  Hardwicke,  as  appears  from 
Mr.  Forrester's  MS.,  expressed  himself  as  follows:  ''It  was 
urged  for  the  defendant  that  this  is  a  bill  brought  bj  one  of 
the  parties  to  this  corrupt  contract  against  the  representative 
of  the  other,  who  is  a  stranger  to  it,  and  that  although  an  exe- 
cution creditor  might  have  claim  to  relief  for  the  sake  of  pro- 
viding assets,  yet  the  court  will  show  no  favor  to  either  of  the 
parties  themselves.  But  the  truth  is  (says  his  lordship),  that 
in  these  cases  of  violations  of  public  policy,  it  is  indi£Eerent 
who  stands  before  the  court  if  the  intention  of  the  contract  be 
evident,  because  the  court  does  not  regard  the  state  and  condi« 
tion  of  the  parties  so  much  as  the  nature  of  the  contract  and 
the  public  good."  This  judgment  of  Lord  Hardwicke  meets  the 
▼eiy  objection  taken  by  the  defendants'  counsel  in  the  present 
case.  It  was  a  transaction  against  the  policy  of  a  statute, 
where  it  was  urged  that  the  plaintiff  was  one  of  the  parties  to 
the  corrupt  agreement  or  contract,  as  negativing  the  relief 
prayed.  His  lordship  adjudged  that  in  violation  of  public 
policy  it  is  indifferent  who  stands  before  the  court;  the  court 
regards  not  the  state  and  condition  of  the  parties  so  much  as 
the  nature  of  the  contract  and  the  public  good. 

There  is  no  difference  in  principle  between  the  case  of  OiJberi 
▼.  Chudleigh,  and  the.  present  case.  The  act  of  1799,  c.  8,  is 
a  public  law.  Its  policy  is  to  put  down  all  manner  of  gaming; 
for  this  purpose  it  makes  void  every  contract  to  pay  or  deliver 
money,  or  other  thing  won  or  obtained  by  playing  cards,  or 
any  species  of  gaming  whatever,  or  wagering,  or  betting  upon 
either  of  the  parties,  and  that  eveiy  conveyance  of  land,  etc., 
sold,  etc.,  to  satisfy  or  secure  money  so  won,  shall  be  void. 
The  contract  in  the  bill,  and  confessed  in  the  answer,  is  within 
this  statute,  contravening  its  express  and  declared  policy,  and 
requires  no  illustration  by  repeating  and  making  an  applica- 
tion. This  court  is  not  to  regard  who  stands  before  it  in  oppo- 
sition to  carrying  the  statute  into  effect,  and  executing  its 
policy  by  declaring  the  transaction  or  contract  set  forth  in  the 
pleadings  and  proofs  void,  and  placing  the  parties  in  statu  quo, 
and  Lord  Thnrlow,  in  the  year  1782,  in  delivering  his  judgment 
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in  the  case  of  Neville  v.  WiUeivJSon^  1  Bro.  C.  C.  543,  appendix, 
the  note  of  which  was  taken  and  furnished  by  Mr.  Scott,  now 
Lord  Eldon,  then  at  the  bar,  makes  this  observation,  "  that  if 
courts  of  justice  mean  to  prevent  the  perpetration  of  crimes,  it 
must  be,  not  bj  allowing  a  man  who  has  got  possession  to  remain 
in  possession,  but  by  putting  the  parties  back  to  the  state  io 
which  thej  were  before:"  18  Yes.  882;  see,  also,  2  Hov.  423, 
which  states  that  when  a  transaction  contravening  public  policy 
has  taken  place,  relief  may  be  given  to  a  particepa  criminia; 
and  cites  Dashwood  v.  Peyton,  18  Yes.  27.  In  2  Hov.  398,  it  is 
also  laid  down  that  "  relief  may  be  given  in  certain  cases  to  a 
pariiceps  criminis ;  but  then  such  relief  will  always  be  in  aid, 
not  in  subversion  of  public  policy;  the  court  interferes  for  the 
sake,  not  of  the  party,  but  of  the  public:"  cites  case  of  Lord  SL 
John  v.  Lady  SL  John,  11  Yes.  536.  And  again,  in  2  Hov.  122, 
it  is  laid  down,  ''when  a  transaction  contravening  public 
policy  has  taken  place,  relief  may  be  given  at  the  suit  of  a 
pariiceps  criminis ;"  and  many  cases  are  there  cited.  I  there- 
fore conclude  on  this  part  of  the  case,  that  the  authorities  suffi- 
ciently establish  the  principle  that  the  being  a  pariiceps  criminis 
is  not  an  available  objection  against  him  who  asks  relief  against 
the  effect  of  a  contract  made  in  contravention  of  the  policy  of 
a  i)ublic  statute. 

The  second  objection  taken  by  the  defendant's  counsel  to  the 
relief  prayed  by  the  plaintiff's  bill  is,  that  the  plaintiff's  remedy 
is  at  at  law,  and  not  in  equity.  This  objection  is  predicated  on 
the  ground  that  the  gaming  transaction  or  contract  being  void, 
and  the  deed  given  by  the  plaintiff,  Johnson,  to  the  defendant, 
Cooper,  a  nullity,  the  plaintiff  is  still  seised  of  the  estate  and 
interest  in  the  land  desciibed  in  that  deed,  in  the  same  manner 
and  to  the  same  extent  as  before  its  existence,  and  therefore 
may  bring  an  ejectment.  To  this  it  is  answered,  that  upon  the 
naked  position,  that  the  deed  of  Johnson  to  Cooper  is  a  void 
deed,  the  plaintiff  has  a  right  to  come  into  equity  and  have  the 
void  deed  delivered  up  as  being  a  cloud  upon  his  title.  This  is 
the  acknowledged  doctrine  of  courts  of  equity,  at  the  present 
day,  and  has  been  so  held  for  many  years.  It  was  the  doctrine 
held  by  Lord  Hardwicke,  in  OUbert  y.  Ohudleigh,  though  after- 
wards Lord  Thurlow  held  that  a  bill  for  the  delivery  of  a  deed 
can  not  be  sustained,  when  such  deed  was  void  at  law;  and  in 
this  he  was  followed  by  Lord  Bosslyn;  but  since  then  the  doc- 
trine of  Lord  Hardwicke  has  prevailed,  and  during  a  course  of 
many  years  has  been  repeatedly  acted  upon,  and  it  has  been 


Jane,  1831.]  Johnson  v.  Cooper.  509 

held  that  the  exercise  of  this  equitable  jurisdiction  seems  to  be 
more  especially  called  for,  when  the  legal  inyaliditj  of  the  in- 
strument is  not  appRrent  on  the  face  thereof,  but  requires  evi- 
dence aliunde,  as  iu  the  present  case  of  the  deed  to  Cooper,  be- 
ing fair  on  its  face  and  in  common  form,  showing  nothing  of 
the  gaming  transaction :  See  1  Hoy.  17,  and  the  cases'  there 
cited;  also,  the  same  book,  421,  where  it  is  laid  down,  "  that  it 
may  be  very  salutary  exercise  of  equitable  jurisdiction  to  order 
deeds  to  be  delivered  up,  which,  though  void  at  law,  may  throw 
a  cloud  over  a  party's  right,  or  involve  him  in  litigation;  and 
that  the  interference  of  equity  will  be  more  especially  proper 
when  the  legal  invalidity  of  the  instrument  is  not  apparent  on 
the  face  thereof/'    See  the  cases  there  cited. 

These  authorities  show  that  the  plaintiff,  Johnson,  had  in  the 
present  case  an  indisputable  right  to  come  into  equity,  to  have 
the  deed  made  by  him  to  Cooper  delivered  up  and  canceled, 
or  a  relief  equivalent  thereto.  It  results  that  the  plaintiff, 
Johnson,  being  now  in  equity  by  means  of  an  equitable  right, 
the  redress  for  which  a  court  of  law  could  not  give  him  a  remedy, 
the  court  of  equity  will  not  send  him  to  law  to  seek  redress  for 
a  part  of  his  case  which  is  not  connected  with  the  equitable 
part,  but  will  decide  the  whole  matter  before  them,  upon  the 
principle  of  lessening  litigation.  This  course  is  supported  by 
1  Hovenden,  216,  where  it  is  laid  down  that  **  though  the  in* 
validity  of  an  impeached  instrument  might  be  the  subject  of  an 
action,  it  is  discretionary  in  the  court  of  chancery,  whether  an 
issue  on  an  action  shall  be  directed  or  permitted;  if  the  facta 
and  the  law  are  indisputably  clear,  it  is  within  the  jurisdiction 
of  the  court  to  act,  not  only  without  sending  the  parties  to  law, 
but  without  allowing  them  to  go  there."  Several  cases  are 
cited  which  give  reference  to  others. 

The  third  objection  against  the  relief  prayed  by  the  bill  is, 
that  it  was  not  brought  within  the  time  prescribed  by  the  limit- 
ation of  the  fourth  section  of  the  eighth  chapter  of  the  act  of 
1799. 

It  is  admitted  that  the  fourth  section  amounts  to  a  statute  of 
limitations  to  the  actions  given  by  it  and  brought  under  it, 
although  it  wants  that  strength  of  expression  which  the  gen- 
eral act  of  limitations  of  1715  possesses.  That  act,  when  it 
gives  the  right  to  bring  actions  within  a  certain  number  of 
years  or  months,  adds  the  negative,  "and  not  afterwards." 
This  negative  clause  is  not  used  in  expressing  the  limitation  of 
bringing  suits  within  three  months  under  it:  however,  it  will  be 
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taken  us  a  competent  act  of  limitation,  and  there  are  two  an- 
swers to  it,  either  of  which  meets  it  fully,  and  shows  its  ineffi- 
ciency in  this  case  for  the  purpose  relied  on.  The  first  answer  ia 
easily  given,  and  plainly  apparent  on  the  face  of  the  act,  and  ia 
this,  that  the  plaintiffs  case  is  not  within  the  act,  either  in  its 
letter  ^or  spirit.  The  second  answer  is,  that  if  the  plaintiffs 
case  was  embraced  by  the  act,  the  defendants  have  not  availed 
themselves  of  the  advantage  by  pleading  it  or  relying  upon  it  in 
the  answer,  pursuant  to  the  practice  of  our  courts  of  equity. 

As  to  the  first  answer,  the  limitation  of  bringing  the  action 
given  by  it  to  the  losing  party  in  a  gaming  transaction,  is  given 
to  an  action  at  law,  brought  to  recover  some  specific  thing  lost 
and  delivered  at  the  time,  and  not  to  a  suit  in  equity,  to  declare 
void  a  conveyance  of  land.  The  action  given  by  the  provision 
of  this  section  is  debt  or  case,  which  are  peculiarly  confined  to 
a  court  of  law,  and  not  within  the  jurisdiction  of  equity.  This 
is  further  apparent  to  be  the  intention  of  the  legislature,  by 
expressing  the  subject-matter  of  the  action  to  be  brought,  to 
wit:  money  or  goods  so  lost  and  delivered,  the  proper  subjects 
of  legal  cognizance  in  actions  in  the  courts  of  law.  Now,  land 
lost  at  gaming,  and  conveyed  by  the  loser  to  the  winner  by  deed, 
can  not,  by  any  latitude  of  construction,  be  possibly  tortured 
into  a  signification  to  mean  and  express  money  or  goods  lost 
and  delivered.  But  it  is  evident  that  cases  of  the  nature  of  the 
present  are  not  within  the  spirit  of  the  act;  they  would  not  be 
within  the  intention  of  the  legislature,  as  the  necessaiy  and 
proper  relief  upon  this  transaction  is  out  of  the  pale  of  pro- 
ceedings at  law,  and  beyond  the  powers  and  jurisdiction  of 
courts  of  law.  Neither  can  it  be  admitted,  that  in  this  instance 
of  gaming  alone,  the  legislature  intended  to  confer  on  courts  of 
law  equitable  jurisdiction,  with  the  powers  incident  to  such 
jurisdiction,  when  there  was  no  necessity,  other  courts  for  the 
same  purpose  being  already  established  and  existing.  The  as- 
sumption would  be  perfectly  gratuitous,  that  the  legislature 
had  any  such  intention. 

The  second  answer  is,  that  if  the  plaintifTs  case  was  em- 
braced by  the  act,  the  defendants  have  not  availed  them- 
selves of  the  advantage  pursuant  to  the  practice  of  equity 
proceedings. 

It  need  only  be  observed  on  this  point,  that  the  constant 
practice  and  rule  of  proceedings  in  courts  of  equity  in  this, 
that  the  statute  of  limitations  must  be  either  pleaded,  or  th« 
benefit  of  it  insisted  upon  in  the  answer,  otherwise  the  defend- 
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aot  can  not  take  the  advantage  of  it.  This  practice  is  founded 
on  the  rule  of  the  common  law,  "  quisquisjuri  pro  se  irdroducto 
renurtciat."  Eyeiy  one  may  renounce  the  benefit  of  a  law  in- 
troduced in  his  favor.  We  are  of  opinion  therefore,  that  the 
judgment  aod  decree  of  the  circuit  court  of  chaDcery  be  re- 
versed, and  a  decree  be  drawn  agreeably  to  the  law  as  held  in 
this  opinion. 

Decree  reversed.  

Tho  principal  case  is  cited  in  Rucher  y.  Wynne,  2  Head,  620,  to  sostain  tha 
following  points:  that  courts  of  equity  will  compel  gaming  securities  to  be  de- 
livered up  and  canceled;  that  in  transactions  contravening  public  policy, 
relief  will  be  given  to  Apartieeps  criminU,  but  that  the  rehef  is  given,  always 
in  aid,  not  in  subversion,  of  public  policy.  In  the  latter  case,  McKinney,  J., 
in  overruling  Weakley  v.  Watkina^  7  Humph.  356,  and  approving  the  princi- 
pal case,  said:  "  The  jurisdiction  of  a  court  of  equity  to  grant  this  relief  is 
denied,  on  the  authority  of  the  case  of  Weakley  v.  Watkins  and  Ferguaorff  7 
Humph.  356.  This  case,  it  is  apparent,  was  hastily  considered,  and  there  is 
no  reference  to  any  authority  in  support  of  the  decision.  It  is  in  direct  oppo- 
sition to  the  case  of  Johnwn  v.  Cooper  and  Cro/iswkite,  2  Yerg.  524,  in  which, 
upon  an  elaborate  examination  of  the  question  on  principle  and  authority,  the 
contrary  doctrine  was  established.  The  case  of  Weakley  v.  Walkins  might 
well  enough  be  distinguished  from  the  present  case  by  the  element  of  a  most 
atrocious  fraud,  which  characterizes  the  latter.  We  are  not  inclined,  (low- 
ever,  to  rest  our  determination  upon  this  distinction,  but  upon  the  distinct 
principle  announced  in  Johnson  v.  Cooper  and  Crosswhite,  which,  in  our  opin- 
ion, is  the  sound  doctrine,  and  well  sustained  by  authority.'*  See,  to  same 
effect,  KeUon  v.  MilUkin,  2  Coldw.  414.  Upon  the  proposition  that  equity  will 
order  a  deed  for  land  to  be  delivered  up,  though  void  in  law,  as  a  cloud  upon 
the  title,  whether  the  invalidity  appears  upon  the  face  of  the  instrument  or 
not,  the  principal  case  is  cited  with  approval  in  the  following  cases:  Jonei^ 
Heirs  v.  Perry,  10  Yeig.  83;  Almony  v.  Hicks,  3  Head,  41;  Williams  v.  Tal^ 
Uciferro,  1  Coldw.  39;  Porter  v.  Jones,  6  Id.  318.  In  Almony  v.  Hicks^  8 
Head,  41,  the  principal  case  is  relied  upon  to  sustain  the  proposition  that 
when  a  court  of  equity  obtains  jurisdiction  of  a  controversy  for  one  purpose, 
it  will  retain  it  until  the  whole  matter  is  disposed  of,  and  the  rights  of  the 
parties  settled.  Also  in  Nichol  v.  Bation,  3  Yerg.  474,  the  construction  given 
to  the  act  of  1799,  c.  8,  by  the  principal  case,  is  recognized  as  correct,  and 
that  act  was  held  to  be  a  statute  of  limitation,  and  that  unless  a  party  com- 
menced an  action  to  recover  back  money  or  property  paid  on  a  gaming  con- 
tract, within  the  time  prescribed  therein,  his  action  was  barred. 
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"Law  or  the  Land,"  as  Used  in  the  Ck)NSTiTUTioN,  means  a  general  public 
law  equally  binding  upon  every  member  of  the  community,  under  similar 
circumstances,  and  every  partial  or  private  law  which  directly  proposes 
to  destroy,  or  affect  individual  rights,  or  does  the  same  thing,  by  affording 
remedies  leading  to  similar  conseqnenoes,  is  not  the  "  law  of  the  land.** 
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Act  of  1827,  a  39,  which  Dibected  tbb  Dishibsal  of  oertain  class  of  suits, 
growing  out  of  the  reservations  of  lands  to  the  heads  of  Indian  families, 
onder  the  treaties  of  1817  and  1819,  with  the  Cherokees,  upon  certain 
facts  being  made  to  appear,  is  partial,  and  therofore  nnconstitationaL 

The  facts  are  stated  in  the  opinion. 

Bj  Court,  Catbon,  J.  This  was  an  action  of  ejectment  broaght 
by  the  heirs  of  Wallj  against  the  defendant;  claiming  the  land 
in  controTcrsj  as  a  reserve,  bj  virtue  of  the  treaties  of  1817  and 
1819,  with  the  Cherokees.  The  material  question  involved  is 
this:  on  the  trial  below  the  defendant  proved  that  the  suit  was 
prosecuted  for  the  benefit  of  another,  and  not  the  lessors  of  the 
plaintiff,  who  had  contracted  to  convey  their  interest  before  the 
suit  was  brought.  On  this  point  the  court  charged  the  jury, 
"that  if  they  believed  the  lessors  of  the  plainti£Fhad  sold  their 
interest  in  the  land  in  dispute,  they  must  find  a  verdict  for  the 
defendant."  The  jury  accordingly  found  a  verdict  for  the  de- 
fendant. The  charge  of  the  circuit  court  was  grounded  on  the 
act  of  1827,  c.  39,  passed  December  6,  of  that  year.  This  suit 
was  commenced  twenty-seventh  August,  1827.  The  act  first 
provides  '*  that  interrogatories  might  be  exhibited  to  the  plaint- 
i£E8,  and  if  it  should  appear  that  the  suit  was  prosecuted  in  trust 
for  another  it  should  be  dismissed."  This  mode  was  not  pur- 
sued. Or,  "  that  the  defendant  on  the  trial  of  the  cause  might 
prove  by  witnesses  that  the  suit  was  instituted  or  prosecuted, 
in  whole  or  in  part,  upon  a  contingent  interest,  or  in  trust  for 
any  other  person  than  the  one  in  whose  name  such  suit  waa 
brought;  and  if  the  facts  should  so  appear  from  such  exam- 
ination it  should  operate  as  a  bar  to  the  recovery  of  the  plaint- 
iff." The  act  of  1827  is  a  partial  law,  applying  only  to  suits 
then  brought,  or  which  might  thereafter  be  brought  in  the 
name  of  any  Indian  reservee,  to  recover  lands  under  the  pro- 
visions of  the  treaties  of  1817  and  1819,  between  the  United 
States  and  the  Cherokee  nation  of  Indians. 

The  treaties  secured  to  the  reservees  the  light  of  citizenship; 
of  course  in  1827  they  held  the  same  relation  to  the  body 
politic,  and  were  entitled  to  the  same  measure  of  constitutional 
protection  as  the  citizens  of  Tennessee. 

Does  that  part  of  the  act  of  1827  which  declares  that  the  suit 
shall  be  barred,  if  the  defendant  prove  it  was  prosecuted  in 
trust  for  another,  violate  the  constitution?  By  this  it  is  de- 
clared that  no  free  man  shall  be  disseised  of  his  freehold,  or 
deprived  of  his  property,  but  by  the  judgment  of  his  peers  or 
the  law  of  the  land.    What  is  "  the  law  of  the  land?"    Tbia 
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court,  on  two  occasions,  and  upon  the  most  mature  considera* 
tion,  has  declared  the  clause,  ''  law  of  the  land,"  means  a  gen- 
eral public  law,  equally  binding  upon  every  member  of  the 
community.  The  rights  of  every  individual  must  stand  or  fall 
by  the  same  rule  or  law  that  governs  every  other  member  of 
the  body  politic,  or  land,  under  similar  circumstances;  and 
every  partial,  or  private  law,  which  directly  proposes  to  destroy 
or  affect  individual  rights,  or  does  the  same  thing  by  affording 
remedies  leading  to  similar  consequences,  is  unconstitutional 
and  void.  Were  it  otherwise,  odious  individuals  and  corporate 
bodies  would  be  governed  by  one  law,  the  mass  of  the  commu- 
nity, and  those  who  made  the  law,  by  another;  whereas,  a  like 
general  law,  affecting  the  whole  community  equally,  could  not 
have  been  passed:  Vamant  v.  Waddel,  2  Terg.  260.  For  the 
most  lucid  and  conclusive  exposition  of  this  clause  of  the  con- 
stitution within  the  knowledge  of  the  writer,  he  refers  to  the 
opinions  of  Judges  Oreen,  Kennedy,  and  Peck,  in  the  case  of 
the  Sank  v.  Cooper^a  securUies,  at  Nashville,  in  1831,  pod. 

The  act  of  1827  is  peculiarly  partial.  It  is  limited  in  ite 
operation  to  a  comparatively  small  section  of  the  state,  and  to  a 
very  few  individuals  claiming  a  very  small  portion  of  the  sec- 
tion  of  country  referred  to. 

It  is  a  common  case  to  sell  and  give  a  bond  for  title  to  the 
lands  sold,  the  fee  still  resting  in  the  covenantor.  To  eject  an 
intmder,  the  action  must  be  brought  in  the  name  of  the  cove- 
nantor, for  the  benefit  of  the  covenantee.  Yet  frequently  a 
link  in  the  chain  of  title  is  wanting,  and  demises  must  be  laid 
in  the  names  of  the  lessors,  clothed  with  the  naked  legal  title. 
Were  these  privileges  denied,  the  action  of  ejectment  would 
afford  no  remedy  to  the  true  owner  in  very  many  cases. 
Had  the  act  of  1827  been  general,  it  would  have  applied  itself 
to  all  such  cases,  and  then  the  equitable  owner,  and  he  who 
held  the  legal  title  in  trust,  would  have  been  barred  by  parol 
proof  that  the  grantee  had  sold  and  contracted  to  convey. 
This  would  be  an  absurdity,  particularly  when  applied  to  suits 
pending  at  the  passage  of  the  law;  and  it  is  confidently  be- 
lieved such  a  law  would  not  have  found  a  single  advocate  in 
the  legislature. 

The  act  was  intended  to  drive  from  the  courts  of  justice  a  few 
odious  individuals,  who  it  was  supposed  had  speculated  upon  the 
ignorance  and  necessities  of  the  Indian  reservees,  and  fraud- 
ulently obtained  their  claims  for  trifling  considerations,  and 
were  corrupUy  obtaining  evidence  to  establish  rights  to  re- 
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serves,  where  the  Indiaos  in  fact  never  had  any,  to  the  preju- 
dice of  the  purchasers  from  the  state.  If  the  supposed  facts 
did  exist,  there  was  good  cause  for  public  indigDatton,  but 
none  for  a  violation  of  the  constitution  by  the  passage  of  a  law 
affecting  the  rights  of  a  few  individutUs,  but  bj  which  the  great 
body  of  the  people,  or  the  legislators  themselves,  were  unwill- 
ing to  be  bound.  The  part  of  the  constitution  referred  to  was 
intended  to  secure  to  weak  and  unpopular  minorities  and  indi- 
viduals equal  rights  with  the  majority,  who,  from  the  nature  of 
our  government,  exercise  the  legislative  power.  Any  other 
construction  of  the  constitution  would  set  up  the  majority  in 
the  government  as  a  many-headed  tyrant,  with  capacity  and 
power  to  oppress  the  minority  at  pleasure  by  odious  laws  bind- 
ing on  the  latter.  The  part  of  the  act  of  1827  above  referred 
to,  is  unconstitutional  and  void,  and  the  circuit  court  erred  in 
charging  the  jury,  that  if  they  believed  the  plaintiffs  had  sold 
the  interest,  they  should  find  for  the  defendant. 

How  far  the  act  of  1827  is  affected  by  that  clause  of  our  con- 
stitution which  declares ''that  uo  retrospective  law  shall  be 
passed,"  will  be  left  open  for  further  investigation,  not  from 
any  delicacy  or  serious  doubt  entertained  in  this  instance,  but 
from  the  paramount  importance  of  the  question,  arising  upon 
statutes  impinging  on  the  constitution  in  a  manner  more  indi- 
rect than  that  of  1827.  The  act  of  1827  proposed  to  legislate 
out  of  court  actions  of  ejectment  lawfully  brought  before  its 
passage,  by  letting  in  parol  proof  of  an  outstanding  trust 
created  by  contract  long  before  the  act  was  passed,  which  con- 
tract, for  anything  appearing  to  the  contrary  on  this  record, 
was  lawful  when  made,  and  for  the  first  time  declared  other- 
wise by  this  act.  The  letting  in  new,  and  in  the  grade  of  eri- 
dence  unheard-of  proof,  in  the  pending  action  of  ejectment,  and 
declaring  the  effect  of  that  proof,  is,  to  my  mind,  vety  danger- 
ous legislation;  and  I  feel  it  a  duty  not  to  pass  entirely  unnoticed 
this  point,  for  fear  inferences  might  be  drawn  that  I  think  the 
act  consistent  with  the  clause  of  the  constitution  prohibiting 
retrospective  laws  and  laws  impairing  .the  obligation  of  con- 
tracts. My  impressions  are  directly  the  other  way.  The  judg- 
ment must  be  reversed,  and  a  new  trial  ordered. 

Judgment  reversed. 


Cited  in  the  following  cases:  Budd  v.  StaU,  3  Humph.  492;  Jonet^  Htin 
V.  Pary,  lOYerg.  78;  Mayor  y.  Dearmon,  2Sneed,  122;  Mayor  v.  AUhropk 
B  Coldw.  560;  Reynolds  v.  Baker,  6  Id.  228;  Pope  v.  Plitftr,  3  Heisk«  TOb 
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Brown  y.  Haywood^  4  Id.  963;  Railroad  Co.  ▼.  EUiol,  62  N.  H.  898;  Durk» 
T.  City  of  JanesffOU^  28  Wis.  466. 

8m  note  to  Bank  qf  the  State  ▼.  Cooper,  poet,  for  an  exammatioii  of  what 
b  tha  "law  of  the  land,"  and  also  for  a  review  of  the  oaaes  in  whioh  it  has 
bean  hehl  that  Iswa  were  nnconatitational  because  partial  or  speoiaL 
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l3TaBaaB,fi81.] 

PDBUOAxnnr  ov  a  Libkl  is  Sutiigientlt  Peoyxd  when  it  appean  that  a  let- 
ter in  the  handwriting  of  the  def endant^  Ann^t^iniTig  the  libel,  was  found 
In  the  hoose  of  a  neighbor  of  the  person  libeled^  and  by  snoh  nei^bor 
and  a  third  person  opened  and  read. 

Tbb  opinion  states  the  facts. 

By  Court,  Catron,  C.  J.  The  defendant  was  indicted  for  a  libel 
upon  Caleb  Mason.  The  libel  is  most  gross  and  indecent.  The 
only  doubt  of  the  coirectness  of  the  conviction  arises  upon  the 
evidence  introduced  to  establish  the  fact  of  publication.  The 
libel  was  in  the  handwriting  of  defendant,  folded  and  sealed 
in  the  form  of  a  letter,  addressed  to  Caleb  Mason.  The  paper 
was  found  under  the  bed  of  Marlow,  on  his  floor,  by  Marlow 
and  Glenn,  who  opened  and  read  it.  Mason  resided  within  one 
hundred  yards  of  Marlow's  house. 

If  there  be  no  direct  and  positive  testimony  to  prove  the  pub* 
lication,  presumptive  evidence  may  be  resorted  to,  and  the  same 
reasonable  inferences  drawn  by  the  jury  as  in  other  cases: 
Stark.  Ev.  852.  The  libel  having  been  actually  published,  and 
proved  to  be  in  the  handwriting  of  defendant,  makes  out  such 
a  prima  facie  case  as  entitles  the  state  to  have  the  contents 
read  to  the  jury :  Stark.  Ev.  818, 849.  Yet  the  jury  is  to  judge  of 
the  fact  of  publication.  The  libel  being  in  the  handwriting  of 
defendant,  slight  evidence  of  publication,  particularly  in  a 
criminal  prosecution,  will  be  required.  Stark.  Ev.  849;  Bao. 
Abr.,  Libel,  B.  2;  Oilb.  Ev.  640,  states  the  true  rule:  *'A  per- 
sonal libel  is  published  when  it  arrives  to  the  person  against 
whom  it  is  written,  pursuant  to  the  design  of  the  author,  or 
is  made  known  to  any  other  person  by  any  means  to  which  the 
dissent  of  the  author  is  not  necessarily  implied." 

That  the  libel  was  placed  in  the  hands  of  Marlow  with  a  de- 
sign to  cause  its  publication,,  can  hardly  be  doubted.  We  think 
the  verdict  well  warranted,  and  a£Srm  the  judgment. 

Judgment  a£Brmed. 
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In  /lodges  v.  s^tate,  5  Humph.  112;  the  receipt  of  a  libeloaB  letter,  with- 
out its  being  read  or  heard  read  by  Bome  third  person,  waa  held  not  to  amount 
to  A  publication  of  the  libel. 

Ill  iStaU  V.  Avery,  18  Am.  Dec.  105,  it  was  held  that  the  aendingof  a  letter 
to  the  person  to  whom  it  is  addressed,  is  a  publication  of  a  libel  contained 
therein. 
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Bakk  of  the  State  v.  Cooper. 

[a  TiBGXB,  609.] 

ImasSLAUTRM  HAS  THB  PowxB  to  create  as  many  different  courts  as  the  wanti 
of  the  oonntiy  may  reqoire,  each  to  be  as  distinct  and  independent  as 
the  other.     Per  Green,  J. 

JuDGSS  CAN  NOT  BiOBTFULLT  EzBRCiSE  AuTHOKiTT»  unless  they  reoeivo  their 
appointment  in  one  of  the  modes  pointed  ont  by  the  constitation.  Per 
Green,  J. 

LrciSLATiyB  Power  of  ths  Peoflb  is  vested  in  the  general  assembly,  and 
it  may  do  anything  within  the  legitimate  scope  of  legislation  which  is 
not  forbidden  by  the  constitution,  either  in  express  terms  or  by  impli- 
cation. It  does  not  follow,  however,  becaose  there  is  no  restriction 
in  the  constitation  prohibiting  a  particular  act  of  the  legislatore,  that 
sach  act  is  therefore  constitutionaL  Some  acts  may  be  against  the  plain 
and  obvious  dictates  of  reason,  and  theref  or€t  void.    Per  Green,  J. 

*'Law  ov  THB  Land,"  as  Usxd  is  the  Ck>KSTiTunoK,  means  a  general  and 
public  law  operating  equally  on  every  individual  in  the  community.  Per 
Green,  J. 

LmsLATUBB  HAS  vo  PowEB  to  deprive  a  person  of  the  nght  of  trial  by 
jury,  in  cases  in  which  such  right  is  secured  to  him  by  the  constitution, 
either  directiy  or  by  conferring  jurisdiction  on  a  court  of  equity  to  try 
cases,  the  trial  of  which,  by  juiy,  is  a  matter  of  right  in  a  common  law 
court.    Per  Green  and  Kennedy,  JJ. 

'*Law  of  the  LAin>,"  as  Used  in  the  Constitution,  means  a  general  and 
public  law,  equally  binding  upon  every  member  of  the  conmiunity.  Per 
Kennedy,  J. 

JuBT  IN  A  Chancebt  Goubt  cau  not  be  constitutionally  demanded  by  either 
party.    Per  Kennedy,  J. 

Act  or  1829,  c.  95,  Constitutino  a  Special  Tribunal,  composed  of  ex- 
isting judges,  for  the  disposition  of  suits  commenced  by  the  Bank  of 
Tennessee  against  its  officers,  their  sureties  and  customers  of  the  bank, 
who  had  overchecked,  and  from  whose  decision  there  was  no  appeal  is 
imoonstitutional  and  void. 
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Thb  facts  are  stated  in  the  opinion. 

Oliver  Ji.  Hays^  for  the  bank. 

OibhSy  Anderson^  Craigkeady  Fogg,  and  Lacy,  contra, 

Gresn,  J.     By  the  act  of  1820,  c.  95,  a  court  is  directed  to 
be  holden  at  Nashyille,  to  consist  of  a  judge  of  the  supreme 
court,  a  chancellor,  and  a  judge  of  the  circuit  court,  with  power 
and  authority,  upon   complaint  being  made  by  the  bank,  to 
hear  and  determine  all  cases  against  the  officers  of  the  bank, 
and  their  sureties,  and  against  persons  who  may  have  over- 
checked,  and  thereby  become  defaulters  to  said  bank.     The 
court  is  empowered  by  the  act  to  call  the  defendants  before  it, 
and  examine  them  on  interrogatories,  to  hear  evidence,  and  to 
determine  the  causes  according  to  the  principles  of  a  conrt  of 
equity.    The  court  is  declared  to  be  supreme  within  its  sphere 
of  action,  and  that  no  appeal  lies  from  its  decisions.     In  the 
case  now  under  consideration,  the  bill  states  that  on  the  sec- 
ond of  October,  1820,  Charles  Cooper  was  appointed  clerk  of 
the  bank,  and  that  at  the  same  time  he  entered  into  bond  with 
securities  for  the  faithful  and  correct  discharge  of  his  duty; 
that  he  continued  clerk  until  January,  1822,  when  he  was  re- 
appointed, during  which  time  he  did  not  well,  truly,  and  faith- 
Cully  demean  himself  in  the  discharge  of  the  duties  of  his  ap- 
pointment; but,  on  the  contrary,  omitted  and  neglected  well 
and  truly  to  discharge  the  duties  of  clerk  of  said  bank,  in 
this,  that  while  clerk  of  the  said  bank,  he  received  its  funds  to 
a  large  amount,  and  applied  them  to  his  own  use  and  benefit; 
that  from  his  own  statement,  he  had  received  and  applied  to 
his  own  use  the  sum  of  two  thousand  five  hundred  and  fifty- 
six  dollars  and  thirty-three  cents,  from  which  he  claimed  to  be' 
deducted  for  salary,  etc.,  the  sum  of  one  thousand  six  hundred 
dollars  and  fifty  cents,  leaving  the  sum  of  nine  hundred  and 
fifty-five  dollars  and  eighty-six  cents,  with  which  he  is  charge 
able,  for  which  a  decree  is  prayed. 

The  defendants  plead  that  Jacob  Peck,  Nathan  Green,  and 
William  E.  Kennedy,  have  no  power  or  authority  to  hear,  try, 
and  determine  said  complaint,  nor  have  they  jurisdiction  there- 
of by  the  constitution  of  the  United  States  and  the  constitu- 
tion of  Tennessee,  and  the  law  of  the  land,  with  an  averment 
that  jurisdiction  is  in  the  county  or  circuit  courts  of  Davidson. 
In  support  of  this  plea,  several  constitutional  grounds  have 
been  taken:  1.  It  is  contended  that  this  is  a  special  court, 
having  no  relation  to  the  other  courts  in  this  state,  and  is  not 


Jjin.  1831.]    Bank  op  the  State  v.  Coopeb.  519 

therefore  ''superior  or  inferior/'  within  the  meaning  of  the 
first  section  of  the  fifth  article  of  the  constitution.  2.  That 
judges  can  only  be  created  by  an  election  by  joint  ballot  of 
both  houses  of  the  general  assembly;  and  not  being  thus  ap- 
pointed, therefore  the  persons  named  in  the  act  of  assembly  as 
judges  of  this  court  are  not  constitutionally  such.  3.  That  the 
law  is  retrospective.  4.  That  it  violates  the  right  of  trial  by 
jury.  5.  That  it  is  partial  in  its  operation;  aud  for  that  reason 
is  not  a  ''  law  of  the  land." 

1.  Upon  the  first  proposition  it  will  only  be  necessary  to  re- 
cur to  the  language  of  the  constitution  (art.  Y.,  sec.  1),  in  which 
the  judicial  power  of  the  state  is  vested  in  such  superior  and 
inferior  courts  of  law  and  equity  as  the  legislature  shall  from 
time  to  time  direct  and  establish.  Had  the  framera  of  the  con- 
stitution intended  to  restrict  the  legislation  upon  this  subject 
io  the  courts  then  in  operation,  and  only  meant  to  authorize  an 
increase  of  them,  or  the  number  of  places  of  holding  them, 
they  would  have  used  veiy  different  language.  To  create  a 
new  district,  and  appoint  additional  judges  to  hold  the  court 
there,  or  to  direct  the  sittings  of  the  court  of  pleas  and  quarter 
sessions  in  a  new  county,  would  not  be  the  establishment  of 
courts  in  the  sense  here  indicated.  There  is  but  one  supreme 
court  in  the  state,  although  it  holds  sessions  at  several  places. 
So  the  creation  of  new  districts  would  only  have  been  providing 
for  the  sitting  of  the  district  court  at  additional  places.  Nor 
can  it  be  seen  that  it  was  intended  to  restrict  legislation  to  the 
creation  of  such  courts  as  should  be  appealed  from,  and  there- 
fore "  inferior/' and  an  appellate  court,  which  would  be,  there- 
fore, **  superior."  The  right  of  appeal  is  only  conferred  by 
statute.  No  constitutional  provision  requires  that  it  should  ex- 
ist. This  can  not,  therefore,  be  the  sense  of  these  words.  It 
would  be  perfectly  competent  for  the  legislature  to  abolish  the 
supreme  court,  and  take  away  the  right  of  appeal  from  the 
county  to  the  circuit  court.  Each  would  then  exercise  its  own 
peculiar  jurisdiction,  and  be  supreme  within  its  sphere  of  ac- 
tion. I  conclude,  as  a  necessary  consequence  from  what  has 
been  said,  that  the  legislature  has  power  to  create  as  many  dif- 
ferent courts  as  the  wants  of  the  country  may  require,  and  each 
to  be  as  distinct  and  independent  of  the  other,  as  the  court  now 
under  consideration  is  distinct  and  independent  of  all  others  in 
this  state. 

2.  The  next  consideration  is  as  to  the  appointment  of  the 
judges.    It  is  most  clear  that  judges  can  not  rightfully  exercise 
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authority^  unless  they  receive  their  appointment  in  one  of  the 
modes  pointed  out  by  the  constitution.  The  three  persons 
called  to  discharge  the  functions  of  a  court,  have  each  been 
elected  by  a  joint  ballot  of  both  houses  of  the  general  assembly 
to  the  judicial  oflSces  they  ordinarily  fill;  and  by  the  act  of 
assembly  under  consideration,  they  are  assigned  to  the  per- 
formance of  this  new  duty.  If  it  were  another  office,  we  clearly 
could  not  hold  it;  nor  would  the  legislative  enactment  direct- 
ing us  to  the  performance  of  this  duty  be  a  constitutional  ap- 
pointment. But  the  act  does  not  so  consider  it.  It  is  the 
prescribing  of  a  new  and  additional  duty  appurtenant  to  the 
offices  for  which  we  were  elected.  Suppose  the  legislature  were 
to  abolish  the  courts  of  errors  and  appeals,  and  in  lieu  thereof 
create  a  court  of  conference,  to  be  holden  by  all  the  circuit 
judges;  would  it  not  be  competent  for  them  to  do  so?  And 
might  not  those  judges  constitutionally  hold  such  court  without 
a  new  election  ?  It  seems  to  me  that  the  holding  such  court 
would  be  a  duty  appurtenant  to  their  offices  as  circuit  judges, 
and  that  it  could  not  be  regarded  as  a  distinct  office.  If  it  were 
so  regarded,  the  constitutions  of  several  of  the  states,  where 
this  system  prevails,  would  be  daily  violated  by  the  highest 
judicial  functionaries.  Upon  the  other  part  of  this  objection, 
whether  the  three  individuals  can  properly  be  assigned  to  this 
duty,  the  other  judges  of  the  supreme  court,  chancellors,  and 
judges  of  the  circuit  court,  not  being  called  to  it,  and  the  duty, 
instead  of  being  added  to  the  offices  we  hold,  being  added  to 
this  individually,  there  is  considerable  doubt.  Upon  this  sub- 
ject the  reasoning  of  Judge  Kennedy  is  entitled  to  great  weight. 

I  now  come  to  the  three  remaining  objections:  that  the  law 
is  retrospective;  that  it  takes  away  the  right  of  trial  by  jury; 
and  that,  as  it  regards  the  defendants,  it  is  partial  in  its  opera- 
tion. 

Judge  Haywood  has  said,  Tipion  v.  Harris^  Peck,  418,  that 
*'  the  sovereign  legislative  power  of  Tennessee,  like  the  sov- 
ereign power  of  all  other  states,  of  whatever  character  they 
may  be,  may  do  all  things,  not  naturally  impossible,  which  it 
deems  promotive  of  the  public  welfare,  except  in  such  instances 
where  by  the  fundamental  law  of  the  nation,  written  by  the 
mighty  hand  of  the  people,  it  is  forbidden.  And  in  any  in- 
stance where  legislative  power  is  questioned,  it  bounds  over 
opposition,  unless  a  restriction  upon  that  power  in  the  particu- 
lar instance  can  be  clearly  pointed  out."  To  this  proposition 
in  its  full  extent  I  can  not  give  my  assent.     By  the  constita- 


Jon.  1831.]    Bane  of  the  Statr  v.  Coopbb.  521 

tion,  all  the  legislative  power  of  the  people  is  vested  in  the 
general  assembly;  and  it  follows  that  the  legislature  may  do 
anything  within  the  legitimatie  scope  of  legislation  which  is 
not  forbidden  in  the  constitution  either  in  express  terms  or  by 
implication.  But  certain  limits  to  the  exercise  of  legislative 
power  have  been  recognized  from  the  earliest  times.  It  is  a 
principle  of  the  English  common  law,  as  old  us  the  law  itself,  that 
a  statute,  even  of  the  omnipotent  parliament  of  Great  Britain, 
is  not  to  have  a  retrospective  effect.  Why  was  it  so  considered 
by  the  English  courts?  They  had  no  written  constitution 
witli  express  restrictions  upon  the  legislative  power.  It  was  so 
considered  because  there  are  eternal  principles  of  justice  which 
no  government  has  a  right  to  disregard.  It  does  not  follow, 
therefore,  because  there  may  be  no  restriction  in  the  constitu- 
tion prohibiting  a  particular  act  of  the  legislature,  that  such 
act  is  therefore  constitutional.  Some  acts,  although  not  ex- 
pressly forbidden,  may  be  against  the  plain  and  obvious  dic- 
tates of  reason.  The  common  law,  says  Lord  Coke,  8  Co.  118, 
a,  adjudgeth  a  statute  so  far  void. 

In  the  case  before  the  court,  the  suit  is  upon  a  bond  with 
condition  faithfully  to  perform  the  duties  of  clerk.  Of  this 
case,  it  is  clear,  a  court  of  equity  would  have  no  jurisdiction; 
but  according  to  the  general  laws  of  the  land,  it  would  be  triable 
in  the  common  law  courts  by  a  jury.  The  sixth  article  in  the 
bill  of  rights  declares,  that  "  the  trial  by  jury  shall  remain  in- 
violate." By  the  act  constituting  this  court,  the  causes  are  to  be 
tried  according  to  the  principles  of  a  court  of  equity.  In  courts 
of  equity  there  is  no  jury,  except  at  the  discretion  of  the 
chancellor;  and  after  the  jury  find  the  facts  upon  an  issue  sent 
to  them,  it  is  discretionary  with  the  chancellor,  whether  his 
decree  be  governed  by  that  finding  or  not.  If  this  cause  be 
tried  upon  the  principles  governing  a  court  of  equity,  it  seems 
to  me  that  the  defendant's  right  to  trial  by  jury  is  violated.  It 
is  contended,  that  the  legislature  may  define  and  enlarge  the 
jurisdiction  of  courts  of  equity;  and,  by  giving  them  jurisdic- 
tion of  causes  of  action  heretofore  of  exclusive  common  law 
jurisdiction,  the  right  of  trial  by  jury,  although  taken  away  in 
fact;  is  not  violated  in  the  sense  of  the  constitution,  that  in- 
strument contemplating  the  existence  of  courts  of  equity  with- 
out juries.  If  this  were  true,  the  provision  would  seem  to  be  a 
very  useless  one  indeed.  The  framers  of  the  constitution  must 
have  seen  that  it  would  be  in  the  power  of  the  legislature  to 
frustrate  the  provision  altogether  in  civil  cases,  by  transferring 
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them  all  to  courts  of  equity,  and  thereby  dispensmg  with  a 
jury;  or  if ,  as  the  argument  is,  courts  of  equity  were  to  have 
concurrent  jurisdiction  of  all  cases,  it  might  result  in  the  ex- 
elusive  jurisdiction  of  that  court  at  the  option  of  the  plaintiffs. 
Bat  there  is  no  ground  upon  principle,  to  prevent  the  giving 
of  exclusive  jurisdiction  of  all  cases  to  the  courts  of  equity,  if 
it  be  once  conceded  that  they  can  acquire  concurrent  jurisdic- 
tion with  the  common  law  courts,  of  causes  properly  and  ex- 
clusively triable  in  the  latter  courts.  Under  this  view  of  the 
case  we  are  considering,  it  becomes  one  of  deep  solicitude  and 
vast  importance. 

The  tiial  by  jury  has  been  considered,  in  England  and 
America,  as  the  most  distinguishing  badge  of  liberty.  Great 
solicitude  was  manifestly  felt  upon  the  subject  by  the  frameis 
of  our  constitution.  In  the  ninth  article  of  the  bill  of  rights  it  is 
secured  in  criminal  cases,  and  in  the  article  before  referred  to, 
it  is  secured  in  civil  cases.  And  so  great  was  the  solicitude 
which  was  felt  on  the  subject,  that  in  the  fifth  article  and  fifth 
section  of  the  constitution,  a  provision  is  introduced  (in  order 
that  the  judges  may  be  prevented  from  the  exercise  of  any  in- 
fluence on  the  minds  of  the  jury)  expressly  requiring  that  the 
charge  of  the  court  should  only  state  the  evidence  and  declare 
the  law.  Can  it  be  believed  that  all  this  solicitude  and  caution 
were  manifested  in  relation  to  a  provision  which  would,  accord- 
ing to  the  argument,  be  wholly  defeated  by  transferring  the  ju- 
risdiction to  the  chancery  courts  ?  I  can  not  so  consider  it.  But 
however  this  may  be  in  relation  to  a  law  operating  equally 
upon  all,  a  question  of  still  more  serious  import  presents  itself 
when  we  consider  the  partial  operation  of  this  act  of  assembly. 
In  the  language  of  Chief  Justice  Marshall,  Fletcher  v.  Peck,  6 
Cranch,  135,  'Mt  is  the  peculiar  province  of  the  legislature  to 
prescribe  general  rules  for  the  government  of  society;  the  appli- 
cation of  these  rules  to  individuals  in  society  would  seem  to  be 
the  duty  of  other  departments."  Judge  Oatron  says,  Vanzant 
V.  Waddel,  2  Terg.  260,  **  the  right  to  life,  liberty,  and  property 
of  every  individual,  must  stand  or  fall  by  the  same  rule  or  law 
that  governs  every  other  member  of  the  body,  politic  or  *  land,' 
under  similar  circumstances;  and  every  partial  or  private  law 
which  directly  proposes  to  destroy  or  afifect  individual  rights, 
or  does  the  same  thing  by  affording  remedies  leading  to  similar 
consequences,  is  unconstitutional  and  void." 

In  ffolden  v.  James,  11  Mass.  396  [6  Am.  Dec.  174],  the  court 
decide  that  it  is  not  competent  to  suspend  the  operation  of  the 
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statute  of  limitatioDS  in  a  particular  case,  and  that  such  law  is 
unconstitutional.  Such  an  act  would  be  void,  because  of  its 
partial  operation.  It  is  provided  in  our  bill  of  rights  (art. 
YIII.),  ''that  no  free  man  shall  be  taken  or  imprisoned,  or 
disseised  of  his  freehold,  liberties,  or  privileges,  or  outlawed, 
or  exiled,  or  in  any  manner  destroyed  or  deprived  of  his  life, 
liberty,  or  property,  but  by  the  judgment  of  his  peers,  or  the 
law  of  the  land." 

By  '*  law  of  the  land  "  is  meant  a  general  and  public  law,  oper- 
ating equally  on  eveiy  individual  in  the  community.  Such  is 
the  opinion  of  Judge  Catron,  in  the  case  before  referred  to,  and 
such  was  the  opinion  of  Lord  Coke  upon  the  construction  of 
Magna  Charta,  In  his  commentary  on  this  instrument  (2  Inst. 
61)  he  says,  that  the  terms  "  law  of  the  land"  were  used  that 
the  law  might  extend  to  all.  He  informs  us  that  parliament, 
by  an  act  in  the  eleventh  year  of  Henry  YII.,  violated  the  prin- 
ciples of  the  great  charter  in  this  particular;  and  that,  under 
the  authority  of  this  act,  Empson  and  Dudley  committed  hor- 
rible oppressions  and  exactions,  to  the  undoing  of  many  people. 
But  that  in  the  first  year  of  Henry  YIII. ,  this  act  was  repealed, 
on  the  avowed  ground  that  it  was  a  violation  of  the  charter. 
"And  the  ill  success  hereof  (he  adds),  and  the  fearful  end  of 
these  two  oppressors,  should  deter  others  from  committing  the 
like,  and  should  admonish  parliaments,  that  instead  of  the  ordi- 
nary and  precious  trial  per  legem  tcnw,  they  bring  not  in  abso* 
lute  and  partial  trials  by  discretion." 

If  the  construction  here  contended  for  be  not  the  true  one,  it 
seems  to  me  that  an  edict  in  the  form  of  a  legislative  enactment, 
taking  the  property  of  A.,  and  giving  it  to  B.,  might  be  regarded 
as  the ''  law  of  the  land,"  and  not  forbidden  by  the  constitution; 
but  such  a  proposition  is  too  absurd  to  find  a  single  advocate. 
This  provision  was  introduced  to  secure  the  citizens  against  the 
abuse  of  power  by  the  government.  Of  what  benefit  is  it,  if  it 
impose  no  restraint  upon  legislation  ?  Was  there  not  as  just 
ground  to  apprehend  danger  from  the  legislature  as  from  any 
other  quarter?  Legislation  is  always  exercised  by  the  majority. 
Majorities  have  nothing  to  fear,  for  the  power  is  in  their  hands. 
They  need  no  written  constitution  defining  and  circumscribing 
the  powers  of  the  government.  Constitutions  are  only  intended 
to  secure  the  rights  of  the  minority.  They  arb  in  danger.  The 
power  is  against  them,  and  the  selfish  passions  often  lead  us  tc 
forget  the  right.  Does  it  not  seem  conclusive,  then,  that  this 
provision  was  intended  to  restrain  the  legislature  from  enacting 
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any  law  affecting  injurioaslj  the  rights  of  any  citizen^  unless  at 
the  same  time  the  rights  of  all  others  iu  similar  circumstances 
were  equally  affected  by  it.  If  the  law  be  general  in  its  opera- 
tion, affecting  all  alike,  the  minority  are  safe,  because  the 
majority  who  make  the  law  are  operated  on  by  it  equally  with 
the  others.  Here  is  the  importance  of  the  provision,  and  the 
great  security  it  affords. 

Apply  these  principles  to  the  case  before  the  court.  A  par- 
ticular description  of  the  debtors  of  the  bank  of  the  state  are 
assumed  to  be  in  default,  and  to  have  incurred  liabilities  to  the 
bank.  The  right  of  action  has  already  accrued,  and  the  courts 
of  common  law  have  clearly  exclusive  jurisdiction.  Here  the 
defendants  would  have  been  entitled  to  a  trial  by  jury,  and  to 
an  appeal  to  the  supreme  court.  In  this  state  of  the  case,  the 
legislature  passed 'the  act  under  consideration,  giving  to  this 
court  the  jurisdiction  of  those  particular  causes  only;  direct  the 
mode  of  trial  to  be  according  to  the  principles  of  a  court  of 
equity  (which  is  without  jury),  and  declare  that  there  should  be 
no  appeal,  at  the  same  time  the  law,  as  it  regards  all  others,  re- 
maining unchanged. 

This  law  only  acts  upon  individual  cases,  and  is  the  same  in 
principle  as  if  a  law  had  been  passed  in  favor  of  some  one  mer- 
chant, enabling  him,  by  the  method  theiein  prescribed,  to  take 
judgment  against  his  debtors  without  the  right  of  appeal.  The 
interest  which  the  people  have  in  the  bank  is  a  8u£Scient  reason 
why  the  legislature  should  feel  a  deep  solicitude  to  secure  its 
funds,  but  is  no  reason  why  they  should  overstep  the  limits  of 
legislative  authority  to  effect  this  end.  Nor  is  it  any  reason 
why  the  court  should  enforce  an  act,  passed  vnthout  sufficient 
deliberation,  which  infringes,  as  we  believe,  the  constitution. 
Two  important  privileges,  the  trial  by  jury  and  the  right  of 
appeal,  are  by  this  act  taken  away  in  these  special  cases,  while 
every  other  member  of  the  community,  having  incurred  similar 
liabilities,  enjoys  them.  The  fact  that  the  persons  embraced 
in  this  act  form  a  class  of  the  debtors  to  the  bank,  tends  no 
more  to  give  it  the  character  of  a  general  law  than  if  the  act 
had  operated  on  one  individual  debtor  only,  whose  case  might 
have  some  peculiarity  distinguishing  it  from  that  of  all 
other  debtors.  Other  banks,  and  many  merchants,  and  many 
other  members  of  the  community,  have  contracts  similar  to  the 
one  set  out  in  this  bill.  In  order  to  have  avoided  the  force  of  the 
objection  to  this  act,  it  should  have  operated  equally  on  all  these; 
and  because  it  has  not  done  so  it  is  not  "  the  law  of  the  land.** 
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1  have  tbe  highest  respect  for  the  legislature  as  a  co-ordinate 
department  of  the  government;  and  whenever  they  pass  an  act 
the  presumption  is  in  favor  of  the  power;  nor  are  we  to  disre- 
gard it  upon  a  mere  doubt,  nor  unless  constrained  bj  the  high 
obligations  imposed  by  our  oaths  to  support  the  constitution. 
But  when  we  can  not  enforce  the  act  and  support  the  constitu- 
tion,  the  act  is  not  law,  and  imposes  no  obligation. 

Peck,  J.  An  act  was  passed  on  the  thirteenth  January,  1830, 
by  the  legislature  of  Tennessee,  providing  that  a  special  court 
should  be  organized,  to  consist  of  Jacob  Peck,  one  of  the  judges 
of  the  supreme  court,  Nathan  Green,  one  of  the  chancellors  of 
this  state,  and  William  E.  Kennedy,  one  of  the  judges  of  the 
circuit  courts,  any  two  of  whom  might  form  a  quorum  to  do 
business,  with  power  to  appoint  a  clerk  and  a  sergeant-at-arms; 
to  sit  in  Nashville;  to  meet  on  their  own  adjournments;  and 
"with  power  to  do  all  other  things  properly  appertaining  to 
their  appointments,  necessary  to  be  done  for  the  purposes  of 
effecting  the  objects  hereinafter  mentioned/'  The  act  then 
prescribed  the  duty  to  be  performed,  and  confines  it  to  hearing 
and  deciding  upon  complaints  of  the  bank  "that  any  person  or 
persons  are  in  default,  or  indebted  to  said  bank,  for  any  breaches 
of  trust,  or  money  they  may  have  received  and  failed  to  account 
for,  or  for  any  other  cause;"  giving  power  to  direct  process  and 
bring  such  persons,  etc.  But  it  provides,  that  the  jurisdiction 
should  be  confined  to  such  cases  only  as  are  made  on  behalf  of 
the  bank,  and  that  tbe  court  should  not  be  authorized  to  pro- 
nounce a  judgment  or  decree  against  any  person  or  persons  ez« 
cept  euch  as  by  overchecking  or  otherwise  have  improperly  re- 
ceived the  money,  bills,  notes,  or  other  valuable  papers  belong- 
ing to  or  on  deposit  in  said  bank,  or  such  person  or  persons, 
officers  of  said  institution,  as  may  have  been  guilty  of  breaches 
of  trust  or  other  fraud,  or  made  an  improper  use  of  the  money 
belonging  to  or  on  deposit  in  said  bank,  and  such  others  as  may 
be  connected  with  them,  and  the  securities  of  such  as  may  be 
liable. 

The  jurisdiction  to  be  exercised  is  to  be  supreme  in  its  sphere, 
and  no  right  of  appeal  is  allowed.  It  is  specially  provided 
that  "  the  principles  governing  the  courts  of  chancery  shall  be 
those  by  which  said  court  shall  be  governed."  The  court  may 
compel  the  parties  to  appear  and  answer  interrogatories;  and 
if,  on  a  full  and  fair  investigation,  it  should  appear  that  any 
person  or  persons  complained  of  were  in  default  or  indebted, 
the  court  should  forthwith  pronounce  such  judgment  or  decree 
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as  may  seem  right  according  io  the  facts  of  the  case  (without 
regard  to  the  form  or  substance  of  the  complaint),  against  the 
person  or  persons  so  in  default  or  indebted,  and  their  secnri- 
ties,  if  any  there  be. 

There  are  other  provisions  in  the  act,  such  especially  as  give 
rules  for  process,  execution,  etc.,  and  there  is  a  final  clause 
authorizing  the  court  to  form  its  own  rules  of  proceeding,  so 
far  as  they  have  not  been  expressly  provided.  The  persona 
specified  as  members  of  the  court  have  considered  it  their 
duty  to  convene  according  to  the  provisions  of  the  act,  and 
they  Lave  appointed  the  officers  required  and  authorized 
thereby. 

Complaint  has  been  made  by  bill  against  Oharles  Cooper  and 
his  securities,  charging  the  former,  in  substance,  with  having 
withdrawn  money  from  the  bank  at  sundry  times,  to  a  specified 
amount;  and  with  having  been  guilty  of  gross  neglect  in 
not  keeping  the  accounts  and  books  of  the  bank,  in  such  man- 
ner  as  to  show  the  state  and  condition  of  the  institution.  The 
bonds  given  by  Cooper  and  his  securities,  for  a  faithful  execu- 
tion of  the  trust  reposed  in  him,  are  exhibited.  Subposnaa 
have  been  served;  the  defendants  have  appeared  and  pleaded 
that  this  court  has  no  jurisdiction  or  right  to  hear  and  deter* 
mine  the  question  under  the  act  constituting  the  court,  but  that 
the  county  or  circuit  court  of  Davidson  county  have  jurisdic- 
tion of  the  said  matters  of  complaint.  This  question  has  been 
ably  argued,  as  Well  for  the  bank  as  in  support  of  the  plea. 
Not  pretending  to  follow  the  order  pursued  in  the  discussion  of 
the  question,  I  shall  consider: 

1.  Does  the  act  in  question  in  effect  deprive  the  parties  of 
the  benefit  of  a  trial  by  jury,  and  therefore  conflict  with  the 
sixth  section  of  the  declaration  of  rights  ? 

The  right  of  trial  by  jury  is  not  in  express  terms  taken  away 
by  the  act.  It  may  be  implied  that  the  common  law  right  of 
trial  by  jury  in  this,  being  a  civil  case,  is  taken  away  by  that 
part  of  the  act  which  directs  the  court  to  proceed  according  to 
the  principles  of  equity.  Still,  from  the  last  clause  of  the  act, 
as  one  of  the  judges  sitting  under  it,  I  would  deny  no  man  the 
trial  of  the  facts  of  his  case,  an  issue  being  tendered,  by  an  im« 
partial  jury.  The  constitution  and  the  law  both  being  before 
me,  I  would,  as  far  as  possible,  construe  the  latter  in  such  way 
as  to  make  it  consistent  with  the  former,  and  give  to  the  parties 
in  this  particular  what  is  common  to  all  other  suitors.  The 
rules  that  I  would  adopt  should  not  be  arbitrary;  at  least,  I 
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would  endeavor  to  guard  against  appearances  that  might  justify 
the  imputation.  But  while  I  say  this,  I  am  free  to  own  that  an 
act  which  gives  such  extraordinary  powers,  powers  so  nearly 
bordering  on  discretion,  so  speedy,  so  summaiy,  and  so  regard- 
less of  forms,  ought  certainly  to  be  regarded  by  the  judge  with 
circumspection;  under  it,  he  should  move  with  caution  and 
hesitation,  especially  if  it  have  the  appearance  of  pointing 
singly  to  its  object. 

It  might,  indeed,  be  said,  and  with  much  propriety,  that  the 
right  of  trial  by  jury  is  taken  away  when  it  is  not  contemplated 
that  an  issue  should  be  made,  and  the  means  of  procuring  a 
jury  is  not  provided.  Honest  judges  might  differ  as  to  the  pro* 
priety,  or  even  possibility  of  calling  a  jury  under  the  act; 
and  a  doubt  upon  a  point  so  important  ought  to  induce  the 
judges  here  to  turn  the  cause  over  to  that  tribunal  where  the 
jury  can  not  be  denied. 

2.  Is  the  act  creating  this  tribunal,  consistent  with  those 
parts  of  the  constitution  which  give  the  legislature  power,  from 
time  to  time,  to  direct  and  establish  courts  f 

The  power  given  in  the  constitution  to  establish  courts  is  not 
disputed;  but  the  question  raised  is,  whether  the  character  of 
this  court  is  such  that  there  is  a  discordance  between  its  powers 
and  the  powers  assigned  to  the  courts  by  tbe  constitution.  The 
framers  of  the  constitution  nerer  dreamed  of  admitting  the  ex- 
ercise of  arbitrary  power  in  any  department  of  the  government. 
The  legislative,  the  executive,  and  the  judicial  departments  are 
three  lines  of  equal  length,  balanced  against  each  other,  and  the 
frame-work  forming  an  equilateral  triangle,  becomes  stronger  the 
more  its  parts  are  pressed.  Like  the  foundation  of  our  relig- 
ion, the  trinity,  it  is  the  key  on  which  ihe  whole  arch  rests. 
The  people  have  erected  it;  they  have  seen  its  suitability  for 
duration,  and  compared  its  proportions  with  the  external  view  of 
the  pyramid,  whose  age  is  untold,  and  which  alone,  of  all  the 
works  of  man,  has  withstood  the  ravages  of  time. 

Seeing  these  powers  balanced,  it  is  our  province  to  look  into 
the  constitution.  It  is  there  a  judge  must  measure  length  with 
a  legislator,  or  with  an  executive  officer. 

The  first  question  is,  how  shall  we  know  him  to  be  a  judge? 
And  the  next,  how  shall  we  know  the  extent  of  his  powers? 
For  answers  to  these  questions,  we  must  resort  first  to  the  con- 
stitution. A  judge,  then,  is  one  elected  to  the  office  by  the 
legislature.  When  commissioned,  what  may  he  do  ?  By  the 
eonstitution,  he  shall  take  an  oath.    If  of  the  superior  court, 


628  Bank  of  the  State  v.  Coopeb.  [Tenik. 

he  shall  be  a  justice  of  oyer  and  terminer,  and  general  jail  de- 
livery throaghoat  the  state.  For  the  fortherauce  of  justice,  he 
may  use  the  extraordinary  writ  of  certiorari  in  civil  causes.  He 
shall  appoint  his  own  clerk,  to  hold  the  office  during  good  be- 
havior, and  such  clerk  may  issue  his  writs:  See  Const.,  art.  Y. 
He  shall  keep  his  court  open,  that  every  man,  for  an  injury 
done  him,  may  have  remedy  by  due  course  of  law. 

What  may  he  not  do  ?  He  shall  not  charge  jurors  with  re- 
gard to  matters  of  fact,  though  he  may  declare  the  law.  He 
shall  not  sit  in  his  own  cause,  nor  shall  he  preside  in  the  trial 
of  the  causes  of  those  connected  with  him  by  blood  or  marriage. 
He  shall  not,  in  his  discretion,  lay  a  fine  on  any  one  above  fif^ 
dollars.  He  shall  see  that  the  right  of  trial  by  jory  shall  not  be 
violated.  He  shall  not  carry  into  effect  any  law  made  to  paniah 
acts  previously  committed,  for  such  a  law  would  be  er|908<yiiofo. 
Nor  shall  he  cariy  into  effect  any  retrospective  law,  or  law  im- 
pairing the  obligation  of  contracts. 

In  short,  the  VI.,  VII.,  VHE.,  IX.,  X.,  XI.,  XH,  XTTT,, 
XIV.,  XV.,  XVI.,  XVn.,  XVm.,  XrX.,  XX.,  and  XXV.  aria. 
cles  of  the  bill  of  rights,  are  expressly  addressed  to  the  judges. 
The  judges  are  not  only  forbidden  to  violate  these  sections 
themselves,  but  they  are  clothed  with  ample  power,  and  re- 
quired, by  the  most  solemn  obligations,  to  see  that  as  to  any 
and  every  citizen,  they  are  not  violated  in  one  jot  or  tittle.  To 
cany  into  effect  these  objects,  the  statutes  and  common  law 
have  laid  open  a  warehouse  of  ways,  means,  and  processes,  that 
the  power  of  the  judges  may  not,  for  want  of  plans,  be  defeated 
in  upholding  constitutional  rights. 

But,  it  may  be  ask^d,  what  are  we  to  infer  from  all  this?  I 
answer,  that  in  looking  into  the  constitution  to  find  the  dimen- 
sions of  Justice,  she  is  seen  laying  her  hand  as  well  upon  the 
eastern  extremity  of  the  state  as  upon  the  western.  The  higher 
order  of  courts  have  a  superintending  control  everywhere.  The 
inferior  are  supposed  to  be  kept  in  constant  check,  and  their 
measure  of  justice  to  each  meted  out  in  uniformity;  and  while 
we  see  this  system  pervading  one  whole,  we  are  called  upon  to 
notice,  as  well  for  our  own  safety,  as  for  the  safety  of  the  dti- 
sen,  within  a  limited  *^  sphere  of  action,"  a  tribunal  from  which 
no  appeal  lies;  unusual  duties  assigned  to  some  of  its  members, 
though  consistent  enough  with  others;  in  short,  our  circle, 
bounded  to  a  span,  is  found  to  be  within  another  drole;  two 
powers,  the  one  moving  forward  with  means  broad  and  ample, 
the  other  instructed  to  look  to  the  object,  not  to  the  means. 
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To  Bay  the  least  of  it,  the  coart,  in  this  view,  appears  in  a 
questionable  shape,  if  examined  and  squared  by  the  creating 
power  of  coaits,  the  constitution.  Pains  have  been  taken  to 
find  similar  examples  in  our  acts,  but  the  search  has  been  in 
vain.  The  present  act,  in  throwing  together  the  materials  for 
a  court,  has  gone  a  step  farther  than  any  before.  The  acts  au- 
thoriziug  iuterchanges  of  ridings  amongst  circuit  judges,  direct- 
ing one  circuit  judge  to  sit  in  the  court  of  another  when  the 
latter  could  not  preside;  creating  cavecU  courts  out  of  judges 
who  were  competent,  aod  who,  consistently  with  their  vocation, 
could  hold  them,  were  none  of  them  radical  changes.  Bules 
for  tests  and  determinations  were  not  altered.  No  juries  were 
taken  away,  even  by  implication.  But  before  us  we  have  a 
patchwork  from  several  pieces,  and  I  would  say  to  the  counsel 
who  resists  the  plea,  that  we  all  ought  to  remember  that  the 
particolored  garment  of  Joseph  made  his  brethren  hate  him, 
and  he  was  sold. 

But  the  amalgamation,  if  1  may  use  that  term,  of  the  judges, 
to  make  a  court,  would  not  appear  so  exceptionable  if  we  did 
not  consider  that  at  this  moment  each  judge  is  demanded  in 
his  proper  sphere,  a  sphere  assigned  to  him  when  he  took  upon 
himself  the  duty,  and  that  in  fact  he  id  here  acting  in  the  place 
of  and  for  another  judge,  to  whom,  by  the  law  of  the  land, 
this  case  more  properly  belongs.  I  ought  not  to  sit  here,  and 
anticipate  his  writ  of  prohibition. 

8.  Is  the  act,  upon  its  face,  partial  in  its  provisions  and  per- 
sonal in  its  application,  affording  advantages  to  one  side  and 
withholding  them  from  the  other,  by  such  provisions  as  are 
found  not  to  apply  to  other  portions  of  the  community  besides 
those  specified  in  the  act  ? 

This  is  a  delicate  question.  I  am  confident  that  the  framers 
of  the  law  did  not  intend  that  the  act  should  be  subject  even  to 
such  a  suspicion;  but  times  do  arise  when  men  are  hurried  into 
measures  which,  on  cool  deliberation,  they  might  themselves 
condemn.  Putting  intentions  aside,  what  are  the  provisions  of 
this  act?  It  provides  that,  touching  a  few  individuals,  the 
court  should,  by  summary  process,  call  thein  before  the  judges, 
and  fix  at  pleasure  the  time  of  their  appearance,  put  interro^^^a- 
tories  to  principles  in  bonds,  hear  tcKtimony,  adjudge  and 
award  execution  against  both  them  and  their  securities  for 
breaches  of  trust,  indebtedness,  and  malfeasance  in  office.  All 
this  the  judges  are  empowered  to  do  by  this  act,  without  regard 
to  form  or  substance.    The  court  is  to  be  governed  by  the  rules 
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of  equity.     Ifc  is  supreme  in  its  sphere  of  action,  and  from  its 
judgments  tbere  can  be  no  appeal. 

It  will  be  remarked  here  that  the  judges  are  selected.  It  is 
very  possible  that  the  f  ramers  of  the  law  did  not  anticipate  that 
they  would  be  time-serving.  It  is,  however,  a  high  trust.  The 
task  would  seem  to  be  easy,  for  they  were  to  inquire  and  give 
judgment  or  decree;  and  there  is  additional  compensation  given 
for  the  service,  which  may  at  least  be  taken  as  some  proof  that 
the  legislature  thought  the  duty  not  properly  belonging  to  the 
office  of  judge,  before  held  by  the  members  of  this  court  le* 
spectively. 

The  duty  assigned  to  this  court  is  aside  from  the  duty  be- 
longing to  its  members  as  judges;  the  act  relates  to  the  few 
specially  named  in  it;  the  rules  by  which  we  are  to  be  governed 
are  not  those  common  to  the  rest  of  the  community;  the  right 
of  trial  by  jury  is  made  discretionary,  if  not  absolutely  taken 
away  by  the  act,  and  the  right  of  appeal  is  taken  away  in  ex- 
press terms:  under  these  circumstances,  is  the  law  of  the  land 
likely  to  be  afforded  to  the  defendants  ? 

When  I  am  acting  under  the  constitution  of  my  country,  and 
the  equal  distribution  of  rights  becomes  a  question,  I  am  not  to 
forget  that  our  ancestors  knew,  before  the  making  of  our  con- 
stitution, that  when  a  Sidney  was  to  be  tried,  a  Jeffreys  had  to 
be  selected. 

Weak  and  feeble  as  my  walk  may  be  in  the  station  I  occupy, 
it  shall  be  my  endeavor  to  move  with  even-handed  justice.  The 
franchises  of  the  state  might  become  dangerous  engines  in  the 
hands  of  the  crafty,  if  judges  could  be  molded  to  meet  exi- 
gencies. 

Upon  this  last  point,  I  am  dear  that  the  act  is  unconstita- 
tional  and  void.  • 

Kennedt,  J.  The  statement  of  the  material  parts  in  this 
case,  it  is  believed,  is  correctly  made  by  Judges  Peck  and 
Green.  It  is  not  necessary  to  repeat  them  here.  The  only 
question  for  our  consideration  is  the  sufficiency  of  the  defend- 
ant's plea,  an  examination  of  which  necessarily  and  unavoida- 
bly involves  the  consideration  of  the  constituiionality  of  the 
statute  organizing  this  court  and  defining  its  powers  and  juris- 
diction. It  will  be  seen  by  reference  to  that  statute  that  the 
legislature  has  by  name  designated  three  individuals,  filling 
three  different  and  distinct  judicial  offices,  to  hold  this  court, 
and  has  required  of  them  the  performance  of  certain  duties,  in 
the  discharge  of  which,  important  judicial  functions  and  a  juris* 
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diction  of  an  extensive  character,  materially  concerning  the 
rights  of  private  individuals,  have  to  be  exercised. 

That  the  legislature  has  the  power  to  establish  such  superior 
and  inferior  courts  of  law  and  equity,  as  may  be  deemed  neces- 
sary for  the  public  interest,  is  beyond  all  controversy.  The 
first  section  of  the  fifth  article  of  the  constitution  is  conclusive 
on  this  point,  which  says:  ''The  judicial  power  of  the  state 
shall  be  vested  in  such  superior  and  inferior  courts  of  law 
and  equity  as  the  legislature  shall,  from  time  to  time,  direct 
and  establish."  This  section  does  not  require,  as  defendant's 
counsel  have  insisted,  that  these  superior  and  inferior  courts 
shall  be  such  alone  as  existed  at  the  time  the  constitution  was 
adopted;  nor  does  it  limit  the  number.  The  legislature  may 
establish  as  many  courts,  of  both  law  and  equity,  as  they  may 
think  proper;  nor  are  they  bound  to  make  auy  one  subordinate 
to  another,  as  was  also  insisted.  The  territorial  limits  of  the 
jurisdiction,  and  the  extent  and  description  of  jurisdiction  that 
the  several  courts  shall  have  nnd  exercise,  are  referred  exclu- 
sively to  the  wisdom  and  discretion  of  the  legislature;  and  when 
such  courts  are  established  it  is  competent  for  the  legislature 
to  change,  modify,  enlarge,  or  abridge  their  jurisdiction  at 
pleasure. 

To  this  conclusion  I  bring  my  mind,  from  the  consideration 
that  I  find  in  the  constitution  no  clause,  either  expressly  or  im- 
pliedly, denying  to  the  legislature  the  exercise  of  such  a  power; 
on  the  contrary,  I  conceive  the  power  is  clearly  granted  in  the 
clause  quoted.  But  when  these  several  courts  have  been  estab- 
lished, the  constitution  prescribes  the  manner  of  appointing  the 
judges.  It  can  not  be  by  legislative  enactment.  It  must  be 
by  joint  ballot  of  both  houses.  Article  Y.,  section  2,  of  the 
constitution,  is  in  these  words:  **  The  general  assembly  shall, 
by  joint  ballot  of  both  houses,  appoint  judges  of  the  several 
courts  of  law  and  equity."  In  doing  this  the  members  exercise 
an  electoral,  and  not  a  legislative  function.  After  the  election 
it  is  the  duty  of  the  governor  to  commission  them,  which  he  is- 
sues under  the  seal  of  the  state:  See  article  XL,  section  IG;  acts 
1809,  c.  49,  sec.  7.  The  election  by  joint  ballot,  and  the  com- 
mission by  the  governor,  designate  the  office  and  the  person  of 
the  judge.  When  the  office  is  ascertained,  and  the  judge  ap- 
pointed, he  must  look  to  the  general  laws  of  the  land  for  his 
duties,  and  the  jurisdiction  of  his  court.  It  is  not  competent 
for  the  legislature,  by  name,  to  appoint  a  judge  to  a  particular 
court  for  which  be  has  not  been  specially  elected;  that  would 
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he  assigning  him  to  aa  office  contrary  to  the  express  language 
of  the  constitution,  which  can  not  be. 

But,  it  is  insisted,  this  is  not  creating  a  new  office,  bat  only 
an  assignment  of  new  duties.  Whether  it  be  the  creation  of  a 
new  office  or  not,  perhaps  it  is  not  material  now  to  decide. 
It  may  not  be,  and  probably  is  not,  a  new  office.  It  is  cer* 
tainly  a  new  court,  totally  distinct  from,  and  unconnected  with 
the  courts  of  the  several  judges  respectively  now  presiding.  It 
is  not  a  branch  or  part  of  the  circuit  courts,  nor  of  the  chancery 
courts,  nor  of  the  supreme  court.  It  does  not  proceed  accord- 
ing to  the  rules  prevailing  in  either  of  these  courts.  But  it  is 
emphatically  a  court  sui  generis.  The  statute  calls  it  a  "  spe- 
cial couii."  If,  then,  it  is  not  of  the  class  of  courts  for  which 
we  have  been  respectively  appointed  by  joint  ballot  of  both 
houses,  and  commissioned  by  the  governor,  how  is  it  that  we 
can  be  called  on  f  o  hold  it  ?  The  legislature  can  only  assigQ 
the  duties  of  the  judges  by  general  laws  defining  the  jurisdic- 
tion of  their  courts;  but  surely  they  can  not  prescribe  and  de- 
fine the  jurisdiction  of  the  courts,  by  enacting  that  particular 
judges  by  name  shall  do  particular  things.  The  operation  of 
this  action  of  the  legislature  would  be  upon  the  judges  indi- 
vidually, and  not  upon  the  courts  of  which  they  are  judges. 
This  would  be  contrary  to  the  fundamental  principle  of  muni- 
cipal law,  which  Blackstone,  in  his  commentaries,  1  vol.,  page 
44,  says  must  be  ''permanent,  uniform,  and  universal."  It 
would  be  of  the  nature  of  nn  edict,  order,  or  command,  the 
operation  whereof  would  be  spent  upon  the  judges  individually 
without  relation  to  the  community  in  general,  to  the  particular 
offices  which  they  fill,  or  to  the  particular  class  of  judges  to 
which  they  respectively  belong. 

It  appears  to  be  the  policy  of  the  law  that  all  the  judges  and 
other  public  officers  shall  act  upon  oath.  In  the  act  of  1809, 
c.  49,  sec.  7,  the  form  of  the  oath  is  prescribed  for  the  circuit 
judges;  a  part  of  which  is  in  these  words:  "  That  I  vnll  faith- 
fully and  impartially  discharge  and  perform  all  the  duties  in- 
cumbent on  me  as  a  circuit  judge."  By  section  24,  the  judges 
of  the  supreme  court  must  take  an  oath  "to  discharge  faith- 
fully and  impartially  all  the  duties- of  their  office."  In  the  acta 
organizing  the  chancery  courts,  the  judges  are  also  required  to 
take  au  oath  to  discharge  the  duties  of  chancellor.  If  this 
court  form  not  a  part  of  the  system  of  the  circuit  courts,  clian- 
cery  courts,  or  supreme  courts,  as  I  have  already  shown  it  does 
not,  the  judges  holding  this  court  would  be  performing  high 
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judicial  functions,  "without  having  taken  any  oath  of  office. 
This  statute  prescribes  no  oath.  The  duties  to  be  performed 
by  the  judges  severally  in  their  respective  offices,  do  not  in- 
clude the  class  of  duties  assigned  them  in  holding  this  particu- 
lar court.  Nor  are  such  duties  as  these  embraced  by  the  oaths 
of  the  judges  respectively.  The  conclusion  is  irresistible  that 
the  high  and  important  duties  of  the  judges  holding  this  court 
would  be  performed  without  affording  the  people  the  security 
resulting  from  the  solemn  obligation  of  an  oath.  To  illustrate 
these  several  positions,  suppose  the  legislature  should  pass  a 
law  directing  the  judges  of  the  supreme  and  chancery  courts  to 
hold  a  court  in  this  town  for  the  trial  of  criminal  causes  only. 
The  constitution  directs  the  establishment  of  several  courts  of 
law  and  equity  for  the  state,  to  hold  which  the  judges  shall  be 
appointed  by  joint  ballot  of  both  houses.  This  would  be  one 
of  such  several  courts.  The  judges  assigned  to  hold  it  would 
not  have  been  elected  for  that  purpose  by  joint  ballot;  conse- 
quently their  appointment  for  such  duties  would  not  be  accord- 
ing to  the  requisitions  of  the  constitution,  and  would  be  there- 
fore void. 

The  premises  assumed  and  the  conclusions  drawn  in  this  ar- 
gument do  not  deny  to  the  legislature  the  power  to  abolish  the 
supremo  court,  or  any  other  court,  and  to  organize  a  new  court 
in  its  stead,  or  to  distribute  amongst  the  other  remaining  courts 
the  jurisdiction  of  the  oue  so  abolished;  as  by  appointing  a 
court  of  conference  to  be  holden  by  all  the  circuit  judges, 
which  they  could  evidently  do.  In  that  case,  the  action  of  the 
legislature  would  bo  upon  the  office,  affecting  equally  all  in  the 
same  office;  whereas,  by  the  statute  under  consideration,  par- 
ticular judges  are  designated  by  name,  and  ordered  to  perform 
certain  duties  not  necessarily  connected  with  their  respective 
offices,  and  which  are  not  enjoined  upon  the  other  judges  fill- 
ing the  same  offices.  In  the  first  case,  the  action  of  the  legis- 
lature would  be  constitutional,  by  affecting  all  the  citizens 
equally  in  the  uniform  opierationof  the  law  upon  all  the  judicial 
officers  of  the  same  class;  whereas,  in  the  case  before  us,  the 
statute  operates  upon  the  judges  individually,  in  the  nature  of 
an  order  or  command,  which  is  neither  *'  uniform"  nor  *'  uni- 
versal," but  partial  and  void. 

But  there  is  another  point  of  view  in  which  the  statute  ia 
equally  or  more  objectionable  than  that  in  which  we  have 
already  considered  it.  It  establishes  a  special  and  extraordinary 
tribunal,  clothed  with  special  and  extraordinary  powers,  and 
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called  OD  to  exercise  a  special  and  extraordinary  jnriadiction 
over  a  particular  class  of  liabilities,  of  a  particular  set  of  debt- 
ors, to  a  particular  corporation.     Before  this  court,  that  cor- 
poration alone  can  sue.     The  case  can  only  be  deternained  on 
the  complaint  of  the  bank,  or  some  one  in  its  behalf.     In  sec- 
tion three  it  is  expressed  that  the  provisions  of  this  law  "  shaJI 
not  extend  to  any  complaints  except  such  as  are  made  on  be- 
half of  said  bank;  nor  shall  said  court  be  authorized  to  pzx>- 
nounce  a  judgment  or  decree  against  any  person  or  persons, 
except  such  as  by  overchecking,  or  otherwise,  have  improperly 
received  the  money,  bills,  notes,  or  other  valuable  papers  be- 
longing to,  or  on  deposit  in  said  bank,  or  such  person  or  per- 
sons, officers  of  said  institution,  as  may  have  been  guilty  of 
breaches  of  trust  or  other  fraud,  or  made  an  improper  use  of 
the  money  belonging  to,  or  on  deposit  in  said  bank,  and  such 
others  as  may  be  connected  with  them,  and  the  securities  of 
such  as  may  be  liable."    By  this  provision  a  particular  class  of 
debtors  is  designated  from  amongst  the  debtors  to  this  institu- 
tion, and  jurisdiction  assigned  to  this  tribunal  alone,  which  is 
to  be  exercised  in  a  summary  manner.     The  same  section,  de- 
fining the  mode  of  proceeding,  uses  these  words:  ''  Said  court 
shall  direct  process  to  be  issued  to  bring  such  person  or  per- 
sons immediately  before  them,  to  examine  them  on  interroga- 
tories touching  said  complaint,  to  require  the  production  of  all 
lx>oks  and  papers  in  relation  thereto,  to  examine  all  witnesses 
that  may  be  produced  on  either  side,"  etc.     And  afterwards,  to 
pronounce  such  sentence  or  decree  as  the  court  may  deem  right, 
without  regard  to  form;  which  debt,  when  so  ascertained  by 
judgment,  shall  constitute  a  lien  upon  the  property  of  the 
debtor,  from  the  passage  of  the  statute.     The  right  to  exercise 
such  powers  is  not  delegated  to  any  other  tribunal  in  the  land. 
The  statute  contemplates  the  arraignment  of  certain  particu- 
lar debtors  to  this  bank  before  a  tribunal  where  no  other  person 
can  sue  or  be  sued,  and  to  have  their  rights  ascertained  and 
settled  by  rules  that  apply  to  no  other  debtors  of  this  institu- 
tion, nor  to  any  other  member  of  the  community.     Does  such 
legislation  harmonize  witli  the  true  sj^irit  of  our  constitution? 
In  section  eight  of  the  bill  of  ri*jhts,  it  is  declared  **  that  no  free- 
man shall  be  taken  or  imprisoned,  or  disseised  of  his  freehold, 
liberties,  or  privileges,  or  outlawed,  or  exiled,  or  in  any  man- 
ner destroyed,  or  deprived  of  his  life,  liberty,  or  property,  but 
by  the  judgment  of  his  peers,  or  the  law  of  the  land."    That 
the  defendants  were  not  intended  to  be  subjected  to  the  pay« 
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ment  of  iheBe  demands  by  the  judgment  of  their  peers  before 
the  forum,  is  manifest.  The  nature  of  the  proceedings  and 
the  organization  of  the  court  were  not  intended  to  refer  the 
case  to  a  jury.  A  juiy  in  a  chancery  court  can  not  be  constitu- 
tionally demanded  by  either  party.  It  is  only  called,  if  at  all, 
to  aid  the  chancellor.  The  proceeding  here  is  somewhat  ac- 
cording to  the  course  of  chanceiy  practice.  It  is  clear,  then, 
that  under  this  statute  they  are  denied  the  privilege  of  being 
judged  by  **  their  peers,"  as  the  whole  matter  of  proof  is  sub- 
mitted to  the  court.  Nor  is  their  liability  to  be  fixed  and 
ascertained  by  the  "  law  of  the  land."  No  individual  can  be 
subjected  to  any  liability  but  by  one  or  the  other  of  these  two 
courses  of  proceeding,  per  judicium  parium  suorum,  nisi  per 
legem  ierrw.  What  is  **  the  law  of  the  land  ?"  These  words 
are  technical,  peculiar  to  the  science  of  the  law,  and  must 
receive  that  construction  and  meaning  which  the  science  has 
assigned  them.  This  is  a  rule  well  settled  by  the  law,  when 
technical  terms  are  employed  in  any  art  or  science. 

At  the  time  when  our  constitution  was  formed,  these  words  had 
assigned  to  them  by  the  law  a  specific  and  definite  signification. 
This  was  known  to  the  members  of  the  convention  at  the  time 
they  employed  the  expression.  If  so,  we  are  obliged  to  give 
them  the  same  meaning  which  was  known  to  have  been  as- 
signed to  them  by  the  law  at  that  time.  For  the  purpose  of 
ascertaining  the  import  of  these  words,  it  is  unnecessary  to  re- 
fer to  their  origin.  The  history  of  Magna  Charta  is  identified 
with  the  law.  The  adjudications  upon  that  instrument  before 
our  revolution,  settled  the  meaning  and  signification  of  this 
expression.  In  the  second  part  of  Coke's  Institutes,  p.  51, 
after  showing  various  objections  to  the  employment  of  other 
words  in  connection  with  these,  which  might  give  them  a  par- 
tial operation,  the  author  says,  '*  but  that  the  law  might  ex- 
tend to  all,  it  is  said  per  legem  lerrcB,  by  the  law  of  the  land." 
Does  this  statute  apply  to  all  the  citizens  of  the  state  ?  Does  it 
apply  to  all  the  debtor  class  of  society?  Or  to  all  those  who 
are  indebted  to  the  bank?  It  does  not.  It  is  intended  to 
a£fect  only  a  few  of  those  who  are  indebted  to  that  institution. 
It  can  not  therefore  with  propriety  be  called  legem  terrce,  the 
law  of  the  land.  Other  authorities  on  this  point  might  be  cited, 
but  the  universal  admission  of  the  accuracy  of  Coke  in  such 
learning  makes  it  unnecessary. 

If  it  were  necessary,  the  opinion  of  Judge  Catron,  in  the 
case  of  Vantani  v.  Waddet^  in  manuscript,  could  be  produced 
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It  is  directly  in  point.  In  that  case,  the  judge  says,  that  "  a 
partial  law,  tending  directly  or  indirectly  to  deprive  a  corpora- 
tion or  individual  of  rights  to  property,  or  to  the  equal  benefits 
of  the  general  and  public  laws  of  the  land,  is  unconstitutional 
and  void."  '*The  clause  *  law  of  the  land,'  means  a  general  and 
public  law,  equally  binding  upon  every  member  of  the  commu- 
nity." **  The  rights  of  every  individual  must  stand  or  fall  by 
the  same  rule  or  law  that  governs  every  other  member  of  the 
body  politic  or  'land,'  under  similar  circumstances;  and  every 
partial  or  private  law*  which  directly  proposes  to  destroy  or  affect 
individual  rights,  or  does  the  same  thing  by  affording  remedies 
leading  to  similar  consequences,  is  unconstitutional  and  void. 
Were  this  otherwise,  odious  individuals  and  corporate  bodies 
would  be  governed  by  one  law,  and  the  mass  of  the  community 
and  those  who  made  the  law  by  another;  whereas,  a  like  gen- 
eral law,  affecting  the  whole  community  equally » could  not  have 
been  passed/' 

The  right  of  trial  by  jury  has  at  all  periods  in  the  history  of 
this  country  and  of  England,  been  held  in  high  estimation,  and 
the  framers  of  our  constitution,  not  content  to  secure  it  by  the 
use  of  the  words  employed  in  Magna  Charta,  *'per  judicium 
paHum  suorum,"  and  contained  in  the  section  of  the  bill  of 
rights  just  referred  to,  have  expressly  inserted  a  provision  on 
that  point.  The  sixth  section  of  the  bill  of  rights  is  in  these 
words:  "  that  the  right  of  trial  by  jury  shall  remain  inviolate/' 
This  right  is  not  secured  to  these  defendants  by  this  statute. 
Whilst  all  other  persons  indebted  to  the  bank  by  common  law 
obligations  or  otherwise,  of  whom  there  is  a  vast  number,  and 
all  other  persons  indebted  to  private  individuals  throughout  this 
community,  are  permitted  to  litigate  their  debts  and  other  con- 
troversies before  the  courts  of  common  law,  where  the  right  of  trial 
by  jury  is  secured  and  enjoyed,  this  defendant  and  a  few  others 
are  referred  to  this  forum,  and  subjected  to  a  mode  of  proceed- 
ing unknown  in  any  other  tribunal,  and  to  which  no  other  citi- 
asen  is  subject.  If  this  be  not  a  violation  of  the  right  of  trial 
by  jury,  I  know  not  what  is. 

It  is  said  by  the  counsel  for  the  bank  that  the  legislature  has 
passed  many  statutes  similar  to  this  where  the  right  of  trial  by 
jury  has  been  taken  away;  and  the  various  cases  where  judg- 
ment upon  motion  has  been  authorized  are  referred  to.  I 
acknowledge  the  force  of  the  authority  of  adjudication  upon 
analogous  cases.  It  oftentimes  presents  a  forcible  and  conclu- 
sive argument.     But  it  is  a  sufficient  answer  to  the  argomeni 
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upon  this  point  tu  say  that  the  cases  and  decisions  referred  to, 
though  analogous.  Ti'ere  not  made  in  tins  precise  case;  and  I 
can  never  follow  precedent,  in  the  line  of  nnalogy,  when  it 
leads  to  an  infraction  of  the  constitution.  Hence  tbe  necessity 
of  a  frequent  recurrence  to  first  principles.  If  we  follow  pre- 
cedent, and  move  on  according  to  the  analogy  of  cases,  we  shall 
be  led  from  step  to  step,  until  the  constitution  itself  will  be 
lost  amid  tbe  subtleties  of  tbe  law.  When  precedent  is  estab- 
lished in  the  construction  of  statute  or  common  law,  I  concede 
the  propriety  of  following  it,  unless  flatly  absurd  or  unjust. 
But  every  judge  and  other  public  officer,  when  called  on  to  do 
an  official  act,  must  judge  of  the  constitution  for  himself;  for 
no  precedent,  however  grave,  and  no  adjudication,  however 
respectable,  can  warrant  a  violation  of  that  sacred  instrument. 
In  point  of  fact,  courts  presume  that  every  act  of  the  legisla- 
ture is  constitutional.  From  a  deference  to  the  legislative  de- 
partment of  the  government  this  presumption  necessarily  arises. 
Legislators  are  under  the  same  obligation  to  observe  the  pro- 
visions of  the  constitution  that  is  incumbent  on  the  judges  and 
other  public  officers  of  the  land:  But  so  long  as  the  judiciary 
is  a  separate  and  independent  branch  of  the  government,  it 
must  result,  that  if  a  legislative  act  should  be  plainly  and  ob- 
viously opposed  to  the  letter  and  spirit  of  the  constitution,  the 
judiciary  is  incapable  of  observing  the  injunctions  of  the  stat< 
nte,  and  regarding  the  constitution  at  the  same  time.  One  or 
the  other  must  be  dropped;  and  as  the  constitution  is  para- 
mount to  any  law  the  legislature  can  make  in  oppositTon  to  it, 
the  judges  are  left  without  any  alternative.  All  the  depart* 
meuts  of  government  are  equally  bound  by  the  constitution. 
It  is  the  warrant  of  attorney  or  authority  under  which  all  must 
act.  So  far  as  that  authority  is  exceeded  the  act  is  void.  But 
this  excess  should  be  plain  and  obvious,  for  it  is  the  duty  of  the 
courts  to  reconcile  the  provisions  of  a  statute  with  the  consti- 
tution, if  by  a  fair  construction  it  can  be  done.  But  when  they 
can  not  do  that,  and  the  statute  is  plainly  and  clearly  repug- 
nant to  the  true  spirit  of  the  constitution,  it  is  their  duty  to 
maintain  the  constitution  and  declare  the  statute  void,  which,  in 
this  case,  we  feel  ourselves  constrained  to  do. 
Bill  dismissed.  

"Law  of  the  Land.'' — In  all  American  constitntiona  a  provirion  is  found, 
providing  substantially  "that  no  person  shall  be  deprived  of  his  life,  liberty, 
or  property,  except  by  the  law  of  the  land,"  or,  as  it  is  more  commonly  ez« 
prased,  "  by  due  process  of  law."    This  clause  was  taken  from  the  twenty- 
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ninth  article  of  the  Gn  at  Charter  of  Lihertiee,  ander  the  seal  of  King  John, 
generally  spoken  of  as  Magna  Charia.  The  claaae,  as  there  found,  reads: 
"No  free  man's  body  sliali  be  taken,  nor  imprisoned,  nor  disseised,  nor  out- 
lawed, nor  banished,  nor  in  any  ways  be  damaged,  nor  shall  the  king  send 
him  to  prison  by  force,  excepting  by  the  judgment  of  Ins  peers  and  by  the 
law  of  the  land:"  Thomson's  Magna  Charta^  55.  And  from  article  29,  of  the 
Great  Charter  of  King  John,  which  reads:  "  No  free  man  shall  be  seized,  or 
imprisoned,  or  dispossessed,  or  outlawed,  or  in  any  way  destroyed;  nor  wOl 
we  condemn  him,  nor  will  wo  commit  him  to  prison,  excepting  by  the  l^gal 
judgment  of  his  peers,  or  by  the  laws  of  the  land:"  Id.  83.  SimUar  proris- 
ions,  with  some  slight  changes  in  the  phraseology  used,  are  found  in  several 
of  the  great  charters  granted  by  the  kings  of  England  to  their  subjects: 
Thomson's  Magna  Charta»  127,  139,  154. 

Thb  Txrms  "Law  ov  thb  Land"  and  "Due  Process  ov  Law,"  as  con- 
stitutional terms,  are  of  equivalent  import:  State  v.  Staten,  6  Coldw.  234^ 
244;  Oreent  v.  Briggs,  1  Curtis  C.  C.  311;  Ervine*s  Appeal,  16  Pa.  St  256; 
Paraona  v.  RusaeU,  11  Mich.  129;  Banning  ▼.  Taylor,  16  Pa.  St.  292;  Mur- 
raffs' Lessee  v.  H,  L,  /.  Co.,  18  How.  (IT.  S.)  276;  Davidson  v.  New  Orleans, 
95  U.  S.  97;  S.  C,  17  Alb.  L.  J.  223.  In  Parsons  v.  Bussell,  11  Mich.  129, 
Manning;  J.,  in  referring  to  section  10  of  article  6  of  the  constitution  of 
Michigan,  which  provides  that  no  person  shall  "be  deprived  of  life,  liberty, 
or  property,  without  due  process  of  law,"  said:  "This  constitutional  provis- 
ion is  borrowed  from  Ma^gna  CJiarta,  not  the  language,  but  the  idea  or  prin- 
ciple. The  phraseology  is  a  little  different,  but  the  one  great  idea  expressed 
is,  that  no  one  shall  be  deprived  of  life,  liberty,  or  property,  except  in  pur- 
suance of  law.  The  language  of  the  Great  Charter  is,  by  tJie  law  qf  the  Itutd^ 
which  Lord  Coke,  in  commenting  on  the  charter,  paraphrased  due  process  rf 
law.  The  two  phrases  therefore  mean  the  same  thing.  And  histoiy  shows 
OS,  with  the  clearness  of  a  sunbeam,  the  meaning  of  the  former,  and  that  it 
was  not  intended  to  protect  the  subjects  of  the  king  against  the  legislation 
of  parliament,  but  against  the  illegal  and  arbitrary  acts  of  the  king  and  his 
government."  So  in  Greene  v.  Briggs,  1  Curtis  C.  C.  325,  the  court  said: 
"The  exposition  of  these  words  ['the  law  of  the  land'],  as  they  stand  in 
Magna  Charta,  as  well  as  in  the  American  constitutions,  has  been  that  they 
require  *  due  process  of  law;'  and  this  is  necessarily  implied  and  included  in 
the  right  to  answer  to  and  contest  the  charge,  and  the  consequent  right  to 
be  discharged  from  it,  unless  it  is  proved.  Lord  Coke,  giving  the  interpreta- 
tion of  these  words  in  Magna  Charta,  2  Inst.  50,  51,  says,  they  mean  due 
process  of  law,  in  which  is  included  presentment  or  indictment,  and  being 
brought  in  to  answer  thereto." 

To  be  able  to  give  a  definition  of  the  constitutional  phrase  now  under  con- 
sideration, that  will  be  accurate,  complete  in  itself,  and  appropriate  in  all 
cases,  is  a  matter  of  the  utmost  difficulty,  and  it  might  truthfully  be  said, 
impossible.  No  general  definition  can  possibly  be  applicable  to  every  case 
that  might  arise.  Definitions  as  variant  and  different  as  the  adjudications 
are  numerous,  are  found  in  the  different  cases  in  which  this  phrase  has  been 
presented  for  consideration.  It  is  certain,  however,  that  the  "law  of  the 
land  "  does  not  mean  any  legislative  act  that  the  legislature  may  have  passed, 
for  if  that  was  its  meaning,  the  restraint  intended  to  be  impooed  upon  such 
bodies  by  written  constitutions,  would  be  a  delusion,  and  mig^t  well  be  char* 
aoterized  as  words 

"  That  palter  with  us  in  a  double  sense; 
That  keep  the  word  of  promise  to  our  ear, 
And  break  it  to  our  hope." 
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But  that  the  phraae  does  mean  a  law  that  gives  a  man  an  opportunity  to 
be  heard,  before  depriving  him  of  his  life,  liberty,  or  property,  there  can  be 
no  doubt  whatever:  Windaor  v.  Me  Veifjh,  93  U.  S.  274.  Without  attempt- 
ing, however,  to  give  a  definition  which  would  be  accurate,  and  express  the 
meaning  that  those  words  are  intended  to  convey,  we  shall  content  ourselves 
with  citing  such  definitions  as  have  been  most  frequently  relied  upon  and 
followed.  Mr.  Webster's  definition,  in  the  Dartmouth  College  Case^  4  Wheat. 
619;  S.  C,  Works  of  Webster,  vol.  5,  p.  487,  is  perhaps  more  often  quoted 
than  any  other.  "By  the  law  of  the  land  is  most  clearly  intended  the  general 
law;  a  law  which  hears  before  it  condemns;  which  proceeds  upon  inquiry, 
and  renders  judgment  only  after  trial  The  meaning  is,  that  every  citizen 
shall  hold  his  life,  liberty,  property,  and  immunities  under  the  protection  of 
the  general  rules  which  govern  society.  Everything  which  may  pass  under 
the  fonn  of  an  enactment  is  not  therefore  to  be  considered  the  law  of  the 
land.  If  this  were  so,  acts  of  attainder,  bills  of  pain  and  penalties,  acts  of 
confiscation,  acts  reversing  judgments,  and  acts  directly  transferring  one 
man's  estate  to  another,  legislative  judgments,  decrees,  and  forfeitures,  in  all 
possible  forms,  would  be  the  law  of  the  land."  So  in  Bank  of  Columbia  v. 
Okely,  4  Wheat  244,  it  is  said:  '*  As  to  the  words  from  Magna  CliarCa,  incor* 
porated  into  the  constitution  of  Maryland,  after  volumes  spoken  and  written 
with  a  view  to  their  exposition,  the  good  sense  of  mankind  has  at  length  set- 
tled down  to  this:  that  they  were  intended  to  secure  the  individual  from  the 
arbitrary  exercise  of  the  powers  of  government,  unrestrained  by  the  estab- 
lished principles  of  private  rights  and  distributive  justice."  Mr.  Cooley,  in 
his  valuable  work  on  Constitutional  Limitations,  examines  the  meaning  of 
this  phrase  at  length.    He  says: 

"If,  now,  we  shall  ascertain  the  sense  in  which  the  phrases  *due  process 
of  law '  and  'the  law  of  the  land'  are  employed  in  the  several  constitutional 
provisions  which  we  have  referred  to,  when  the  protection  of  rights  in  prop* 
erty  is  had  in  view,  we  shall  be  able,  perhaps,  to  indicate  the  rule  by  which 
the  proper  conclusion  may  be  reached  in  those  cases  in  which  legislative  ac- 
tion is  objected  to  as  not  being  'the  law  of  the  land,'  or  judicial  or  minis- 
terial action  is  contested  as  not  being  'due  process  of  law,'  within  the  mean- 
ing of  these  tenna  as  the  constitution  employs  them. 

"If  we  examine  such  definitions  of  these  terms  as  are  met  with  in  the 
reported  cases,  we  shall  find  them  so  various  that  some  difficulty  must  arise 
in  fixing  upon  one  which  shall  be  accurate,  complete  in  itself,  and  at  the  same 
time  appropriate  in  aU  the  cases.  The  diversity  of  definition  is  certainly  not 
surprising;  when  we  consider  the  diversity  of  cases  for  the  purpose  of  which 
it  has  been  attempted,  and  reflect  that  a  definition  that  is  sufficient  for  one 
case,  and  applicable  to  its  facts,  may  be  altogether  insufficient  or  entirely  in- 
applicable in  another."  Mr.  Cooley  here  quotes  the  definition  given  by  Mr. 
Webster  in  the  DartmotUh  College  case^  which  is  given  elsewhere  in  this  note, 
•nd  then  proceeds:  "The  words  'by  the  law  of  the  land,' as  used  in  the 
constitation,  do  not  mean  a  statute  passed  for  the  purpose  of  working  the 
wrong.  That  construction  would  render  the  restriction  absolutely  nugatory, 
and  turn  this  part  of  the  constitution  into  mere  nonsense.  The  people  would 
be  made  to  say  to  the  two  houses:  'You  shall  be  vested  with  the  legislative 
power  of  the  state,  but  no  one  shall  be  disfranchised  or  deprived  of  any  of 
the  rights  or  privileges  of  a  citizen  unless  you  pass  a  statute  for  that  purpose. 
In  other  words,  you  shall  not  do  the  wrong  unless  you  choose  to  do  it.' 
When  the  law  of  the  land  is  spoken  of,  'undoubtedly  a  pre-existing  rule  of 
eonduot'is  intended,  'not  an  ex  post  facto  rescript  or  decree  made  for  the 
oooasion,     The  design'  is  'to  exclude  arbitrary  power  from  every  branch  ol 
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the  goverament;  and  there  would  be  no  exclusion  if  such  rescripta  or  decree* 
were  to  take  effect  in  the  form  of  a  statute.  There  are,  nevertheless,  many 
cases  where  the  title  to  property  may  pass  from  one  person  to  another  with- 
out the  intervention  of  judicial  proceedin8[8  properly  so  called,  and  in  the 
preceding  pages  it  has  been  shown  that  special  legislative  acts  designed  to 
accomplish  the  like  end  are  allowable  in  some  cases.  The  necessity  for 
'general  rules'  precludes  the  legislature  from  establishing  special  rules  for 
particular  cases,  provided  the  particular  cases  range  themselves  under  some 
general  rule  of  legislative  power;  nor  is  there  any  requirement  of  judicial 
action  which  demands  that,  in  every  case,  the  parties  interested  shall  have  a 
hearing  in  court.  On  the  other  hand,  we  shall  find  that  general  rules  may 
sometimes  be  as  obnoxious  as  special,  if  they  operate  to  deprive  individual 
citizens  of  vested  rights.  While  every  man  has  a  right  to  require  that  his 
own  controversies  shall  be  judged  by  the  same  rules  which  are  applied  in 
the  controversies  of  his  neighbors,  the  whole  community  is  also  .entitled  at 
all  times  to  demand  the  protection  of  the  ancient  principles  which  shield 
private  rights  against  arbitrary  interference,  even  though  such  interference 
may  be  under  a  rule  impartial  in  its  operation.  It  is  not  the  partial  nature 
of  the  rule,  so  much  as  its  arbitrary  and  unusual  character,  which  condemns 
it  as  unknown  to  the  law  of  the  land:"  Cooley's  Constitutional  limitation 
(4th  ed.),  437-440.  In  Vanzant  v.  Waddel,  2  Yerg.  259,  "law  of  the  land** 
was  held  to  mean  a  general  or  public  law,  equally  binding  upon  every  m<*m- 
ber  of  the  community. 

Legislation  of  the  kind  attempted  in  the  principal  case  has  generally  mel 
the  disapproval  of  the  judicial  branch  of  the  government,  as  not  being  "the 
law  of  the  land."  Laws  are  not  however  invalid  because  special,  there  being 
a  large  number  of  cases  in  which  laws,  special  in  their  nature,  have  been  up- 
held and  enforced.  The  whole  subject  of  "  Unequal  and  Partial  Legislation  " 
is  carefully  considered  by  Mr.  Cooley,  in  his  work  on  Constitutional  Limita- 
tions, and  his  views  are  there  expressed,  as  follows:  "In  the  course  of  our 
discussion  of  this  subject  it  has  been  seen  that  some  statutes  are  void,  though 
general  in  their  scope,  while  others  are  valid,  though  eEtablishing  rules  fof 
single  cases  only.  An  enactment  may  therefore  be  the  law  of  the  land  with- 
out being  a  general  law.  And  this  being  so,  it  may  be  important  to  consider 
in  what  cases  constitutional  principles  wiU  require  a  statute  to  be  general  in 
its  operation,  and  in  what  caaea,  on  the  other  hand,  it  may  be  valid  without 
being  general.  We  speak  now  in  reference  to  general  constitutional  princi- 
ples, and  not  to  any  peculiar  rules  which  may  have  become  established  by 
special  provisions  in  the  constitutions  of  individual  states.  The  cases  relat- 
ing to  mtmicipal  corporations  stand  upon  peculiar  grounds,  from  the  fact  that 
those  corporations  are  agencies  of  government,  and  as  such  are  subject  to 
complete  legislative  control.  Statutes  authorizing  the  sale  of  property  of 
minors,  and  other  persons  under  disability,  are  also  exceptional,  in  that  they 
are  applied  for  by  the  parties  representing  the  interests  of  the  owners,  and 
are  remedial  in  their  character.  Such  statutes  are  supported  by  the  presump- 
tion that  the  parties  in  interest  would  consent  if  capable  of  doing  so;  and  in 
law  they  are  to  be  considered  as  assenting  in  the  person  of  the  guardian  or 
trustees  of  their  rights.  And  perhaps  in  any  other  case,  if  a  party  petitions 
for  legislation,  and  avails  himself  of  it,  he  may  justly  be  held  estopped  from 
disputing  its  validity:  Ferguson  v.  Landram,  5  Bush,  230;  Matz  v.  DetroU^ 
18  Mich.  495;  Btall  v.  BeaU,  8  Ga.  210;  so  that  the  great  bulk  of  private 
legislation  which  is  adopted,  from  year  to  year,  may  at  once  be  dismissed 
from  this  discussion.     Laws  public  in  their  objects  may,  nnless  express  co» 
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stitntional  provision  forbids,  Cooley^s  Constitutional  Limitations,  128;  Stati 
V.  County  Commissioners  of  Baltimore^  29  Md.  516;  Pollock  v.  McGlurhm,  42 
HI.  370;  Hcukel  v.  Burlington,  30  Iowa,  232,  be  either  general  or  local  in 
their  application;  they  may  embrace  many  subjects  or  one,  and  they  may  ex- 
tend to  all  citizens,  or  be  confined  to  partictdar  classes,  as  minors  or  married 
women,  bankers  or  traders,  and  the  like:  /.  B,  B,  Land  Co.  v.  Soper,  39 
Iowa,  112;  Matter  of  Ooodfll,  39  Wis.  232;  S.  C,  20  Am.  Rep.  42;  Com,  v. 
Hamilton  Manitf,  Co.,  120  Mass.  383. 

"The  authority  that  legislates  for  the  state  at  large  must  determine 
whether  particular  rules  shall  extend  to  the  whole  state  and  all  its  citizens, 
or,  on  the  other  hand,  to  a  subdivision  of  the  state,  or  a  single  class  of  its  cit- 
izens only.  The  circumstances  of  a  particular  locality,  or  the  prevailing  pub- 
lic sentiment  in  that  section  of  the  state,  may  require  or  make  acceptable 
different  police  regulations  from  those  demanded  in  another,  or  call  for  dif- 
ferent taxation,  and  a  different  application  of  the  public  moneys.  The  legis- 
lature may  therefore  prescribe  or  authorize  different  laws  of  police,  allow  the 
right  of  eminent  domain  to  be  exercised  in  different  cases  and  through  differ- 
ent agencies,  and  prescribe  peculiar  restrictions  upon  taxation  in  each  distinct 
municipality,  provided  the  state  constitution  does  not  forbid.  These  dis- 
criminations are  made  constantly,  and  the  fact  that  the  laws  are  of  local  or 
special  operation  only  is  not  supposed  to  render  them  obnoxious  in  principle. 
The  legislature  may  also  deem  it  desirable  to  prescribe  peculiar  rules  for  the 
several  occupations,  and  to  establish  distinctions  in  the  rights,  obligations, 
duties,  and  capacities  of  citizens.  The  business  of  common  carriers,  for  in- 
stance, or  of  bankers,  may  require  special  statutory  regulations  for  the  gen- 
eral benefit,  and  it  may  be  matter  of  public  policy  to  give  laborers  in  one  bus- 
iness a  specific  lien  for  their  wages,  when  it  would  be  impracticable  or  impol- 
itic to  do  the  same  by  persons  engaged  in  some  other  employments.  If  the 
laws  be  otherwise  unobjectionable,  all  that  can  be  required  in  these  cases  is 
that  they  be  general  in  their  application  to  the  class  or  locality  to  which  they 
apply;  and  they  are  then  public  in  character,  and  of  their  propriety  and 
policy  the  legislature  must  judge.     *    *    * 

''The  legislature  may  suspend  the  operation  of  the  general  laws  of  the 
state;  but  when  it  does  so,  the  suspension  must  be  general,  and  can  not  be 
made  for  individual  cases,  or  for  particular  localities.  Privileges  may  be 
granted  to  particular  individuals,  when  by  so  doing  the  rights  of  others  are 
not  interfered  with ;  disabilities  may  be  removed;  the  legislature  as  T^arenj 
patrice,  when  not  forbidden,  may  grant  authority  to  the  guardians  or  trustees 
of  incompetent  persons  to  exercise  a  statutory  control  over  their  estates  for 
their  assistance,  comfort,  or  support,  or  for  the  discharge  of  legal  or  equitable 
liens  upon  their  property;  but  every  one  has  a  right  to  demand  that  he  be 
governed  by  general  rules,  and  a  special  statute,  which,  without  his  consent, 
singles  his  case  out  as  one  to  be  regulated  by  a  different  law  from  that  which 
is  applied  in  all  similar  cases,  would  not  be  legitimate  legislation,  but  would 
be  such  an  arbitraiy  mandate  as  is  not  within  the  province  of  free  govern- 
ments. Those  who  make  the  laws  '  are  to  govern  by  promulgated,  estab- 
lished laws,  not  to  be  varied  in  particular  cases,  but  to  have  one  rule  for 
rich  and  poor,  for  the  favorite  at  court  and  the  countryman  at  plough:' 
Locke  on  Civ.  Government,  sec.  142;  State  v.  Duffy,  7  Nov.  349.  This  is  a 
maxim  in  constitutional  law,  and  by  it  we  may  test  the  authority  and  bind- 
ing force  of  legislative  enactments:  Lewis  v.  WM,  3  Greenl.  32G;  DurJuim 
▼.  Lewiston,  4  Id.  140;  Holden  v.  James,  11  Mass.  396  [6  Am.  Dec.  174]; 
Pieqnet^  Appellant,  5  Pick.  64;  Budd  v.  State,  3  Humph.  483;    Vanzant  y. 
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Waddd,  2  Yirg.  260;  People  v.  Frithie,  26  CoL  135;  DavU  y.  Menasha,  21 
Wise.  491;  Lancaster  v.  ^arr,  25  Id.  560;  Brown  v.  Haywood,  4  Heisk.  357; 
Wallifs  Heirs  v.  Kennedy,  2  Yerg.  554,  an/«,  611;  Officer  v.  F(>iin^,  5  Id.  320; 
Griffin  v.  Cunningliam,  20  Gratt.  31;  Dorsey  v.  Dorset/,  37  Md.  64;  &  C, 
II  Am.  Rep.  528;  Trustees  v.  Z^ai/e^^,  10  Fla.  238;  Lawson  v.  Jeffries^  47 
Miss.  686;  S.  C,  12  Am.  Rep.  342;  Jnio2d  v.  iTe^/ej^,  5  W.Va.  446;  00016/8 
Const.  Lim.  95,  96.  Special  courts  can  not  be  created  for  the  trial  of  the 
rights  and  obligations  of  particular  parties:  Bank  of  the  State  v.  Cooper,  2 
Yerg.  599;  Durhee  v.  JanesvlUe,  28  Wise.  464;  9  Am.  Rep.  500.  And  thoee 
cases  in  which  legislative  acts  granting  new  trials  or  other  special  relief  in 
judicial  proceedings,  while  they  have  been  regarded  as  usurpations  of  judi- 
cial authority,  have  also  been  considered  obnoxious  to  the  objection  that 
they  undertook  to  suspend  general  laws  in  special  cases.  *  *  *  Equality 
of  rights,  privileges,  and  capacities  unquestionably  should  be  the  aim  of  the 
law;  and  if  special  privileges  are  granted,  or  special  burdens  or  restrictions 
imposed  in  auy  case,  it  must  be  presumed  that  the  legislature  designed  to 
depart  as  little  as  possible  from  this  fundamental  maxim  of  government:" 
Cooley's  Const.  Lim.  (4th  ed.)  389-393. 

Special  Statutes  Authorizino  the  Sale  of  the  property  of  decedents, 
minors  and  others,  have  been  frequently  enacted,  and  their  constitntionality 
has  been  assailed  with  varying  success,  on  the  grounds:  First,  that  such  stat- 
utes deprive  individuals  of  their  property  without  due  process  of  law;  and 
second,  that  they  involve  an  assumption  by  the  legislative  department,  of 
functions  belonging  exclusively  to  the  judiciary.  The  power  of  the  legisla- 
ture, by  special  statutes,  to  authorize  the  sale  of  the  property  of  infants  or 
lunatics,  while  in  some  cases  denied,  on  the  ground  that  it  deprived  them  of 
their  property  without  due  process  of  law.  Opinion  of  the  Judges,  4  N.  H. 
572;  Jones  v.  Perry,  10  Yerg.  59,  has  generally  been  sustained:  Kibby  v. 
Chitwood^s  AdrrCr,  16  Am.  Dec.  143;  Rice  v.  Parkman,  16  Mass.  329;  SteW" 
art  v.  Griffiih,  33  Mo.  23;  BrenJiam  v.  Davidson,  51  Cal.  352;  Davis  v.  Hebig, 
27  Md.  452;  Freeman  on  Void  Judicial  Sales,  sec.  21.  The  power  by  Iik« 
statutes  to  authorize  sales  by  administrators,  has  also  been  upheld  in  the  vast 
majority  of  the  instances  in  which  it  has  been  questioned,  unless  it  appeared 
that  there  were  no  debts  to  be  paid,  and  no  necessity  of  depriving  the  heir 
of  his  estate:  Freeman  on  Void  Judicial  Sales,  sees.  65-70;  Brenham  v.  Story ^ 
39  Cal.  186;  Powers  v.  Bergen,  6  N.  Y.  358. 

The  Fourteenth  Amendment  to  the  constitution  of  the  United  States 
declares:  "Nor  shall  any  state  deprive  any  person  of  life,  liberty,  or  property, 
without  due  process  of  law;  nor  deny  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  laws.'*  One  of  the  consequences  following  the 
adoption  of  this  amendment  is,  that  the  national  courts  may  be  resorted  to 
for  the  purpose  of  determining  whether,  in  a  particular  judicial  proceeding, 
the  defendant  has  been  proceeded  against  according  to  due  process  of  law. 
Heretofore  the  various  state  courts  have  adopted  rules  with  reference  to  the 
presumptions  of  jurisdiction,  and  the  extent  to  which  collateral  attacks  on  the 
judgments  of  their  courts  could  be  pursued.  These  rules  have  differed  in  the 
difTerent  states.  It  now  appears  that  all  questions  of  this  nature  may  be* 
considered  in  the  supreme  court  of  the  United  States  on  writ  of  error,  and 
that  the  decisions  of  this  tribunal  upon  this  subject  must  therefore  be  bind- 
ing upon,  and  constitute  the  rule  of  decision  in,  all  the  state  conrta.  "Since 
the  adoption  of  the  fourteenth  amendment  to  the  federal  constitution,  the 
validity  of  such  judgments  may  be  directly  questioned,  and  their  enforoe* 
ment  in  the  state  be  resisted,  on  the  ground  that  proceedinga  in  a  comi  of 
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]nBtioe  to  determine  the  personal  rights  and  obligations  of  the  parties  over 
whom  the  court  has  no  jurisdiction,  do  not  constitute  due  process  of  law:" 
Pennoyer  v.  N^,  95  U.  8.  714;  Belcher  v.  Chamhera,  63  Cal.  635.  While 
this  amendment  entitles  the  national  government  to  interpose  and  prevent 
any  state  from  depriving  '*any  person  of  life,  liberty,  or  property,  without 
due  process  of  law,"  it  does  not  attempt  any  definition  of  those  words,  and 
they  are  doubtless  to  be  given  the  interpretation  which  they  had  acquired 
when  nsed  in  other  constitutions  prior  to  the  adoption  of  this  amendment: 
Munn  V.  lUinois^  94  U.  S.  113.  Acts  for  the  levying  and  collection  of  taxes 
without  any  suit,  notice,  or  judicial  proceedings,  having  been  understood  not 
to  be  within  the  prohibitions  of  the  state  constitutions  against  depriving  per- 
sons of  property  "without  due  process  of  law,"  are  not  rendered  invalid  by 
the  fourteenth  amendment:  McMiUen  v.  Anderson,  95  U.  S.  37;  Pearson  v. 
Tewdall,  Id.  294;  Davidson  v.  New  Orleans,  96  Id.  97. 

Partial  or  Special  Laws,  when  not  the  "Law  of  the  Iolstd" — ^The 
determination  in  the  principal  case,  and  in  Walh/s  Heirs  v.  Kennedy,  ante,  511, 
B8  to  what  constitutes  a  partial  law,  and  when  such  laws  are  unconstitutional 
because  they  destroy  or  affect  individual  rights,  has  been  frequently  approved 
in  Tennessee,  and  those  cases  have  been  cited,  both  in  that  state  and  else- 
where, as  establishing  the  correct  rule  in  that  regard.    The  cases  in  which 
WaUjfs  Heirs  v.  Kennedy  has  been  cited,  will  be  found  in  the  note  to  that  case, 
ati/f,  514.    The  principal  case  has  been  cited  in  the  following  cases:  Tate 
v.  BeU,  4  Yerg.  208;  Jones  v.  Perry,  10  Id.  77;  Mayor  v.  Dearmon,  2  Sneed, 
122;  Home  v.  M.  <fc  O,  7?.  Co,,  1  Coldw.  78.     See  also  Vanzant  v.  Waddcl,  2 
Yerg.  258.     Notwithstanding  the  comprehensive  definitions  that  have  been 
given  of  a  partial  law,  none  so  fully  express  the  meaning  intended  to  be  con- 
veyed, when  it  is  said  that  a  law  is  not  the  "  law  of  the  land, "  because  it  is 
partial,  a^  thut  given  by  Reese,  J.,  in  Budd  v.  State,  3  Humph.  490.    That 
case  involved  the  question  of  the  power  of  the  legislature  to  create  a  felony 
in  relation  to  the  officers,  agents,  and  servants  of  the  Union  Bank,  a  corpora- 
tion in  Tennessee,  and  to  them  alone.     The  act  provided  that  any  officer, 
agent,  or  servant  of  that  bank  who  should  embezzle  or  appropriate  any  of  the 
funds  thereof  to  his  own  use,  should  be  guilty  of  a  felony.     The  learned 
judge,  in  speaking  of  this  act,  said:  '*  Is  this  a  law  of  the  land  in  the  sense 
of  our  bill  of  right  7    Law,  to  use  the  definition  of  Mr.  Justice  Blackstone,  a 
little  modified  to  suit  the  genius  of  our  institutions,  '  is  a  rule  of  civil  conduct 
prescribed  by  the  law-making  power  of  the  state,  commanding  what  is  right,  or 
prohibiting  what  is  wrong. '    This,  then,  is  a  rule  of  con(}uct  prescribed  by  the 
l^lislature  and  directed  to  the  officers,  agents,  and  servants  of  the  Union 
Bank,  prohibiting  them  from  doing  what  is  wrong.    What  is  the  Union  Bank  ? 
It  is  a  legal  person,  having  capacity  to  sue  and  to  be  sued,  to  own  property, 
and  to  employ  agents  and  servants.     This,  then,  is  a  rule  mandatory  to  the 
servants  and  agents  of  this  legal  person.     It  expends  all  its  force  upon  them. 
This  statement  of  the  question  merely  goes  far,  it  seems  to  us,  to  supersede 
the  necessity  of  elaborate  reasoning  on  the  subject.     Not,  indeed,  upon  the 
ground  that  the  officers,  servants,  and  agents  of  this  legal  jKirson,  the  bank, 
are  more  or  less  numerous,  but  because  the  officers,  agents,  and  servants  of 
this  person  only,  and  not  of  any  other  persons,  are  comprehended  or  affected. 
If  the  felony  were  enacted  with  regard  to  the  clerks,  servants,  and  agents  of 
a  merchant  to  deter  them  from  embezzlement  and  false  entries,  would  it  be 
imagined  for  a  moment  that  it  would  be  regarded  as  the  'law  of  the  land,' 
and  consistent  with  the  bill  of  rights.     If  the  felony  affected  only  aU  the 
derka  of  all  the  merchants  of  Nashville,  or  of  Davidson  county,  or  of  mid- 
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die  Tenneaeee,  would  that,  in  either  case,  be  '  the  law  of  the  land  ? '  It  is 
believed  none  would  so  contend.  And  why  not  ?  Simply  becanse  the  law  of 
the  land  is  a  rale  alike  embracing  and  equally  affecting  all  persons  in  gen- 
eral, or  all  persons  who  exist  or  may  come  into  the  like  state  and  circum- 
stances. 

"A  partial  law,  on  the  contrary,  embraces  only  a  portion  of  those  persons 
who  exist  in  the  same  state,  and  are  surrounded  by  like  circumstances.  If 
peculiar  felonies  affecting  all  the  people,  or  certain  of  the  public  officers,  of 
east  Tennessee  only,  were  held  to  be  the  law  of  the  land,  it  would  be  diffi- 
cult to  say  for  what  object  that  clause  was  inserted  in  the  bill  of  rights.  One 
of  its  objects  has  been  stated  in  various  adjudications  in  our  state,  to  have 
been  to  protect  the  feeble  and  obnoxious  from  the  injury  and  injustice  of  the 
strong  and  the  powerful,  and,  in  general,  to  protect  minorities  from  the 
wrongful  action  of  majorities.  ♦  ♦  ♦  ♦  ♦  W"e  do  not  think  the  law  in 
question  partial  because  merchants'  clerks,  or  the  public  officers  called  clerks, 
were  not  embraced,  but  because  the  officers,  agents,  and  servants  of  banks  in 
general,  persons  in  like  situation  and  circumstances,  were  not  embraced.  It 
matters  not  how  few  the  persons  are,  if  all  who  are  or  may  oome  into  the  like 
circumstances  and  situations  be  embraced,  the  law  is  general,  and  not  a  par- 
tial law." 

In  Officer  v.  Young,  5  Yerg.  320,  an  act  authorizing  a  person  named 
to  prosecute  a  particular  suit,  the  plaintiff  having  died  without  taking  out 
letters  of  administration  on  the  estate  of  the  deceased,  was  declared  void. 
In  Durhee  v.  City  of  Janewille,  28  Wis.  464;  9  Am.  Rep.  600,  a  law  provid- 
ing that  no  costs  should  be  recovered  against  the  city  of  Janesville  in  any 
action  to  set  aside  any  tax  assessment,  etc.,  was  held  invalid.  So  in  Burch 
V.  Neiaburj/,  10  N.  Y.  375,  per  Jewett,  J.,  it  was  held  that  a  law  authorizing 
an  appeal,  where  the  time  previously  allowed  for  an  appeal  had  expired,  was 
not  the  ''law  of  the  land."  In  Holder  v.  James,  11  Mass.  396;  S.  C,  6  Am. 
Dec.  174,  it  was  held  that  tho  legislature  had  no  authority  to  suspend  the 
operation  of  a  general  law  in  favor  of  an  individuaL  In  Hill  v.  Toton  of 
Sunderland,  3  Vt.  507,  an  act  allowing  appeals  from  decisiona  of  a  certain  road 
commissioner,  made  before  the  passage  of  the  act,  was  decided  unconstitn- 
tional.  So  in  Railroad  Co.  v.  Elliot,  52  N.  H.  387,  an  act  destroying  the 
vested  right  of  a  mortgagor  to  redeem  under  the  general  law,  and  providing 
that  the  mortgage  has  been  foreclosed,  or  that  it  shall  be  foreclosed  in  case 
the  debt  is  not  paid  within  one  year  from  the  passage  of  the  act,  was  held 
invalid.  '*As  a  special  act  to  relieve  the  mortgages  from  the  provision  of  the 
general  laws  relating  to  foreclosure  of  mortgages,  it  is  void.  The  laws  of  a 
free  country  can  be  no  respecter  of  persons:"  See  Roekport  v.  Wcdden,  Ex^r, 
54  Id.  167;  S.  C,  20  Am.  Rep.  131;  and  Simpson  v.  Cily  Savings  Bank,  56 
Id.  466;  S.  C,  22  Am.  Rep.  491. 

In  Wynehamer  v.  People,  13  N.  Y.  378,  the  constitutionality  of  an  act  to 
prevent  intemperance.  Laws  of  1855,  p.  340,  by  preventing  the  sale  of  intoxi- 
cating liquors,  was  assailed  upon  the  ground  that  it  deprived  a  person  of 
Ilia  property  without  "  due  process  of  law."  Selden,  J.,  in  passing  upon  this 
objection,  said:  "Docs  the  statute  in  question,  then,  deprive  any  class  of 
citizens  of  their  projKirty,  without  *  due  process  of  law  ?'  Property  is  the 
right  of  any  person  to  {)os5ess,  use,  enjoy,  and  dispose  of  a  thing.  The  term, 
although  frequently  applied  to  the  thing  itself,  in  strictness  means  only  the 
rights  of  the  owner  in  relation  to  it:  Bouvier's  Law  Diet.;  1  BL  Com.  138; 
Webster's  Diet.  A  man  may  be  deprived  of  his  property  in  a  chattel,  there- 
fore, without  its  being  seized  or  physically  destroyed,  or  taken  from  his  pes- 
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DOXL  Whatever  snbTerts  his  rights  in  regard  to  it,  annihilates  hia  prop- 
er^ in  itb  It  foUowB  that  a  law  which  ehoald  provide  in  regard  to  any  arti- 
cle in  which  a  right  of  property  is  reoqgiuaed,  that  it  would  be  neither  sold 
nor  used,  nor  kept  in  any  place  whatsoever  within  this  state,  would  fall  di- 
rictly  within  the  letter  of  the  oonstttational  inhibition;  as  it  would  in  the 
most  effectual  manner  possible  deprive  the  owner  of  his  pit>perty  without  the 
interpoeitian  of  any  court  or  the  use  of  any  process  whatever.  It  may  be 
said,  the  constitutioiial  provision  in  question  can  not,  in  the  nature  of  things, 
apply  to  a  case  where  a  law  enacted  for  beneficent  purposes  operates  directly 
upon  its  subject,  and  thus  accomplishes  per  te  the  end  in  view;  that  in  such 
a  case  it  is  impossible  to  interpose  any  judicial  action  between  the  enactment 
and  its  execution;  and  that  the  clause  can  only  apply  to  cases  where  there  is 
to  be  some  manual  interference  with  the  rights  of  person  or  of  property. 
But  there  is  no  such  limitation  in  the  constitution;  and  the  few  guarantees 
it  fMWit^iTi*  should  not  be  curtailed  by  any  narrow  or  refined  process  of  inter- 
pretation.  Such  a  construction  would  virtually  nullify  the  provision,  as  the 
most  oppressive  and  tyrannical  ends  may  be  accomplished  by  simply  withdraw* 
ing  frcnn  individual  rights  the  protection  of  law.  All  vested  rights  to  fran- 
chises would  be  placed  by  this  interpretation,  so  far  as  the  state  constitution 
is  concerned,  entirely  at  the  mercy  of  the  legislature.  To  give  the  clause, 
therefore,  any  value,  it  must  be  understood  to  mean  that  no  person  shall  be 
deprived,  by  any  form  of  legislation  or  governmental  action,  of  either  life, 
liberty,  or  property,  except  as  the  consequence  of  some  judicial  proceeding, 
appropriately  and  legally  cooductsd.  It  follows  that  u  law,  which,  bj  its  own 
inherent  force,  extinguishes  rights  of  property,  or  compels  their  extinction, 
without  any  legal  process  whatever,  comes  directly  in  conflict  with  the  con- 
stitntum."  The  act  was  declared  void.  See  also  Lewis  v.  Webb,  3  GreenL 
a26;  Dmrham  v.  LewitUm,  4  Id.  140;  MtrriU  v.  SherbwnM,  1  N.  H.  199;  S. 
C.  8  Am.  Bea  52;  Simumds  v.  Sinumda^  103  Mass.  672;  4  Am.  Bep.  570. 
Am.  X^io.  Yoi*.  HPT— « 
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if  it  has  not  the  right»  apon  particular  occasiona,  of  appropriatiiig  to  ita 
own  nae  portiona  of  the  property  eubject  to  ita  dominion.  The  neccnaaiy 
exiatence  of  thia  right  createa  a  fair  preaumption  that  the  atate,  in  grant- 
ing the  land  to  individual  citizena,  does  it  with  thia  reaerre  implied. 

Kkikent  Domain  is  the  Right  of  Disposition  that  a  state  has  over  ita  cit- 
izens' property,  and  can  only  be  exerdaed  upon  allowing  jnat  oompensa 
tion.    This  right  ia  never  exercised  except  for  public  uaea,  and  then  with 
great  caution. 

Statb  has  no  Right  to  Taxb  one  man's  property  and  give  it  to  another. 

Statutes  Authorizing  thx  Exergisb  of  the  right  of  eminent  domain  am 
subject  to  a  strict  construction. 

Under  the  Statute  ov  1777,  a  23,  land  may  be  taken  for  the  establiah- 
ment  of  a  grist-mill  for  public  pnrpoaea,  but  not  for  the  eatahliahinant  of 
saw-mills  or  paper-mills;  and  a  petition  seeking  to  have  certain  landa 
condemned  under  that  act  for  the  purpoee  of  building  a  saw,  griat^  and 
paper-mill,  will  be  denied. 

Appkllees  filed  their  petition  in  the  county  court  of  David- 
0on,  setting  forth  that  they  were  the  owners  and  proprietors  of 
a  tract  of  land  on  Mill  creek,  upon  which  there  was  a  suitable 
site  for  the  erection  of  a  mill;  that  they  desired  to  erect  a  grist- 
mill, saw-mill,  and  paper-mill  thereon;  that  Harding,  the  ap- 
pellant, had  purchased  the  land  on  the  opposite  side  of  ihe 
creek  from  Floyd  Hurt,  with  notice  of  permission,  given  by 
Hurt  to  petitioners,  to  erect  and  butt  the  works  of  their  mill- 
dam  upon  the  land  on  the  opposite  side,  and  prayed  the  court 
to  appoint  compiissioners  to  value  one  acre  of  Harding's  land 
and  report  thereon  to  the  court;  and  that  upon  such  report. 
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said  one  acre  be  condemned  to  the  use  of  the  petitioners  under 
the  act  of  1777,  c.  23,  sec.  2.  Harding  answered  and  objected 
to  the  erection  of  the  mill,  alleging  that  the  condemnation  of 
tbe  land  under  the  act  mentioned  would  be  in  violation  of  the 
constitution  of  the  United  States  and  of  Tennessee.  Also  that 
the  condemnation  of  land  for  the  purposes  mentioned  was  not 
contemplated  by  the  act  cited.  He  also  claimed  that  the  pur- 
pose for  which  the  mill  was  to  be  erected  was  not  a  public 
necessity,  and  that  its  erection  would  endanger  the  health  of 
his  family.  Upon  the  trial,  the  commissioners'  report  was  read 
and  was  favorable  to  the  petitioners.  The  agreement  and  per- 
mission of  Hurt  to  petitioners  was  produced,  and  evidence  in- 
troduced to  show  that  Harding  purchased  with  notice  thereof^ 
Judgment  was  rendered  in  favor  of  petitioners,  in  the  county^ 
court,  which  was  affirmed  on  appeal  to  the  circuit  court,  and 
from  that  decision  Harding  appealed  to  this  court. 

T.  H.  Fisher,  for  the  appellant.  1.  When  the  public  good 
requires  it,  the  property  of  a  citizen  may  be  appropriated  to  tbe 
public  use  against  his  will,  on  full  compensation  being  paid  him 
in  money;  but  the  legislature  can  not  divest  him  of  his  property 
and  invest  it  in  another  person,  even  though  ample  compensa- 
tion be  made:  1  Scott,  433;  20  Johns.  103;  17  Johns.  215  [Peo- 
ple V.  Flail,  8  Am.  Dec.  382];  2  Dall.  310,  311,  312;  2  Bay,  68, 
69,  61;  article  Y,  amendments  to  U.  S.  constitution. 

2.  It  is  admitted  that  grist-mills  are  of  public  utility;  but  be- 
fore the  court  can  deprive  defendant  of  his  land  it  must  be 
shown  that  public  necessity  require  their  establishment.  To 
deprive  him  of  his  land  it  is  not  sufficient  to  show  that  the  erec- 
tion of  another  mill  in  the  neighborhood  would  add  to  the  con* 
venience  of  a  few.  Private  property  should  never  be  con- 
demned merely  for  the  purpose  of  enriching  another,  which  is 
the  object  sought  in  the  present  case. 

3.  As  to  the  extent  that  Harding  was  bound  by  the  permis- 
sion given  to  petitioners  by  Hurt,  appellant  cited:  4  Johns.  81, 
83  [Thompson  v.  Gregory,  4  Am.  Dec.  266];  1  Hayw.  248. 

0,  B,  Hayes,  also,  for  the  appellant. 

J,  S.  Yerger,  for  the  petitioners.  1.  The  constitution  of  the 
United  States  and  of  Tennessee  provides  for  the  taking  of 
private  property  for  public  use,  upon  just  compensation  being 
made,  which  has  been  done  in  this  case.  The  act  of  1777,  c.  23, 
was  passed,  prior  to  the  adoption  of  the  state  and  United  States 
constitutions,  was  general  in  its  operation,  and  thereby  a  pari 
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of  the  law  of  the  land  at  the  time  they  were  framed:  1  Scott. 
433,  636;  2  Bay,  38;  Cornet  v.  Wirdon,  2  Terg.  162;  Wally'^ 
Heirs  v.  Kennedy,  Id.  554;  ante,  511. 

2.  Petitioners  insisted  that  the  present  case  was  clearly  within 
the  intention  and  meaning  of  the  act  of  1777,  c.  23,  sec.  2.  It 
is  contended,  by  the  defendant,  that  the  erection  of  a  mill  must 
be  called  for  by  public  necessity  and  not  for  individual  advan- 
tage. This  position,  the  petitioners  conceive,  is  not  tenable; 
the  act  shows  that  the  legislature  considered  this  means  of  indi- 
vidual enrichment  laudable,  and  of  benefit  to  the  community, 
because  it  produced  a  desirable  competition  in  the  manufacture 
of  articles  of  daily  and  necessary  consumption,  and  therefore 
authorized  the  erection  of  mills  within  two  miles  of  each  other: 
4  Bl.  Com.  219;  1  Scott,  219. 

Thompson,  also,  argued  for  the  petitioners. 

By  Court,  Gbbbn,  J.  The  affairs  of  a  state  can  not  be  admin- 
istered in  the  most  beneficial  manner,  if  it  has  not  the  right, 
upon  particular  occaaiono,  of  appiopriating  to  its  own  use  por- 
tions of  the  property  subject  to  its  dominion.  The  necessary 
existence  of  this  right  creates  a  fair  presumption  that  the  state 
in  granting  the  land  to  individual  citizens  does  it  with  this 
reserve  implied.  This  right  of  disposition  is  the  eminent 
domain:  Vat.,  lib.  1,  c.  20,  sec.  244.  But  although  this  right 
does  exist,  and  the  government  may  take  private  property, 
lowing  just  compensation,  Blackstone  says  it  is  an  exertion 
of  power  which  is  indulged  with  great  caution.  It  is  only  for 
public  uses  the  state  is  authorized  to  exercise  it;  and  because 
the  interests  of  the  community  require  that  for  the  good  of  the 
whole  the  private  right  must  be  yielded :  Bill  of  Bights,  see. 
21.  It  is  a  power  never  exercised  for  the  benefit  of  an  indi- 
vidual. Therefore,  the  courts  have  uniformly  held  that  the 
fitate  has  no  right  to  take  one  man's  property,  and  give  it  to 
another:  2  Dall.  310. 

Upon  these  principles  the  act  of  assembly  of  1777,  c.  23,  pro- 
ceeds. The  first  section  of  that  act  declares  that  "  eveiy  water 
grist-mill  which  shall  hereafter  be  built,  that  shall  at  any  time 
grind  for  toll,  shall  be  held  and  deemed,  and  is  hereby  declared 
to  be  a  public  mill."  The  tenth  section  provides  that  the  miller 
shall  grind  according  to  turn;  that  he  shall  grind  the  grain  well 
if  water  will  permit;  that  he  shall  take  no  more  than  an  eighth 
of  the  grain  for  grinding;  and  prescribes  penalties  if  he  violate 
any  of  these  provisions.     The  eleventh  section  prescribes  the 
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• 
kind  of  measures  the  miller  shall  keep,  and  annexes  a  penalty 
for  keeping  false  measures.  The  act  of  1819,  c.  23,  following 
up  the  intention  and  meaning  of  the  act  of  1777,  c.  23,  exempts 
the  keepers  of  grist-mills  from  militia  duty,  from  serving  as 
jurors,  and  working  on  roads. 

I  quote  these  provisions  of  the  law  to  show  the  character  of 
the  use  for  which  the  citizen's  property  is  taken,  when  a  part 
of  his  land  is  condemned  for  the  purpose  of  building  a  grist- 
mill. It  is  emphatically  a  public  use  for  which  it  is  required, 
and  to  which  it  is  appropriated.  The  grist-mill  is  a  public  mill. 
The  miller  is  a  public  servant.  He  is  allowed  a  compensation 
for  grinding.  His  duties  as  a  miller  are  prescribed,  and  penal- 
ties are  imposed  for  a  violation  of  any  of  those  duties;  and  he 
is  exempted,  in  consequence  of  his  character  of  miller,  and  for  the 
benefit  of  the  public,  from  the  performance  of  certain  duties  to 
which  other  citizens  are  subjected. 

It  will  appear  from  what  has  been  said  that  when  an  acre  of 
land  is  taken  from  any  citizen  for  the  purpose  of  erecting  a 
grist-mill,  although  the  title  be  vested  in  another  citizen,  yet 
that  vestiture  is  for  a  public  use,  and  is  wholly  different  from 
the  case  of  taking  property  from  one  man,  and  giving  it  to  an- 
other for  his  private  benefit  only. 

The  question  now  occurs,  is  this  application  of  the  character 
contemplated  by  the  act  of  1777,  c.  23?  I  think  it  is  not.  The 
petitioners  say  they  are  desirous  to  build  a  grist-mill,  saw-mill, 
and  paper-mill.  For  the  erection  of  these  works  they  ask 
leave.  For  these  purposes  they  ask  to  have  Harding's  land 
vested  in  them.  The  saw-mill  and  paper-mill  have  no  public 
character;  the  erection  of  these  mills  would  be  wholly  for  the 
private  use  of  these  petitioners.  To  take  Harding's  land  foi 
such  use,  would  be  unconstitutional.  The  act  of  1777,  c.  23, 
contemplates  no  such  violation  of  the  rights  of  one  man  for  the 
private  benefit  of  another.  Had  the  application  been  confined 
to  the  saw-mill  and  paper-mill,  no  one  could  for  a  moment 
hesitate  in  rejecting  it.  Does  the  introduction  of  the  grist 
mill,  thereby  asking  the  land  for  these  complicated  jDurposes, 
alter  the  case?  In  my  opinion,  the  application  is  entitled  to 
no  more  favor  than  if  nothing  were  said  about  the  grist-mill. 
If  an  application  of  this  sort  were  granted,  a  like  application  for 
the  erection  of  iron  works,  or  any  other  establishment  requiring 
water  power,  might  be  made,  and  would  be  entitled  to  equal 
favor,  provided  the  applicant,  as  a  pretext,  were  to  associate  a 
grist-mill  with  his  other  works.     Thus  the  grist-mill,  the  only 
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thing  mentioned  in  the  act  of  assembly  as  having  any  claim  to 
be  of  a  public  character,  would  be  made  the  subterfuge  for 
vesting  in  one  citizen  the  land  of  another,  and  of  giving  to  the 
whole  establishment,  of  which  it  would  be  but  an  inconsidera- 
ble appendage,  the  high  appellation  of  a  public  mill.  This 
would  be  mocking  the  citizen  who  would  thus  be  despoiled  of 
his  land  to  enrich  another.  It  would  be  holding  out  the  idea 
that  his  land  was  taken  for  public  use,  and.  that  the  public 
exigencies  required  it;  when  in  fact  this  was  only  used  as  a  pre- 
text for  obtaining  the  land  for  private  emolument.  I  conclude, 
therefore,  that  this  application  is  not  authorized  by  the  act  of 
assembly,  and  that  the  county  court  had  no  power  to  grant  it. 
'  The  license  from  Hurt  has  nothing  to  do  with  this  proceeding. 
If  the  petitioners  have  any  rights  in  virtue  of  that  agreement^ 
they  must  seek  a  remedy,  either  by  bill  or  in  an  action  for  dam- 
ages. It  can  not  be  noticed  in  this  way.  This  is  a  special  pro- 
ceeding under  the  act  of  assembly,  and  must  be  determined 
upon  that  act  alone. 
Petition  dismissed. 

Cited  in  Clack  y.  White,  2  Swans.  649;  Memphis  Freight  Co.  r.  Mafor^  eta, 
4  Coldw.  428;  and  Reynolds  v.  Baker,  6  Id.  229,  upon  the  point  that  the 
legifllatore  has  no  power  to  transfer  the  private  property  of  one  man  to 
anothei^  against  his  will,  and  that  any  attempt  so  to  do  is  invalid.  In  BuJt' 
iertDorih  v.  BrowrCs  Heirs,  7  Yerg.  47 1»  to  the  effect  that  legislative  acts  that 
deprive  a  person  of  his  property  in  a  summary  way,  should  be  strictly  oon- 
fftmed. 

EiONXNT  DoMAiH.— See  the  notes  to  Beekman  v.  8»  df&  R,  B,  Co.,  22  Am. 
Deo.  679,  and  Cooper  v.  Williams,  Id.  756,  for  a  discussion  of  this  sabjoct 


Eeabnet  V.Smith. 

Equttt  will  not  An>  a  Party  after  a  trial  at  law,  unless  ho  can  impaaoh 
the  justice  of  the  verdict  on  grounds  of  which  he  oould  not  hAve  availed 
himself  at  law,  or  of  which  he  was  prevented  f romavailinghimself  by  fnuid 
or  accident^  or  the  act  of  the  opposite  party,  without  n^ligenoe  or  fault 
on  his  part. 

Bill  filed  by  Kearney  and  Moore  against  Smith  ftod  Jackson, 
charging  that,  in  1818,  John  I.  Moore  recovered,  in  Virginia,  a 
judgment  against  Benjamin  Jackson  for  one  hundred  and 
twenty  dollars;  that  the  judgmeut,  although  in  the  name  of 
John  I.,  was  for  the  benefit  of  William  H,  Moore,  who  brought 
a  copy  of  it  to  Alabama,  and  finding  Jackson  there,  sued  him 
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on  Buch  judgment,  and  obtaiued  a  second  judgment  agaiDst 
him.  That  Jackson  brought  from  Virginia  to  Alabama  two 
negroes,  and  sold  them  to  his  co-defendant  Smith,  with  the 
view  of  defrauding  his  creditors,  particularly  complainants. 
That  complainant  Moore,  disregarding  such  sale,  sold  one  of 
the  slaves,  under  execution  issued  on  his  judgment  obtained  in 
Alabama,  and  his  co-complainant  Kearney  purchased  him  for 
his  (Moore's)  benefit,  under  an  agreement  by  the  latter  that  he 
would  save  Kearney  harmless  from  any  liability  from  such  pur- 
chase. That  thereupon  Smith  brought  an  action  of  detinue 
against  Kearney  in  Alabama.  That  under  advice  of  counsel, 
Kearney  interposed  a  plea  of  misnomer  in  abatement  to  said 
action,  which  was  overruled,  and  a  plea  to  the  merits  and  a , 
trial  insltanter  ordered  by  the  court,  and  the  trial  proceeded  in 
the  absence  of  complainants  and  their  best  lawyer,  and  also 
their  witnesses.  That  if  their  witnesses  had  been  present,  they 
were  not  certain  that  they  could  have  proved  the  fraud  alleged, 
without  the  answer  of  defendant  Smith.  That  the  consequence 
was,  that  a  verdict  and  judgment  were  entered  against  Kearney 
for  four  hundred  dollars.  That  a  copy  of  such  judgment  had 
been  brought  to  Giles  county,  in  this  state,  where  Kearney 
lived,  and  a  judgment  obtained  there  against  him.  Complain- 
ants prayed  for  an  injunction  and  general  relief. 

Defendants  admitted  the  judgment  obtained  by  John  I. 
Moore,  but  denied  that  it  was  for  the  benefit  of  William  H. 
They  also  admitted  the  judgment  obtained  in  Alabama  against 
Jackson  on  the  first  judgment.  They  admitted  the  sale  of  the 
slave  prior  to  the  time  of  the  last  judgment,  but  denied  all  fraud 
whatever  in  the  sale,  or  that  it  was  made  with  a  view  to  de- 
fraud creditors;  on  the  contrary,  they  alleged  that  a  fair  price 
was  paid  for  the  slave,  and  the  money  paid  to  Jackson's  cred- 
itors. They  also  insisted  that  the  judgment  at  law  was  con- 
clusive of  the  right  to  the  said  slave. 

Craighead^  for  the  defendants. 

BrtinUeU,  contra,  insisted  that  complainants  ought  to-  be  re- 
lieved from  the  judgment  against  Kearney,  because  of  the  sur- 
l)rise  at  the  trial  in  striking  out  his  plea  of  misnomer,  and  by 
the  absence  of  the  counsel  on  account  of  sickness,  which  were 
circumstances  that  could  not  have  been  guarded  against,  and 
by  which  they  had  been  prevented  from  having  a  fair  trial  on 
the  merits:  Click  v.  Gillespie,  4  Hayw.  8;  Rogers  v.  Waller^  Id. 
209;  Armstrong  v.  Thompson,  3  Id.  127, 128;   Winchester  v.  Jack- 
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Boriy  Id.  316;  Id.  305.  This  is  a  case  of  fraud,  and  courts  of 
equity  always  grant  relief  ia  such  cases.  That  the  surprise  oc- 
casioned by  the  striking  out  of  the  plea,  the  absence  of  counsel, 
etc.,  were  sufiScient  for  this  court  to  interfere,  and  allow  a  trial 
upon  the  merits:  2  Tenn.  266;  Stothart  v.  Bennet,  Oooke,  420; 
Appleton  V.  Harwell^  Id.  242. 

By  Court,  Obeen,  J.  The  circuit  judge  dismissed  this  bill 
because  there  had  been  a  trial  at  law,  in  a  court  having  ample 
jurisdiction  to  determine  the  whole  merits  of  the  case.  We  are 
of  opinion  tbat  the  decision  of  the  circuit  judge  was  right. 

A  party  will  not  be  aided  by  a  court  of  chancery,  after  a  trial 
at  law,  unless  he  can  impeach  the  justice  of  the  yerdict,  oa 
grounds  of  which  he  could  not  have  availed  himself  at  law,  or 
was  prevented  from  doing  it  by  fraud  or  accident,  or  the  act  of 
the  opposite  party,  unmixed  with  negligence  or  fault  on  his 
part:  1  Vem.  238;  1  Sch.  &  Lef.  201;  7  Cranch,  336;  Smm 
V.  McVer.l  Wheat. ;»  3  Desau.  324,  325;  4  Munf.  115;  8  Johns. 
Ch.356;  1  Id.  323;  4  Id.  566. 

Chancellor  Kent,  in  the  case  of  Duncan  v.  Lyon^  3  Johns.  Ch. 
357  1 8  Am.  Dec.  513],  well  remarks,  that  ''if  the  principle  waa 
to  be  materially  relaxed,  the  departure  from  it  would  soon  be 
perceived,  and  felt  to  be  a  great  public  grievance,  by  eucoor* 
aging  negligence,  protracting  litigation,  exhausting  parties,  and 
drawing  within  the  cognizance  of  this  court  the  general  review 
of  trials  at  law." 

The  complainant,  to  give  this  court  jurisdiction,  states  in  faifl 
bill,  that  his  plea  in  abatement  was  unexpectedly  stricken  oat, 
and  a  plea  to  the  merits  required  imUanter,  which  being  filed, 
the  cause  was  put  to  the  jury  in  the  absence  of  all  his  witnesses, 
by  whom  he  could  have  proved  the  fraud;  and  that  the  counsel 
on  whom  he  principally  relied,  was  absent  and  sick.  This 
would  not  bring  his  case  within  either  of  the  exceptions  before 
stated,  even  if  the  facts  were  true.  But  the  proof  does  not 
support  this  allegation.  There  was  no  proof  that  the  attorney 
was  absent,  or  tbat  his  witnesses  were  not  sworn  and  examined 
in  thai  trial. 

It  is  unnecessary,  after  what  has  been  said,  to  consider  the 
question  of  fraud.  The  evidence  upon  this  point  is  contradictory 
and  very  unsatisfactory.  A  suspicion  that  all  was  not  exactly  fair, 
may  exist;  but  the  proof  is  too  inconclusive  to  have  authorized  a 
decree,  had  the  question  of  jurisdiction  been  out  of  the  way. 

Decree  affirmed. 

1.  awMkT,MclMr,9'WhMi.nk 
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Cited  upon  the  following  points:  That  a  court  of  chanoeiy  will  not  aid  a 
party  after  a  trial  at  law,  except  upon  grounds  that  he  could  not  have 
availed  himself  of  on  the  trial  at  law,  in  King  v.  Vaughn^  8  Yerg.  61;  Stone 
V.  Aloorly,  6  Id.  36;  Blee  v.  /?.  B.  Bank,  7  Humph.  42;  Schwab  v.  Mount,  4 
Coldw.  62;  Chester  v.  Apperson,  4  Heisk.  642;  Lindnley  v.  TItompson,  1  Tenn. 
Ch.  273.  In  Letcis  v.  Brooks^  6  Yerg.  184,  that  a  party  who  is  prevented  by 
accident  from  making  a  defense  to  an  action  at  law,  without  fault  or  negli- 
gence on  his  part,  will  be  granted  relief  in  a  court  of  equity.  To  the  same 
effect  in  Stay  v.  Hughes,  6  Sneed,  167.  In  Bidgeway  v.  Bank  of  Tennessee, 
11  Humph.  525;  Bowland  v.  Jones,  2  Heisk.  323;  and  Hickerson  v.  Baignel^ 
Id.  333,  that  before  a  party  will  be  aided  in  equity  after  a  trial  at  law,  he 
must  impeach  the  justice  of  the  verdict,  on  grounds  of  which  ho  could  not  have 
availed  himself  at  law,  or  he  must  show  that  he  was  prevented  from  taking 
advantage  of  those  grounds,  by  fraud  or  accident,  or  the  act  of  the  opposite 
party,  without  negligence  or  fraud  on  his  part. 

In  Olwer  v.  Pray,  19  Am.  Dec.  595,  and  the  note  thereto,  603,  the  power 
of  courts  of  equity  to  relieve  against  a  judgment  at  law,  is  treated  of  at 
length. 


Vance's  Heibs  v.  McNairy. 

[8  TlBOEB,  171.] 

DxsD  AS  BBTWXEN  THE  PARTIES  is  valid  without  iBgistration,  and  vests  an 
inchoate  title  in  the  grantee,  which  is  subject  to  levy  and  sale  by  execu- 
tion. 

Lkvt  on  Land  is  Sufficient,  if  it  so  describes  the  land  as  to  distinguish 
it  from  all  other  tracts. 

Whebb  a  Beed  fbom  the  Sheriff  constituting  the  purchaser's  title,  fol- 
lows the  sale,  the  same  particularity  of  description  is  not  necessary,  as 
would  be  required  were  the  title  to  rest  upon  the  levy. 

Pubchaser  of  Land  Held  by  an  Unregistered  Deed  at  execution  sale, 
is  clothed  by  the  sheriff's  deed  with  all  the  rights  of  the  judgment 
debtor,  and  it  is  the  duty  of  the  latter  to  deliver  him  the  title  papers,  or 
have  the  deed  recorded;  and  if  he  suppress  the  deed,  it  will  be  consid- 
ered in  equity  as  recorded;  and,  if  he  combine  with  a  third  person  to  de- 
fraud the  purchaser,  the  latter  may  come  into  equity  for  relief,  and  such 
person  may  be  divested  of  the  title  acquired  by  the  fraudulent  arrange- 
ment. 

Bill  of  review  for  errors  apparent  upon  the  face  of  the  de- 
cree rendered  in  the  case  of  N.  A.  McNairy  against  Samuel 
Vance,  Morgan  Brown,  and  William  Armstrong,  on  the  six- 
teenth day  of  September,  1818,  by  the  supreme  court  of  errors 
and  appeals,  at  that  time  possessing  original  jurisdiction.  The 
decree  set  forth  that  Morgan  Brown,  in  1803,  bought  the  land 
in  dispute  of  William  Armstrong,  for  a  large  sum  of  money, 
paid  by  Brown,  and  that  on  November  1,  1803,  Armstrong  exe- 
cuted a  deed  to  Brown  on  the  back  of  the  patent  for  the  land, 
attested  by  two  witnesses,  by  which  he  granted  to  Brown  the 
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land  described  in  the  patent  and  warranted  tbe  title  thereto. 
That  O.  M.  Deadrick  and  others,  iu  March,  1805,  recovered 
judgment  against  Brown,  and  levied  upon  a  tract  of  tbree  thou- 
sand  acres  granted  to  Armstrong,  and  sold  one  thousand  one 
hundred  acres,  the  part  now  in  dispute,  by  metes  and  bounds^ 
to  McNairy,  who,  on  the  twenty-second  of  December,  1812,  re- 
ceived his  deed  therefor  from  the  sheriff.  It  appeared  that  on 
the  day  of  the  sale  Brown  delivered  to  the  sheriff  a  plat  of 
the  land  levied  on,  and  on  which  the  land  was  divided  into 
three  lots,  and  the  bounds  and  number  of  acres  in  each  lot 
specified.  The  sheriff  was  directed  to  sell  tbe  land  by  lots,  as 
laid  down  on  said  plat,  and  to  sell  the  lower  lot  first,  which  he 
did,  McNairy  purchasing  it.  That  the  said  patent,  with  said 
deed  indorsed  on  it,  was,  some  time  after  said  sale,  delivered 
by  Brown  to  Vance,  and  Armstrong,  at  their  request,  executed ' 
to  Vance,  on  August  25, 1809,  a  conveyance  for  the  whole  tract, 
who,  at  the  time  of  receiving  .his  conveyance,  was  informed  of 
the  sale  thereof  to  McNairy.  Vance  recorded  his  deed,  went 
into  the  possession  of  the  one  thousand  one  hundred  acres, 
claiming  it  as  his  own,  and  retained  and  concealed  tbe  deed  so 
made  by  Armstrong  to  Brown.  The  supreme  court  divested  the 
title  of  the  defendants  to  the  one  thousand  one  hundred  acres, 
and  vested  it  iu  McNairy.  A  petition  for  rehearing  was  over- 
ruled. The  bill  alleged  the  following  errors  in  the  decree:  1. 
That  the  levy  is  not  sufiSciently  certain  and  descriptive.  2.  That 
Morgan  Brown  had  not  such  an  interest  in  said  land  as  was 
subject  to  sale  by  execution.  8.  The  proceedings  on  said 
sheriff's  sale  were  void,  and  no  right  vested  in  the  purchas^. 

The  bill  having  been  dismissed,  an  appeal  was  granted  to 
this  court. 

Thompson,  for  the  complainants. 

F.  B,  Fogg,  for  the  respondents. 

By  Court,  Gbeeh,  J.  The  deed  from  Armstrong  to  Brown 
vested  in  the  latter  the  entire  right  to  the  laud,  and  nothing 
remained  to  make  the  legal  title  complete  in  him  against  all 
the  world  but  the  probate  and  registration  of  the  deed  as  be- 
tween parties;  this  deed  was  valid  without  registration.  By 
virtue  of  it,  an  inchoate  legal  title  was  vested  in  Brown,  and  so 
far  as  Lis  creditors  are  concerned,  ho  must  be  regarded  as  the 
legal  owner;  for  the  legal  estate  is  vested  in  tbe  bargainee, 
upon  tbe  execution  of  tbe  deed :  2  SauDd.  on  Uses,  5.  Brown 
was  present  at  the  sberiff's  sale,  divided  tbe  land  into  lotft. 
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and  directed  which  should  be  sold  first,  thereby  claiming  it 
as  his. 

The  sherififs  deed  conveyed  all  Brown's  right  to  the  one  thou- 
sand one  hundred  acres  to  McNairy.  It  was  Brown's  duty  to 
have  delivered  to  him  the  title  papers,  or  to  have  registered  the 
deed  from  Armstrong  to  himself.  He  did  not  do  so,  but  sup- 
pressed the  deed,  and  Vance  himself  and  Armstrong  entered 
into  a  fraudulent  combination  by  which  to  defeat  McNairy  of 
his  right.  The  deed  being  suppressed,  and  its  registration  pre- 
vented by  a  fraud,  to  which  Vance  was  a  party,  as  to  him  it 
shall  be  taken  as  though  it  were  registered:  2  Gall,  198.  It  is 
admitted  Vance  gave  no  consideration  for  the  deed  from  Arsi- 
strong  to  him.  It  was  made  at  the  request  of  himself  and 
Brown,  for  the  consideration  Brown  bad  paid  Armstrong. 
Vance  was  fuUy  apprised  of  the  sheriff's  sale,  and  of  McNairy 'a 
light.  In  procuring  the  deed  to  himself  for  McNairy's  land, 
and  suppressing  the  one  to  Brown,  he  was  guilty  of  a  fraud, 
which  as  against  McNairy  vitiates  his  own  deed;  and  hence  the 
jurisdiction  of  this  court  to  decree  out  of  him  whatever  title  he 
may  have  acquired  by  the  deed  from  Armstrong,  and  to  vest  it 
in  McNairy:  1  Hawks,  87.  The  sheriff's  levy  does  not  describe 
the  land  so  specially  as  it  might  have  done.  But  as  Brown  was 
on  the  land  at  the  time  of  sale  with  a  plat,  dividing  it  into  three 
lots,  and  designating  the  one  to  be  sold,  every  benefit  to  be  de- 
rived from  the  most  special  levy  was  hereby  attained.  The 
owner  knew  precisely  what  was  offering  for  sale,  and  the  bid- 
ders saw  delineated  on  the  plat  the  land  they  were  purchasing. 
We  think,  too,  that  the  levy  so  describes  the  land  as  to  distin- 
guish it  from  all  other  tracts.  The  same  specialty  of  descrip- 
tion is  not  necessary  here,  where  a  deed  from  the  sheriff, 
constituting  the  purchaser's  title,  follows  the  sale,  as  would  be 
required  were  the  title  to  rest  upon  the  levy.  We  therefore 
afBrm  the  decree  of  the  chancellor. 

Decree  affirmed. 

Cited  upon  the  followiiig  points:  That  &  deed  convetyiog  land  is,  m  be- 
tween the  parties,  valid  without  registration,  and  vests  an  inchoate  legal 
title  in  the  grantee,  which  is  subject  to  leyy  and  sale  by  execution,  in  Shieldi 
V.  MUcJull,  10  Yerg.  7;  High  v.  Batie,  Id.  337;  Montgomery  v.  Hobson, 
Meigs,  454;  Ward  t.  Daniel,  10  Humph.  607;  Roger's  Lessee  v.  Cawood,  1 
Swan,  146;  Ready  v.  Bragg,  1  Head,  614.  In  Roger's  Leasee  v.  Cawood,  I 
Swan,  146,  to  the  effect  that  registration  of  a  deed  is  necessaiy  to  vest  in 
the  grantee  a  perfect  legal  title,  upon  which  ejectment  may  be  maintained: 
See  Montgomery  v.  IJohson,  Meigs,  437.  In  Parker  v.  Stoan^  1  Humph.  84; 
Brown  v.  Dkhson,  2  Id.  396;   Oibbs  v.   Thompson,  7  Id.   181;  Helms  v. 
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Alexander,  10  Id.  86;  and  Trotter  v.  Kelson,  1  Swan,  12;  to  the  effect  that « 
lejry  on  land  is  Bufficient  if  it  so  describe  the  land  as  to  distinguish  it  from  all 
other  tracts. 

Dbed,  as  between  the  parties  thereio>  is  valid  without  attestation,  acknowl* 
edgment^  or  reoordation:  FUzhugh  ▼.  Croghan^  19  Am.  Dec  139. 


Abmstbong  v.  Campbell. 

[3  Tkbgkb,  Ml.] 

Tbubtsb  can  not  Purchase  at  his  Own  Sale,  either  in  person  or  by  an- 
other, and  a  sale  made  to  himself  of  the  trust  estate  is  invalid,  and  the 
eentui  que  truat  is  entitled  as  of  coarse  to  have  it  set  aside. 

GouBTS  OF  Equity,  equally  with  courts  of  law,  are  bound  by  statutes  of 
limitation  in  all  cases  of  bailments,  loans,  etc.,  although  express  trusts^ 
where  the  remedies  at  law  and  in  equity  are  concurrent. 

Trusts  Created  in  a  Pabtt  by  implication,  as  where  he  has  obtained 
prox)erty  by  fraud  or  unlawful  means,  although  there  is  no  remedy  at 
law,  also  come  within  the  statutes  of  limitation.  Li  such  cases  the  trust 
is  not  created  by  contract,  nor  does  the  relation  of  trustee  and  cetiui  que 
trust  exist. 

Where  a  Trustee  has  Possession  of  the  trust  estate  for  his  eeaCtci  que  trutt^ 
he  can  not,  by  any  act  of  liis  own,  >yithout  communication  with  the 
cestui  que  trust,  so  change  the  nature  of  his  possession  as  to  make  it  ad- 
verse; and  if  he  part  with  the  possession  to  a  third  person,  in  whose 
favor  time  would  operate,  and  regain  it  by  purchase  or  descent,  he  takes 
it  charged  with  the  trust. 

Where  bt  Contract  between  the  complainant  and  defendant,  the  latter 
was  authorized  to  sell  the  lands  of  the  former,  and  account  for  two  thirds 
of  the  proceeds,  retaining  the  other  third  as  compensation,  this  consti* 
tutes  the  relation  of  trustee  and  cestui  que  trust,  and  although  the  rem- 
edies at  law  and  in  equity  are  concurrent,  the  statute  of  limitations  is 
no  bar  to  an  account;  and  if  the  defendant  contracts  to  sell  the  lands  to 
a  partnership,  of  which  he  is  a  member,  the  sale  is  voidable  at  the  in- 
stance of  complainant,  and  if  the  defendant  sell  the  warrants  of  survey 
for  such  of  the  lands  as  can  not  be  discovered,  and  then  take  them  back 
from  his  vendee,  and  locate  them  in  his  own  name,  he  can  not  hold  the 
lands  thus  located,  against  the  principal. 

Bill  filed  in  January,  1823,  setting  forth  that  in  May,  1799, 
Martin  Armstrong  contracted  with  defendant  to  attend  to  bia 
land  business  in  east  Tennessee,  and  to  sell  lands  there  situated 
upon  an  allowance  of  one  third;  that  defendant  sold  large 
quantities  of  land  under  said  agreement  in  Martin's  life>time, 
and  concealed  the  sales,  under  the  pretense  that  they  could  not 
be  identified;  that  in  NoTember,  1806,  defendant,  with  a 
view  to  defraud  Martin,  sold  a  large  quantity  of  warrants  to 
James  Trimble  for  a  pretended  consideration,  with  a  contnMii 
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that  Trimble  was  to  reconvej  half  to  defendant,  and  pay  a 
higher  price  for  the  residue;  that  in  pursuance  of  said  agree- 
ment Trimble  drew  warrants,  transferred  one  half  to  defendant, 
and  paid  the  increase  price  for  the  other  half,  as  agreed,  from 
which  defendant  deducted  large  sums  for  expenses,  which  he 
had  agreed  to  pay  himself  by  his  said  contract  with  Martin; 
that  upon  said  warrants  defendant  has  purchased  and  had 
granted  to  him  large  tracts  of  land,  which  he  is  in  possession 
of,  enjoying  the  rents  and  profits;  that  defendant  has  been  re- 
peatedly called  on  for  an  accounting,  but  has  neglected  and  re- 
fused to  account;  that  Martin  during  his  life-time  was  super- 
annuated and  incapable  of  doing  any  business  of  importance; 
that  between  1802  and  1805,  defendant  by  fraud  procured  con- 
Teyances  from  Martin  of  one  tract  of  five  thousand  acres,  and 
another  of  five  thousand  seven  hundred  and  sixty  acres,  which 
descended  to  him  from  John  Armstrong,  without  any  considera- 
tion; that  on  an  agreement  between  General  Bobertson  and  Mar- 
tin, a  certain  judgment  obtained  by  William  T.  Lewis  against 
the  latter^  was  satisfied  by  Bobertson ;  after  which  defendant 
procured  an  assignment  of  and  pretends  that  he  purchased  said 
lands  under  the  assignment  at  sheriffs  sale;  that  Martin  died 
in  1807  or  1808  intestate,  and  that  no  administration  was  ever 
taken  out  on  his  estate,  and  that  complainants  are  his  heirs  at 
law;  that  defendant  received  large  sums  of  money  for  lands  and 
warrants  before  and  since  Martin's  death,  which  he  refused  to 
account  for.  Complainants  prayed  that  defendant  be  com- 
pelled to  account,  and  the  matter  be  referred  to  the  clerk  and 
master  to  ascertain  the  various  sums  of  money  received  by  the 
defendant  for  sales  of  land  and  land  warrants;  that  defendant  be 
compelled  to  pay  such  sums  as  may  be  found  due;  that  defend- 
ant be  divested  of  all  right  and  claim  to  said  two  tracts  of  land, 
and  also  of  all  lands  entered  or  granted  in  his  name  upon  war- 
rants drawn  from  grants  of  the  said  Martin;  and  also  that  he 
be  required  to  account  for  the  rents  and  profits  thereof,  and  for 
general  relief. 

The  defendant's  answer  admits  the  agreement  or  contract  en- 
tered into  in  May,  1799,  as  set  forth  in  the  exhibit,  which  is  a 
copy  of  the  contract,  and  alleges  that  the  said  Martin  Arm- 
strong himself  stated,  that  in  pursuance  of  it,  defendant  made 
many  and  persevering  efforts  to  find  and  identify  the  lands  of 
Martin  Armstrong,  embraced  by  said  contract,  which  were  in- 
effectual. That  grants  did  not  agree  with  entries,  and  could 
not  be  found,  which  state  of  .things  continued  until  the  legis- 


658  Armstbong  ».  Campbell.  [Tenn. 

lature  authorized  the  issuing  of  certificates  for  lost  land,  soon 
after  \vhich  defendant  entered  into  an  arrangement  with  James 
Trimble,  in  November,  1806,  by  which  he  sold  and  transferred 
to  Trimble  a  large  amount  of  land  claims,  with  the  expectation 
and  understanding  that  he  (Trimble)  would  draw  certificates  for 
said  land,  they  being  well  understood  to  be  what  was  called 
lost  lands. 

That  said  sale  was  for  fifty  cents  per  acre,  upon  a  credit  of 
one,  two,  and  three  years,  which  is  insisted  to  be  a  fair  and  full 
price.  That  Trimble,  being  unwilling  to  purchase  so  largely, 
would  not  make  the  purchase,  unless  defendant  would  take 
one  half  of  the  purchase,  or  become  responsible  to  Armstong 
for  one  half,  which  defendant  agreed  to  do;  that  said  arrange- 
ment was  fair,  bona  Jide^  public,  without  imagination  of  fraud, 
and  known  to  all  who  chose  to  inquire  about  it;  and  was  soon 
after  placed  upon  the  records  of  the  county. 

The  quantity  of  land  thus  sold  was  ten  thousand  one  ban- 
dred  and  fifty  acres,  of  which  defendant  was,  by  the  contract 
under  which  he  acted  as  Armstrong's  agent  in  making  the 
sale,  entitled  to  one  third;  so  that  all  he  could  possibly  haye 
gained  by  the  trade  with  Trimble,  upon  the  supposition  that  he 
intended  to  commit  a  fraud,  was  a  right  to  purchase  one  thou- 
sand six  hundred  and  ninety-one  acres,  at  fifty  cents  an  acre; 
an  advantage,  if  any,  certainly  too  small  to  influence  a  man  of 
ordinary  honesty,  property,  and  standing  in  society.  Defendant 
also  insists  that  there  was  a  provision  in  the  contract,  by  which 
he  was  created  Armstrong's  agent,  and  under  which  he  acted 
in  the  sale  to  Trimble,  by  which  he  was  allowed  to  act  in  the 
whole  matter  according  to  his  "  skill  and  judgment,"  which, 
defendant  says,  was  purposely  introduced  to  give  him  latitude 
as  an  agent,  and  prevent  him  from  being  restricted  in  the  ezer* 
cise  of  his  functions,  by  all  the  rules  of  law  and  equity  applica- 
ble to  agencies  in  general;  and  he  insists  that  in  the  whole 
matter  he  acted  according  to  his  best  "  skill  and  judgment." 

Answer  further  states,  that  by  the  agreement  between  Trim- 
ble and  defendant,  Trimble  was  to  dispose  of  such  warrants  as 
he  thought  fit,  over  and  above  his  half,  and  account  for  one 
half  the  proceeds  to  defendant.  Denies  that  the  price  to  be 
given  by  Trimble  was  lower,  because  certificates  had  not  been 
obtained,  as,  in  fact,  most  of  the  preliminary  facts  had  been 
ascertained,  and  some  steps  taken  towards  procuring  the  cer- 
tificates, before  the  agreement  with  Trimble;  and  that  all  sub« 
sequent  expenses  were  to  be  borne  by  Trimble,  the  purchaser. 
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States,  that  of  the  claims  sold  to  Trimble,  two  certificates  of 
one  thoasand  acres  each  were  transferred  to  him  by  Trimble, 
that  they  might  be  located  under  a  contract  defendant  had  with 
Anderson  and  Strother;  and  they  were  located  for  defendant 
and  said  Trimble  jointly,  though  solely  in  the  name  of  defend- 
ant, defendant  binding  himself  to  convey  to  Trimble  one  half. 
That  these  warrants  were  laid  on  the  land  in  Lincoln  county, 
two  hundred  and  seventy  acres  of  which  were  lost  by  interfer- 
ing claims.  That  subsequently  defendant  and  Trimble  made  a 
contract,  by  which  Trimble  gave  his  half  of  the  two  tracts  in 
Lincoln,  now  amounting  to  one  thousand  seven  hundred  and 
thirty  acres,  to  defendant  (and  some  boot)  for  his  (defendant's) 
half  of  two  thousand  acres  on  Poplar  creek  in  east  Tennessee, 
not  connected  with  the  Armstrong  claims  at  all,  being  bought 
of  one  Moore.  That  this  trade  was  made  in  April,  1809,  before 
the  two  hundred  and  seventy  acres  were  lost,  and  long  after  the 
certificates  of  one  thousand  acres  each  had  been  located  in 
Lincoln,  and  the  land  granted;  and  that  in  said  trade  the  Lin- 
coln land  was  estimated  at  but  one  dollar  per  acre,  not,  in  fact, 
a  better  price,  all  things  considered,  than  fifty  cents  an  acre 
for  the  warrant. 

Answer  of  the  defendant  further  insists  that,  at  all  events, 
he  had  a  right  to  consider  the  one  thousand  seven  hundred  and 
thirty  acres,  or  the  certificates  by  virtue  of  which  those  tracts 
were  entered,  as  {lart  of  his  one  third,  which  he  was  to  get  from 
Armstrong,  under  their  contract.  That  grants  issued  in  his 
name  for  those  lands  in  Lincoln,  in  May,  1808;  that  he  took 
possession  of  it  in  November,  1809,  and  has  retained  it  ever 
since,  which  possession  has  been  open,  notorious,  and  adverse, 
and  which  he  insists  is  a  bar  to  any  claim  for  it,  by  virtue  of  the 
several  acts  for  the  limitation  of  actions.  The  answer  professes 
a  willingness  to  account  lor,  and  pay  over,  all  the  moneys  actu- 
ally received;  but  insists,  as  the  lands  were  sold  in  the  life-time 
of  Martin  Armstrong,  that  his  administrator  would  be  the  proper 
person  to  settle  with,  and  that  complainants  have  no  right  to 
bring  this  action  for  the  proceeds  of  the  warrants  sold;  and  that 
such,  also,  was  the  opinion  of  Jenkin  Whiteside,  esq.,  the  at- 
torney in  fact  of  complainants,  with  whom,  it  will  be  seen,  that 
various  conferences  were  held  by  defendant  upon  the  subject 
of  a  settlement  of  this  business,  from  whom  nothing  was  with- 
held, and  who  never  could  surmount  the  difficulty  of  the  want 
of  an  administrator  to  account  with. 

Answer  admits  that  about  two  thousand  five  hundred  acres 
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of  the  warrants,  other  than  those  sold  to  Trimble,  have  been 
located  in  the  western  district,  and  granted  to  Martin  Arm- 
strong's heirs,  of  which  he  claims  one  third,  after  paying  loca- 
tor. 

As  to  the  two  tracts  of  land,  of  five  thousand  and  five  thoa- 
sand  seven  hundred  and  sixty  acres,  defendant  says  the  five 
thousand  acre  one  he  bought  of  Martin  Armstrong,  and  paid 
for  fairly;  took  open,  notorious,  and  exclusive  possession  under 
his  deed,  in  1810,  which  he  has  continued  ever  since.  That 
after  the  first  purchase,  which  was  in  1803,  he  caused  an  exe- 
cution to  be  levied  on  it  in  1807,  founded  upon  a  judgment 
against  John  Armstrong's  heirs,  under  which  he  bought  it 
again  for  one  thousand  dollars,  and  claims  the  benefit  of  said 
purchase,  etc. 

As  to  the  five  thousand  seven  hundred  and  sixty  acre  tract, 
he  says  that  he  bought  that  portion  of  the  tract  which  lay  in 
the  Indian  boundary,  which  was  about  two  thirds,  and  claimB 
no  more;  says  the  purchase  was  fair,  in  good  faith,  and  aa 
much  given  for  it  as  it  was  worth  under  the  circumstances. 
Insists  on  possession,  lapse  of  time,  statute  of  limitation,  as  to 
both  tracts.  The  testimony  upon  the  price  of  warrants  during 
the  years  1 806  to  1809,  was  at  variance.  The  proof  showed  the 
sale  of  the  warrants  to  Trimble,  and  conveyance  to  Campbell 
of  part,  and  that  the  Lincoln  lands  were  taken  possession  of  by 
defendant  in  1807  and  1808,  and  that  he  ha<l  remained  in  pos- 
session  ever  siuce. 

At  the  May  term,  1829,  the  chancellor  entered  a  decree  in 
said  cause,  which  it  is  unnecessary  to  give,  because  at  the  Oc- 
tober term  following,  upon  a  petition  for  rehearing  by  defend- 
ant, the  decree  was  set  aside,  the  cause  reheard,  and  the  court 
decided  that  in  the  sale  to  Trimble  there  was  no  intention  to 
defraud;  but  that  complainants  were  entitled  to  have  the  sales 
set  aside,  and  to  an  account  of  the  price  for  which  the  certif- 
icates were  sold,  and  the  profit  made  thereon,  with  interest. 
That  if  it  did  not  appear  at  what  price  the  certificates  were 
sold,  complainants  were  entitled  to  the  highest  selling  price  in 
1806,  1807, 1808,  or  1809,  with  simple  interest  from  August  1, 
1809.  That  defendant  was  protected  by  the  statute  of  limita- 
tions in  his  claims  to  the  one  thousand  seven  hundred  and 
thirty  acres  in  Lincoln,  but  that  complainants  were  entitled  to 
two  thirds  of  four  fifths  of  its  value  on  the  first  day  of  July, 
1817,  the  time  when  the  seven  years  expired,  with  interest 
thereon;  and  that  defendant  was  entitled  to  two  thirds  of  four 
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fifths  of  the  land  in  the  western  district,  one  fifth  being  re- 
served tathe  locator.     Campbell  appealed  from  this  decree. 

G'U)bs  and  F,  B,  Fogg,  for  the  complainants.  1.  The  transac- 
tion with  Trimble  will  be  considered  a  nullity,  upon  a  principle 
that  will  not  be  disputed  at  this  day,  that  an  agent  to  sell  can 
not  be  interested  in  the  purchase:  Fox  y.  McQueih,  2  Bro.  Ch. 
400;  Davoue  v.  Fanning,  2  Johns.  Ch.  252;  Randall  v.  Er* 
ringion,  10  Ves.  427;  Ex  parte  Bennetty  Id.  381;  Lister  v.  Lis- 
ter, Id.  631;  Ex  parte  Lacey,  Id.  626;  Sanderson  v.  Walker, 
13  Id.  601;  2  Eden,  680;  1  Jacobs,  607;  3  Dow.  116.  2. 
The  defendant  standing  in  the  situation  of  trustee,  and 
dealing  with  his  principal's,  funds  for  speculation,  complain- 
ants have  the  right  to  whatever  profit  was  made,  if  any;  and  if 
any  of  the  property  remains,  to  that  they  are  entitled,  no  mat* 
ter  how  the  form  may  be  altered.  Iti  short,  an  agent  or  trustee 
can  not  be  heard  to  claim  any  advantage  made  out  of  his  prin- 
cipal: 6  Ves.  678;  6  Id.  617,  625;  13  Id.  601;  8 Id.  349;  4  Johns. 
Ch.  118;  3Biun.  64;  Jeremy  Eq.  141,142;  1  CoxCas.  35.  3.  Con- 
fiidering  them  as  partners  in  the  property,  the  same  consequence 
would  result:  Hammond  y,  Douglas,  6  Id.  639;  Crawshayy,  Col- 
lins, 16  Id.  218;  Feathersionhaugh  v.  Fenwick,  17  Id.  298.  4. 
The  defendant  was  guilty  of  a  gross  breach  of  trust  in  selling 
the  warrants  to  himself  for  one  half  the  price  that  could  have 
been  procured  for  them  with  proper  care  and  diligence.  If  an 
agent  selects  an  improper  time  to  sell,  he  is  guilty  of  a  breach 
of  trust.  The  consequence  of  a  breach  of  trust,  even  by  mis- 
take, is  that  the  court  will  place  the  cestui  que  trust  as  near  as 
possible  in  the  situation  he  would  otherwise  have  been :  Jeremy 
Eq.  Jur.  153;  Moody  v.  Wallers,  16  Ves.  283.  6.  As  to  the 
statute  of  limitations,  complainants  insist  that  this  was  an  express 
trust,  and  that  no  limitation  runs  against  an  express  trust  between 
trustee  and  cestui  que  trust :  Beckfordv.  Wade,  17  Ves.  96;  1  Cox, 
149;  Jeremy  Eq.  Jur.  9,  26;  1  Vent.  321;  3  Madd.  149;  1  Bro. 
Ch.  Cas.  664;  1  Johns.  Ch.  190;  Id.  384;  Angel  on  Lim.  133. 

Washington,  contra. 

By  Court,  Catbon,  C.  J.  The  first  question  to  be  considered 
iu  thiR  case  is,  whether  the  complainants  are  barred  in  part  or 
in  whole  by  the  statute  of  limitations.  This  point  is  one  in 
which  society  is  greatly  interested.  To  what  description  of 
trusts  attempted  to  be  enforced  in  a  court  of  equity  the  statute 
of  limitations  does  apply,  has  been  a  matter  of  frequent  diffi- 
culty from  the  earliest  history  of  the  British  court  of  chancery. 

Am.  Dxo.  Vox..  aXIV— «6 
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The  subject  has  been  considered  of  in  modem  times  b^ 
judges  of  great  learning  and  ability,  but  in  a  manner  too  dif- 
fuse for  the  convenience  of  ordinary  readers.  The  court  will 
attempt  to  extract  from  the  adjudicated  cases  the  principles 
governing  the  present  cause,  without  giving  a  synopsis  of  all  the 
adjudications  on  the  subject,  a  practice  but  too  apt  to  produce 
confusion  eveu  in  a  regular  treatise. 

Courts  of  equity,  equally  with  courts  of  law,  are  bound  by 
the  statutes  of  limitation ,  in  all  the  varieties  of  bailmentSy 
loans,  pawns,  deposits,  etc.,  although  express  trusts,  where 
there  are  convenient  remedies  in  cases  at  law,  or  by  bill  in 
equity.  The  leading  cases  that  have  settled  this  principle  are: 
Lej'oy  V.  Leroy,^  Prec.  iu  Ch.  518;  Street  v.  MUlish*  2  Atk.  610; 
Howender  v.  AnnesU'y,'^  2  Sch.  &  Lef.  607;  Kane  v.  Bhodgood,  7 
Johns.  Ch.  106  [11  Am.  Dec.  417];  20  Johns.  14,  600.  At  law 
the  statute  of  limitations  applies,  and  may  be  pleaded  in  every 
case  in  which  the  species  of  action  brought  is  embraced  by  the 
words  of  the  statute;  as  ''case,"  iu  all  its  varieties:  McOinnis  v. 
Jack  <jb  Cock,*  by  the  court.  Mart.  &  Yerg.  361 ;  7  Johns.  Ch. 
Cas.  97,  226;  20  Johns.  576,  610.  The  conversion  or  adverse 
holding  is  to  be  proved,  for  the  length  of  time  to  form  the  bar. 
when  the  statute  applies:  7  Johns.  Ch.  Cas.  111. 

The  next  class  of  cases  subject  to  be  barred  are  such  as  cre- 
ate a  trust  in  the  defendant  by  implication,  where  the  property 
of  complainant  has  been  obtained  by  defendant  by  fraud,  or 
unlawful  means,  and  defendant  was  once  liable  by  bill  to  be 
compelled  to  surrender  the  property,  or  make  compensation; 
but  complainant  did  not  sue  within  the  limited  time.  In  this 
class  of  cases  there  is  no  remedy  at  law;  but  the  trust  was  not 
a  matter  of  contract,  nor  did  the  relation  of  trustee  and  ceshd 
que  (rust  in  fact  exist.  The  cause  before  the  court  would  have 
presented  an  instance  had  Trimble  been  a  defendant.  Camp- 
bell had  transferred  to  him  Armstrong's  warrants  clothed  with 
the  trusts  existing  between  C.  and  A.,  yet  Trimble  was  not  the 
express  trustee  of  Armstrong,  and  could  have  pleaded  the  stat- 
ute of  three  ^-ears  to  a  bill  filed  for  the  land  warrants  issued  to 
himself.  Here  was  a  ease  where  no  action  at  law  would  have 
lain,  but  trust  and  confideuce  between  T.  and  A.  was  wanting. 
Of  this  class  are:  Deckford  v.  Wade,  17  Ves.  87,  96,  97,  and  Chd- 
mondeley  v.  Clinton,  2  Meriv.  93.^  The  latter  has  been  recog- 
nized by  this  court  in  Hickman's  Lessee  v.  OaWier  and  Frosty  and 

1.  Lodeqf  r.  Lod»]f»  2.  Sturt  t.  MeUitk,  8.  Hovcndai  ▼.  ^nneiicy. 

4.  CodM  ▼.  MeOiimiM,  Ifiart.  k  Tflrg.  861;  17  Am.  Dm.  8W.  S.  %  Uatir.  171. 


March,  1832.]     Abmstbong  v.  Campbell.  563 

it  is  perhaps  the  best  considered  adjudication  on  the  subject 
extant. 

The  next  inquiry  is,  Does  the  present  cause  fall  within  either 
of  the  foregoing  classes?  To  ascertain  this,  depends  on  the 
facts.  It  appears  that  in  the  year  1799,  it  was  covenanted  be- 
tween Armstrong  and  Campbell,  that  Campbell  should,  as  an 
attorney  at  law,  and  as  an  attorney  in  fact,  attend  to  and  trans- 
act the  business  of  Armstrong,  in  reference  to  certain  lands 
granted  to  Armstrong  and  George  Dougherty  jointly,  lying  east 
of  Cumberhind  mountain,  in  the  state  of  Tennessee.  Camp- 
bell "agreed  to  use  his  best  endeavors  to  discover  and  ascertain 
said  lands,  and  sell  and  dispose  of  the  said  Martin  Armstrong's 
part,  half,  or  moiety  of  the  said  lands  to  the  best  advantage  in 
his  power,  according  to  his  skill  and  opinion."  In  considera- 
tion of  which,  Armstrong  covenanted  **  that  the  said  G.  W. 
Campbell  shall  have,  receive,  and  be  entitled  to  one  third  part 
of  all  the  said  Martin  Armstrong's  part,  half,  or  moiety  of  all 
the  aforesaid  described  lands.  And  the  said  Campbell  is  to 
have  and  receive  one  third  part  of  the  moneys  or  property,  and 
of  the  value  and  consideration  that  may  be  received  for  such  of 
the  said  lands  above  described  as  shall  be  sold;  and  to  such  as 
may  not  be  sold,  the  said  Martin  Armstrong  hereby  agrees  to 
make  and  execute  to  the  said  G.  W.  Campbell  good  and  suffi- 
cient deeds  of  conveyance  in  fee  simple  to  the  third  part  of 
the  said  Armstrong's  half  or  moiety  of  the  same  (that  is,  of  all 
the  lands  that  shall  remain  unsold),  in  a  reasonable  time  after 
said  lands  are  found  out  and  known,  and  after  application  being 
made  to  him,  or  his  executors,  etc.,  by  the  said  G.  W.  Camp- 
bell, or  his  assignees,  to  have  the  conveyances  made  and  ex- 
ecuted in  due  form,  and  agreeably  to  the  quantity  and  quality 
of  said  lauds."  It  was  further  covenanted,  that  Armstrong 
should,  from  time  to  time,  give  Campbell  such  private  instruct 
tions  as  it  might  be  necessary  for  said  Campbell  to  have  for  the 
benefit  of  both  parties,  in  the  sale  of  the  lands,  and  touching 
the  premises.  In  the  due  performance  of  all  which  articles  and 
agreements,  the  said  parties,  G.  W.  Campbell  and  Martin 
Armstrong,  bound  themselves  each  to  the  other  in  the  penal 
sum  of  twenty  thousand  dollars. 

Campbell  by  this  covenant  was  authorized  to  sell  and  dispose 
of  the  lands  according  to  his  best  skill  and  judgment,  and  one 
third  part  of  the  moneys  or  property  and  of  the  consideration 
received  for  the  lands,  or  any  part  thereof,  he  was  to  retain,  and 
the  other  two  thirds  he  was  to  pay  over  to  Armstrong,  his  prinoio 
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pal.  The  bill  alleges  tbat  Campbell  did  dispose  of  the  lands,  and 
calls  upon  him  as  a  trustee  to  account  to  Armstrong's  heirs  and 
administrator  for  the  two  thirds  of  the  moneys,  property ,  and 
consideration  he  received  for  them.  That  Mr.  Campbell  is  lia- 
ble for  damages  at  law  on  the  covenant  is  certain,  and  it  is 
equally  so  that  he  is  subject  to  account  in  equity,  the  conii 
having  undoubted  jurisdiction,  as  between  cestui  que  trust  and 
trustee,  to  enforce  the  covenant  by  bringing  the  trustee  to  an 
account.  Here  are  concurrent  remedies,  but  neither  at  law  nor 
in  equity  can  the  act  of  limitations  of  three  years  bar  a  suit  on 
this  covenant.  The  main  difiSculty  arises,  however,  on  the  plea 
of  the  seven-years  act.  After  the  passage  of  the  act  of  1806, 
authorizing  warrants  to  issue  for  lost  lands,  Campbell  conveyed 
the  whole  of  Armstrong's,  referred  to  in  the  covenant,  to  James 
Trimble,  for  a  nominal  consideration,  for  the  purpose  of  hav- 
ing the  warrants  raised  and  removed  to  other  hands.  Trimble 
and  Campbell  entered  into  a  covenant  by  which  Trimble  agreed 
to  be  at  the  trouble  of  raising  the  warrants  on  the  Armstrong 
and  Dougherty  lands,  Campbell  being  also  agent  for  Dougher- 
ty's heirs,  and  at  half  the  expense  of  the  Armstrong  warrants; 
and  when  obtained,  Trimble  was  to  pay  fifty  cents  an  acre  for 
Armstrong's  moiety  to  Campbell,  but  he  was  to  pay  Campbell 
one  half  of  the  warrants  at  fifty  cents  the  acre,  and  they  were 
to  be  equal  partners  in  the  warrants,  to  be  disposed  of  for  the 
best  price  that  might  be  had  for  their  joint  benefit.  Trimble 
purchased  on  time,  and  paid  Campbell  fifty  cents  an  acre  for 
the  moiety,  five  thousand  and  seventy-five  acres.  Two  of  these 
warrants  for  one  thousand  acres  each  were  assigned  by  Trim- 
ble to  Campbell,  not  to  change  any  interest  the  parties  claimed 
in  them,  each  claiming  a  moiety,  but  for  the  reason  that  Camp- 
bell had  agreed  with  Anderson  and  Strother,  two  locators,  to 
attend  to  their  law  business  as  counsel,  and  they  were  in  con- 
sideration thereof  to  locate  for  him  gratis  lands  not  exceeding 
ten  thousand  acres  in  the  Duck  and  Elk  river  countiy;  the  war- 
rants were  located  in  Campbell's  name  on  Elk,  as  the  joint 
property  of  Campbell  and  Trimble.  Afterwards  Campbell  con- 
veyed to  Trimble  his  interest  in  a  tract  held  jointly  by  them  in 
east  Tennessee,  in  extinguishment  of  Trimble's  claims  to  the 
two  tracts  on  Elk.  Of  these,  Campbell  took  possession  in  1806 
under  his  grants,  claiming  them  as  his  own,  and  held  them  up 
to  the  filing  of  this  bill  in  January,  1823;  and  to  the  recovery 
of  which  he  relies  on  the  statute  of  limitations  of  seven  yean 
as  a  bar. 
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The  first  chancellor  who  decreed  in  the  cause  below,  ad- 
judged that  the  statute  did  not  apply.  The  cause  was  reheard, 
and  Chancellor  Green  declared  the  statute  a  bar  to  a  decreo 
for  the  lands,  but  ordered  the  defendant  to  account  for  the 
value  at  the  time  the  bar  was  formed.  The  question  is  one  of 
delicacy  and  difficulty,  and  of  much  importance  to  the  com- 
munity, though  inconsiderable  to  the  parties  if  either  of  the 
decrees  below  were  correct.  A  preliminary  question  arises, 
and  must  be  disposed  of  before  the  main  one  can  be  examined, 
to  wit,  the  effect  of  the  contract  of  Trimble  and  Campbell,  in 
1806,  on  the  interests  of  Armstrong.  The  substance  of  that 
contract  was,  that  Trimble  and  Campbell  purchased  Armstrong's 
ten  thousand  one  hundred  and  fifty  acres  of  warrants  at  fifty 
cents  an  acre,  in  partnership,  from  Armstrong,  through  his 
attorney  in  fact,  Campbell,  one  of  the  purchasers.  It  is  in* 
Bisted  that  the  price  is  fair,  and  Mr.  Campbell  ought  to  ac- 
count in  accordance  with  •  this  transaction.  Tlie  defense  is 
mainly  rested  on  it.  Trimble  says,  he  thought  it  a  hard  bar- 
gain on  his  part;  and  so  it  may  have  been.  He  was  to  raise  for 
Campbell,  who  had  been  employed  to  do'  it,  twenty  thousand 
three  hundred  acres  of  warrants,  and  to  receive  five  thousaD<l 
and  seventy-five  acres  at  fifty  cents  an  acre;  but  as  to  the  de- 
fendant, the  contract  was  certainly  a  gaining  one.  Be  this  as 
it  may,  it  was  a  voidable  one  as  to  Armstrong;  whether  it  was 
fair  or  unfair,  it  can  form  no  defense  for  Mr.  Campbell.  No 
principle  governing  a  court  of  equity  is  more  conclusively  set- 
tled than  that  if  a  trustee  sells  the  trust  estate,  and  is  himself 
interested  in  the  purchase,  being  a  fact  known  to  the  buyer  and 
seller,  the  cestui  que  trust  is  entitled,  as  of  course,  to  have  the 
purchase  set  aside.  Were  the  trustee  permitted  to  take  tlie 
trust  estate  at  his  own  price,  and  force  the  cestui  que  trust  to 
prove  the  sale  unfair,  there  would  be  temptations  holden  out 
to  trustees  (in  the  language  of  Chancellor  Kent)  poisonous  iu 
their  consequences :  2  Johns.  Ch.  Cas.  260, 261.  The  decisions  are 
uniform  and  too  numerous  to  be  even  referred  to.  Some  of 
them  may  be  seen  abstracted  in  Davone  v.  Fanning,^  2  Johns.  Ch. 
Cas.  255;  and  Fox  v.  Maclcreath,  2  Bro.  C.  C.  400;  and  8  Wheat. 
442,  463. 

The  transfer  of  the  lands  to  Trimble,  and  the  issuance  of  the 
warr&nts  to  him,  and  the  retransfer  of  the  warrants  to  Camp- 
bell, must  be  viewed  by  the  court  as  mere  formalities,  not 
divesting  any  title  Armstrong  had  to  the  warrants,  or  strippin;j 

1.  Daoome  ▼.  Famtdng, 
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them  of  the  trust  attached  by  Campbell's  covenant  of  1799. 
Equity  regards  not  the  circumstance  but  the  substance  of  the 
act:  Francis'  Maxims,  13.    The  warrants  located  iu  Lincoln  'were 
Armstrong's,  as  much  as  the  lands  from  which  they  had  been 
raised  were  his,  and  the  lands  located  were  the  substitute  of 
chose  from  which  the  warrants  had  been  removed.    Mr.  Caoip- 
bell  holds  these  lands  in  his  character  of  trustee,  without  haT- 
ing  separated  the  trust  from  the  estate,  acquired  in  his  own 
name,  unless  he  has  had  seyen  years'  adverse  possession,  within 
the  meaning  of  the  act  of  1797,  c.  43,  sec.  4.     This  raises  the 
question.  Can  a  trustee,  having  and  holding  possession  of  the 
trust  estate  for  his  cestui  que  trusty  by  any  act  of  his  own,  with- 
out communication  with  the  cedui  que  trust,  so  change  the  char- 
acter of  his  possession  as  to  make  it  adverse  to  the  cestui  que 
trust,  by  the  lapse  of  time,  and  by  this  means  denude  himself 
of  his  character  of  trustee,  without  performing  the  trust  ?    We 
think  not.     In  cases  of  trust  created  by  deed  or  contract,  by 
which  the  trustee  is  entitled  to  take  and  hold  possession,  and 
where  the  cestui  que  trust  has  no  remedy  at  law,  the  possession 
holden  shall  be  deemed  consistent  with  the  duty  of  the  trus- 
tee, and  consequently  consistent  with  the  rights  of  the  ce^ui 
que  trusty  and  if  he  part  with  the  possession  to  a  third  person, 
in  whose  favor  time  would  operate,  and  regain  it  by  purchase  or 
descent,  he  shall  hold  it  incumbered  witii  the  trust.     The  rule 
is  taken  from  Littleton:  1  Inst.  242,  a.     "If  a  disseisor  enfeoff 
his  father  in  fee,  and  the  father  die  seised  of  such  estate,  by 
which  the  lands  descend  to  the  disseisor,  as  son  and  heir;  in 
this  case  the  disseisee  may  well  enter  upon  the  disseisor,  not- 
withstanding a  disseisin;  for  as  to  the  disseisin,  the  disseisor 
shall  be  adjudged  iu  but  as  a  disseisor,  notwithstanding  the 
descent."     **  For,"  says  Hargrave,  in  note  172,  **  when  the  dis- 
seisor enfeoffs  the  father,  it  is  presumed  to  be  done  in  order 
afterwards  to  come  in  by  descent,  and  the  act  of  law  shall  not 
give  sanction  to  the  wrong  of  the  party,  nor  shall  any  man,  by 
his  own  wrong,  however  cunningly  contrived,  give  to  himself  a 
right;  for  when  the  heir  by  descent  gains  a  jus  possessionis,  he 
IS  supposed  innocent  of  the  wrong  of  his  ancestor;  but  here  he 
IS  partner  of  his  guilt."     That  is,  a  rightful   heir,  not  pariiceps 
criminis,  coming  in  by  descent  cast,  would  hold  the  land,  bj 
taking    away  the  right  of   entiy  of   the  disseisee  and  true 
owner. 

Disseisin  and  descent  were  in  early  times  the  common  bar  in 
Ungland;  then  come  flue  and  nonclaim,  in  virtue  of  the  statute 
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of  fines,  4  Hen.  YII.,  c.  14,  in  analogy  to  which  our  seven  years 
act  was  passed  in  1715,  creating  a  bar,  and  communicating  an 
absolute  title  by  the  lapse  of  time.  The  same  rules  were  applied 
to  trustees  attempting  to  avail  themselves  of  the  statute  of  fines, 
as  in  cases  of  disseisin  and  descent;  that  no  man  by  his  own 
wrong  should  gain  to  himself  a  right.  Thus,  in  Bovey  v.  Smith, 
1  Yem.  60,  84,  Lord  King  adjudged  that  a  trustee  having  sold 
land  to  a  stranger,  and  a  fine  with  proclamations,  and  five  years 
having  passed,  the  trustee  afterwards,  for  valuable  considera- 
tion really  paid,  purchases  the  land  again  of  the  vendee;  yet  the 
trustee,  notwithstanding  the  fine,  proclamations,  and  nonclaim 
for  five  years,  should  stand  seised  as  at  first,  and  as  if  the  lands 
had  never  been  sold,  or  any  fine  levied.  This  decree  was  given 
with  the  concurring  opinion  of  the  Lord  Chief  Justice  North. 
We  have  carefully  traced  it  through  the  reported  decisions, 
and  find  the  ~rule  declared  in  Bovey  v.  Smith,  in  a  case  such  as 
this,  to  have  been  followed  without  exception.  We  will  con- 
tent ourselves  with  referring  to  Kennedy  v.  Daly,  1  Sch.  &  Lef. 
876,  377;  and  Chalmer  v.  Bradley,  1  Jac.  &  Walk.  ^Q,  67,  68,  as 
sufficient  evidence  of  the  recognition  of  the  rule;  there  being  no 
names  of  higher  authority  in  modern  times  than  Lord  Bedesdale 
and  Sir  Thomas  Plumer,  who  decreed  in  the  last  named  causes. 
Mr.  Campbell,  therefore,  by  his  conveyance  to  Trimble,  and 
Trimble's  reconveyance,  did  not  extinguish  or  separate  the 
trust  from  the  land,  but  they  were  transferred  both  together. 
This  transaction  was  a  wrong  as  against  Armstrong,  the  cestui 
que  trust,  and  no  act  of  law  can  give  it  sanction,  so  as  to  better 
the  situation  of  the  trustee.  He  comes  within  the  letter  of  the 
authority  cited  from  1  Inst.,  and  is  estopped  by  his  covenant, 
creating  him  a  trustee,  to  claim  a  right  grounded  on  his  own 
wrong,  and  therefore  can  not  be  heard  to  say  his  possession  was 
adverse.  The  Lincoln  lands  must  be  divided;  two  thirds  to 
Armstrong's  heirs,  and  one  third  to  defendant. 

Mr.  Campbell,  by  his  covenant  with  Armstrong,  bound  him- 
self for  one  third  part  of  the  land,  to  dispose  of  it  as  he  judged 
best.  He  judged  best  to  have  these  two  warrants  located  with- 
out communication  with  Armstrong,  and  did  it  pursuant  to  the 
trust,  for  the  consideration  of  one  third  covenanted  to  be  given 
by  Armstrong;  nor  is  there  any  measure  of  justice  to  make  his 
heirs  pay  one  third  to  Mr.  Campbell,  and  another  third  for  lo- 
cating the  warrants.  That  Campbell  employed  Anderson  and 
Btrother  to  perform  the  duty  on  his  behalf  as  agents,  is  true,  but 
Armstrong's  covenant  was  that  he  should  have  two  thirds  of  the 
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proceeds  of  the  east  Tennessee  lands;  those  two  tracts  are  pro* 
ceeds,  and  Armstrong  entitled  by  the  covenant.  For  such  i^or- 
tion  of  the  lands  as  has  been  sold,  two  thirds  of  the  money, 
with  interest  from  the  time  it  was  received,  will  be  accounted 
for.  Also  the  parties  will  account  for  the  rents  and  profits  of 
the  lands,  and  the  taxes,  costs,  and  charges  incident,  with  each 
other. 

As  to  the  six  hundred  and  forty  acre  warrant,  Mr.  Campbell 
will  answer  the  interrogatoiy  and  inform  the  court  whether  ii 
be  located  on  land;  if  not,  how  has  it  been  disposed  of?  For  the 
warrants  drawn  in  1807,  except  the  two  thousand  acres  located 
in  Lincoln,  Mr.  Campbell  will  pay  one  dollar  an  acre.  For 
the  warrants  drawn  after  1807,  including  the  two  hundred  and 
seventy  acres  withdrawn  from  the  Lincoln  land,  he  will  pay 
sixty-two  and  one  half  cents  an  acre;  the  interest  to  be  calcu* 
lated  from  the  time  it  commenced  in  the  decree  below.  The 
decree,  as  to  the  warrants  in  Armstrong's  name,  located  in  the 
western  district,  will  be  a£Srmed.  Under  the  circumstances, 
Mr.  Campbell  acted  for  the  best.  There  is  no  evidence  that  the 
buyers  of  it  could  not  have  their  third  of  the  warrants,  had 
they  applied ;  and  if  they  had,  the  same  locating  fee  would  have 
been  necessarily  paid  by  them.  There  was  no  breach  of  trust 
as  to  these  warrants,  and  to  this  part  of  the  transaction  the 
most  equitable  rule  must  be  applied. 

The  court  think  that  compound  interest  can  not  be  allowed, 
save  in  very  peculiar  cases,  and  a  majority  of  the  court  think 
this  not  one  of  that  description.  Although  Mr.  Campbell's 
course  before  the  bill  was  filed  may  have  been  overcautious  in 
not  settling  with  the  heirs,  and  exceptionable  in  withholding 
from  them  a  true  statement  of  the  matter  on  paper,  yet  his 
answer  has  fully  shown  the  state  of  the  trusteeship,  so  far  as 
within  his  knowledge;  and  because  he  has  failed  to  keep  ao* 
counts,  the  court  cause  him  to  be  charged  with  the  best  selling 
price  for  the  warrants.  Further  than  this  might  be  more  than 
compensation. 

As  to  the  objection  to  the  frame  of  the  bill,  we  think  there  is 
nothing  in  it.  From  anything  appearing  in  the  cause,  the  heirs 
were  entitled  to  all  these  lands  and  warrants;  for  when  the 
transfer  to  Trimble  is  set  aside,  there  is  no  evidence  to  show  as 
to  whom  Mr.  Campbell  paid  the  warrants.  If  not  disposed  of 
at  Martin  Armstrong's  death,  they  descended  to  his  heirs,  and 
nothing  appears  to  the  contrary. 

The  master  will  report  as  directed  as  soon  as  may  be. 

Decree  accordingly. 
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Cited  in  Wade  v.  Harper,  3  Yerg.  385,  and  Cofee  v.  Buffin,  4  Coldw.  613, 
npon  the  point  that  a  sale  of  the  trust  estate,  in  which  the  trustee  is  interested, 
is  invalid,  and  will  be  set  aside  on  motion  of  the  cestui  qve  trust.  In  Reeves 
▼.  Dougli/erty,  7  Yerg.  233,  to  the  effect  that  a  plea  of  the  statute  of  limitations 
in  a  court  of  equity  is  good  in  all  cases,  where,  if  it  had  been  pleaded  in  a 
court  of  law  it  would  have  been  sufficient.  In  Nicholson  v.  Laitderdaie,  3 
Humph.  202,  that  in  all  cases  where  there  are  concurrent  remedies  at  law, 
and  in  equity,  the  statute  of  limitations  operates  with  as  much  vigor  in  the 
one  court  as  in  the  other.  In  tlaynle  v.  Hall,  5  Id.  293,  that  a  trustee  of 
an  express  trust  can  not  protect  himself  by  the  lapse  of  time,  but  that  a 
trustee  of  an  implied  trust  may.  See  also  McDonald  v.  McDonald,  8  Yei^. 
149;  SmaH  v.  Waterliouse,  10  Id.  104. 

Lapsb  of  Time  in  Equitt. — In  Decoucht  v.  Savetier,  3  Johns.  Ch.  190;  S. 
C,  8  Am.  Dec.  478,  it  was  held  by  Chancellor  Kent  that  no  lapse  of  time 
ban  a  direct  trust  as  between  the  trustee  and  cestui  que  trust.  In  the  note  to 
that  case  as  reported  in  this  series,  the  above  doctrine  is  stated  to  be  over- 
ruled by  the  subsequent  decision  of  the  same  chancellor  in  Kane  v.  Bhodgood, 
7  Johnt.  Ch.  125;  8.  C,  11  Am.  Dec  417,  note  441.  See  also  the  note  to 
Frame  v.  Kenny,  12  Am.  Dea  368;  and  Wallace  ▼.  Duffield,  7  Id.  060.  In 
CfupkiU  Y,  IsbeU,  19  Id.  675,  it  was  held  that  the  statute  of  limitations  pro- 
tects the  possession  of  a  party  claiming  under  a  trustee  and  adverse  to  (he 
cestui- que  trust,  after  the  trust  has  been  surrendered.  In  Shelby  v.  Shelby,  5 
Id.  686,  time  was  held  a  bar  to  implied  but  not  express  trusts. 
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[8  TSBOKB,  278.] 

Malicb  againbt  the  Owner  of  a  Beast  must  be  shown  to  prove  a  person 
guilty  of  maliciously  killing  the  beast  of  another,  under  act  of  1803,  c.  9. 

DxFEKDANT  was  indictod  for  maliciously  killing  seyeral  steers, 
the  property  of  A.  G.  and  B.  Goodlett.  The  jury  found  spe* 
ciallj  that  "  if  malice  against  the  owner  was  necessary  to  consti- 
tute this  a  malicious  killing,  within  the  statute  or  1803,  c.  9, 
then  they  found  the  defendant  not  guilty;  but  if  malice  against 
the  animal  only  is  necessary,  then  they  found  defendant  guilty." 
Judgment  was  entered  in  favor  of  the  defendant,  and  from 
which  the  attorney-general  prosecuted  a  writ  of  error  to  this 
court. 

A.  Eays^  attorney-general^  contended  that  the  true  construc- 
tion of  the  act  of  1803,  c.  9,  would  include  the  present  case. 
The  word  '* maliciously"  was  general,  and  applied  to  a  case, 
when  the  malice  was  against  the  animal  as  well  as  against  the 
owner.  It  was  admitted  that  the  construction  of  the  English 
statute  of  9  Geo.  I.,  c.  22,  was  different,  but  it  was  insisted  that 
the  penalties  of  that  statute  were  so  severe  that  the  courts  had 
given  it  such  a  strict  construction  to  avoid  its  effect. 
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O.  S.  Yerger,  contra^  cited  Bass,  ou  Crimes,  1683,  1684;   2 
East,  P.  C,  1056,  1062. 

By  Court,  Catbon,  J.  The  statute  of  9  Geo.  I.,  c.  22,  is  an  ex- 
tension of  tbe  act  of  22  and  23  Chas.  XL,  c.  7,  and  to  be  oon- 
Btrued  like  it:  Buss,  on  Crimes,  1683,  1684.  It  is  settled  in 
England,  that  to  bring  a  case  within  the  statute  9  Geo.  I.,  there 
must  be  malice  directed  against  the  owner  of  the  cattle  which  la 
wounded  or  killed,  and  not  merely  against  the  animal  itself. 
Why  was  it  so  construed  ?  Because  the  statute  of  Charles  re- 
cites, that  whereas,  divers  evil-disposed  persons,  intending  the 
ruin  and  impoverishment  of  their  fellow-subjects,  had  frequently 
practiced  wicked  courses  by  burning  stacks,  and  cutting,  maim- 
ing, wounding,  and  killing  horses,  sheep  beasts,  and  other  cat- 
tle. The  offenses  are  declared  felonies.  Malice  to  the  owner 
induced  the  crimes  intended  to  be  suppressed.  No  other  fair 
construction  could  be  given  to  the  recited  British  statutes:  2 
E.  P.  Crown,  1056, 1062.  Does  our  act  of  1803,  c.  9,  contem- 
plate the  same  malicious  intent  to  injure  the  owner  f  It  pro- 
vides "  that  if  any  person  shall  cut  out  the  tongue,  cut  off  an 
ear,  or  tail,  etc.,  of  any  beast  maliciously,  or  of  purpose,  or 
shall  willfully  and  maliciously  kill  etc. ,  a  beast  of  another,  he 
shall  be  fined  not  exceeding  two  hundred  dollars  and  be  im- 
prisoned not  exceeding  three  months."  The  obvious  intent  of 
our  act  is  the  punishment  of  malice  towards  the  owner. 

Judgment  affirmed. 

Cited  in  Boifd  v.  SUxU,  2  Humph.  40. 


Coffee,  Ridlet,  akd  Shobt  i;.  State. 

[8  Tbbobb,  988.] 

MuBDXB  Consists  of  thb  Fact  of  Killdto,  and  the  intent  with  which  il 
is  done,  and  both  must  be  proved  to  the  satisfaction  of  the  jnry;  and  if 
a  doubt  exists  in  their  mind  either  as  to  the  malice  or  killing,  the  pris- 
oner is  entitled  to  the  benefit  of  that  doubt.  The  killing  being  proved, 
however,  malice  is  presumed,  and  the  burden  of  proving  that  it  waa 
without  malice,  rests  on  the  accused. 

The  facts  are  stated  in  the  opinion. 

jB.  C7.  Ibster,  N.  P.  Smithy  and  Lacy,  for  tbe  plaintiffs  in  error. 

Hay8y  aiiomey-general,  and  T.  H.  Fletcher,  for  the  state. 

Oatbon,  C.  J.     The  only  question  in  this  cause  arises  upon 
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the  charge  of  the  circuit  court  to  the  jury,  as  follows:  "  In  the 
first  place,  the  law  presumed  the  defendant  innocent,  and  that 
presumption  stood  until  the  fact  of  killing  was  clearly  made  out 
by  proof;  and  if  they  entertained  a  reasonable  doubt  as  to  the 
fact  of  killing  by  the  defendant,  they  should  acquit  him.  But 
if  the  fact  of  killing  by  the  defendant  be  proved,  the  law  pre- 
sumed him  guilty  of  murder,  unless  the  proof  clearly  and  satisfac- 
torily showed  the  offense  was  one  of  less  magnitude;  and  there- 
fore, if  they  entertained  doubts  under  the  testimony,  whether  the 
act  amounted  to  murder  or  manslaughter,  they  were  bound  to 
find  the  defendant  guilty  of  murder,  as  it  lay  upon  the  defendant 
to  show  clearly  and  beyond  a  reasonable  doubt,  that  the  offense 
was  not  murder,  but  manslaughter,  unless  it  appeared  otherwise 
in  the  testimony  of  the  state."  The  opinion  expressed  in  this 
charge  adopts  that  previously  expressed  by  Judge  Stuart  in  the 
causes  of  the  Stale  y.  Shorty  at  February  term,  1831,  and  the 
Stale  Y.  Bidley,  at  August  term,  1831,  at  Williamson.  Judges 
Stuart  and  Kennedy  are  gentlemen  of  decided  talent,  accurate 
and  extensive  information  on  the  criminal  law,  and  great  expe- 
rience. Furthermore,  circuit  court  judges  are  much  more 
familiar  with  the  criminal  code  than  judges  of  this  bench,  and 
therefore  I  feel  it  a  most  weighty  duty  to  reverse  these  judg- 
ments, and  nothing  but  a  thorough  conviction  that  these  charges 
to  the  juries  were  not  warranted  by  the  well-settled  course  of 
practice  of  the  criminal  law  in  Tennessee,  for  something  like 
twenty  years,  within  my  recollection  and  experience,  could  in- 
duce me  to  do  it.  In  the  two  capital  cases  especially,  I  do  it 
with  great  regret.  The  causes  coming  up  from  Williamson  in- 
volve no  question  of  fact,  save  as  to  the  malicious  intent  with 
which  Short  slew  Newsom,  and  with  which  Bidloy  put  out  the  eye 
of  Martin.  The  evidence  in  Coffee's  case  is  not  set  out;  we  will 
take  it  that  the  fact  of  killing  was  not  a  matter  of  controversy, 
as  it  rarely  is.  This  is  not  the  main  allegation  in  a  capital  in- 
dictment for  willful  murder,  which  alleges  that  C.  did  wickedly, 
willfully,  and  of  his  malice  aforethought,  kill  and  murder. 

The  defendant  is  charged  with  the  fact  of  killing,  and  the  in- 
tent with  which  it  was  done,  and  the  fact  and  intent  must 
concur  to  constitute  the  crime;  and  why  is  this  so  ?  Before  the 
statute  of  23  Henry  Vill. ,  the  intent  need  not  have  been  al- 
leged; either  offense  was  equally  clergyable;  but  that  statute 
provided,  that  a  person  convicted  in  due  form  of  law,  for  any 
wiUful  murder  of  malice  prepense,  shall  suffer  death  without 
the  benefit  of  clergy.     The  fact  and  intent  are  charged  by  the 
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state,  and  must  be  proved  to  the  convictioQ  of  the  jurj.  The 
issue  is  life  or  death.  So  the  people  at  large,  so  the  jurors, 
so  the  lawyers,  and  so  the  courts,  feel  and  understand  it.  I 
purpo^  to  speak  of  this,  the  highest  exercise  of  the  power  of 
governmeDt,  as  a  judge  of  Tennessee,  and  of  the  administratioQ 
of  the  criminal  law,  as  practiced  in  the  state  under  the  ninth 
section  and  eleventh  article  of  our  constitution. 

In  viitue  of  this,  the  accused  has  the  same  right  to  introduce 
evidence  in  his  defense,  that  the  state  has  to  produce  proof  to 
sustain  the  indictment.  This  is  a  right  the  prisoner  did  not 
have  in  England  at  the  time  when  the  authorities  compiled  by 
Foster  and  others  were  adjudged;  the  proof  for  the  crown  was 
one  thing;  that  of  the  prisoner  another.  Hence  the  theory  of 
proof  and  disproof  has  been  extracted  from  the  earlier  English 
authorities.  The  argument  is,  that  the  issue  was  tried  like  one 
on  a  bond,  where  the  indebtedness  is  proved,  and  the  proof  of 
payment  rests  upon  and  must  clearly  and  beyond  doubt  be 
proved  by  the  defendant.  The  fact  of  killing  being  proved, 
malice  is  presumed  to  have  influenced  the  commission  of  it.  To 
rebut  this  presumption,  the  defendiuit  must  disprove  it,  beyond 
doubt,  and  if  there  be  doubt,  the  presumption  stands.  Let  ua 
test  this  charge,  not  by  theory,  but  by  our  own  practice.  It 
must  be  borne  in  mind  that  plain  men,  not  lawyers,  are  the 
judges  in  such  cases.  The  power  of  taking  life  is  vested  in  the 
great  body  of  jurors;  a  power,  if  vested  in  a  particular  tribunal, 
would  make  such  tribunal  more  powerful  than  is  consistent 
with  self-government  and  republican  institutions.  The  jury  is 
impaneled  and  sworn  to  try  the  issue,  guilty  or  not  guilty. 
The  state  then  proceeds  to  prove  the  facts  alleged.  Two  things 
are  charged:  1.  That  he  inflicted  it  willfully,  wickedly,  and  of 
his  malice  aforethought.  The  fact  of  killing  being  proved,  the 
malicious  motive  is  inferred  from  the  fact  of  killing.  Human 
motive  can  only  be  inferred  from  facts  proved,  but  the  inference 
or  presumption  is  evidenced  to  the  mind,  and  nothing  more; 
it  stands  on  the  foot  of  a  proof:  2  Stark.  Ev.  1245,  subject  to 
be  done  away. 

The  distinctions  between  malice  expressed  and  malice  im- 
plied will  be  disregarded,  as  the  more  likely  to  confuse  than  to 
elucidate.  Malice  must  be  inferred  from  facts  proved  in  evezy 
case;  the  wickedness  of  the  human  heart  or  mind  can  not  be 
learned  in  any  other  way.  No  better  evidence  can  be  furnished 
of  a  wicked,  depraved,  and  malicious  heart  than  the  killing  of 
a  fellow-creature  without  good  provocation.    The  indictment 
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first  tells  us  the  motive  with  which  the  act  was  done,  to  wit, 
that  it  was  done  willfully,  wickedly,  and  of  malice  aforethought. 
The  fact  and  the  motives  must  be  found  by  the  jury,  because 
they  must  find  the  defendant  guilty  in  manner  and  form  as 
charged  in  the  indictment.  The  jury  must  be  of  one  mind; 
and  their  mine*  iiuist  be  convinced,  fairly,  honestly,  and  impar- 
tially convinced,  that  the  defendant  did  kill,  and  that  he  killed 
willfully,  wickedly,  and  with  malice.  But  suppose  they  are 
not  convinced  that  it  is  their  duty  to  find  the  defendant  not 
guilty;  this  is  what  is  meant  by  *' reasonable  doubt;"  an 
awkward  and  vague  expression,  calculated  to  cover  but  too 
often  the  corrupt  verdict  of  a  juror  packed  on  the  state  by  the 
defendant,  and  what  is  almost  as  bad,  calculated  to  ease  the 
conscience  of  an  honest  but  weak-hearted  juror,  who  is  con- 
vinced of  the  guilt  of  the  defendant,  yet  is  willing  to  violate 
his  oath  to  quiet  his  sympathy. 

The  abuse  of  this  loose  expression  has  produced  the  depart- 
ure from  the  settled  law  of  homicide,  I  have  no  .doubt.  It  is 
hoped  it  will  be  dropped  by  the  circuit  courts,  and  the  juries 
in  its  stead  be  told  that  from  all  the  evidence  taken  together, 
and  taken  in  conection  with  the  law  as  laid  down  by  the  court, 
the  judgment  must  be  honestly  and  fairly  and  impartially  con- 
vinced that  the  defendant  is  guilty  as  charged  in  the  indict- 
ment, before  they  can  give  in  a  verdict  of  guilty.  On  the  other 
hand,  if  they  are  not  convinced  of  his  guilt,  they  must  return  a 
verdict  of  not  guilty. 

But  to  come  to  this  conclusion,  what  evidence  is  the  mind  to 
ground  its  conviction  upon  ?  The  answer  is,  the  whole  evidence 
in  the  cause,  that  given  for  the  state  and  that  given  for  the  de- 
fendant, the  presumptions  for  either  side  standing  as  evidence 
to  be  weighed  and  compared  with  the  whole  body  of  proof  of 
every  description,  heard  on  the  trial,  and  this  taken  in  connec- 
tion with  law  bearing  upon  it  as  delivered  by  the  charge  of  the 
court.  If  from  this  whole  body  of  evidence  they  are  convinced 
of  the  killing,  but  are  not  convinced  that  it  was  done  with 
malice,  they  ought  not  to  find  the  defendant  guilty  of  murder. 

This  I  hold  to  be  the  plain,  and  I  had  thought,  the  undoubted 
law.  Has  it  been  violated  by  the  foregoing  charge?  That  it 
has  is  to  my  mind  manifest.  The  jury  were  in  effect  told  that 
if  they  found  the  killing,  that  which  no  one  denied,  the  malice 
was  presumed,  and  they  should  find  the  defendant  guilty. 
Suppose  they  had  returned  a  special  verdict  that  they  found  the 
defendant  slew  the  deceased  as  laid  in  the  indictment;  but  of 
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tbe  fact  that  he  slew  him  with  malice  they  were  not  conTinced, 
could  the  court  lawfully  have  pronounced  judgment  of  death 
upon  this  finding?  I  think  clearly  not.  Yet  the  reverse  oi 
this  is  the  plain  consequence  of  the  charge. 

At  tbe  request  of  my  brother  judges,  because  of  tbe  great 
magnitude  of  principle  involved,  I  have  reduced  to  writing  the 
result  of  my  investigations  in  these  causes;  and  although  there 
has  been  little  time  for  writing,  yet  the  subject  has  been  care* 
fully  and  strictly  examined,  with  all  the  means  of  information 
that  could  have  been  desired,  and  the  conclusion  is  above  statecl. 

Obeen,  J.  Presumptions  only  arise  where  there  is  an  absence 
of  proof.  In  homicides,  when  the  fact  of  killing,  with  its  at- 
tendant circumstances,  is  proved  clearly  and  satisfactorily,  so 
that  the  proof  either  shows  express  malice,  or  that  there  was  no 
malice  at  all,  there  is  nothing  to  be  presumed  either  the  one  way 
or  the  other;  but  in  cases  where  the  killing  may  be  proved  and 
no  accompanying  circumstances  appear  in  the  evidence,  the  law 
presumes  that  the  killing  was  done  maliciously.  So  where  the 
killing  is  proved,  and  the  circumstances  attending  it  are  shown, 
though  no  express  malice  may  appear  from  the  proof,  it  may  be 
presumed  from  some  attending  fact,  as  if  a  deadly  weapon  were 
used,  the  law  presumes  malice.  So  if  there  be  circumstances 
of  cruelty  and  barbarity,  showing  a  heart  regardless  of  social 
duty  and  fatally  bent  on  mischief,  the  law  presumes  malice. 
These  presumptions  of  law  amount  to  full  proof  of  the  fact. 
They  encounter  opposing  testimony  with  all  the  weight  and 
authority  of  such  proof;  and  they  give  way  to  the  force  of  op- 
posing testimony,  as  proof  would  yield  to  opposing  evidence. 
<'  Where  the  law  raises  a  presumption  in  f&vor  of  the  fact,  the 
contrary  must  be  fully  proved,  or  at  least  such  facts  must  be 
proved,  as  are  sufficient  to  raise  a  contrary'  and  stronger  pre- 
sumption:" 1  Stark.  452. 

These  presumptions  being  only  prima  facie  evidence  of  the 
fact,  yield  to  the  influence  of  opposing  proof;  as  if  one  kill 
another,  the  presumption  of  law  is,  that  he  did  it  maliciously; 
but  he  may  show  in  proof  that  he  was  grievously  provoked  by 
the  deceased,  whereby  he  was  greatly  enraged,  and  in  the  fury 
of  his  passions  the  killing  was  perpetrated.  Here  the  presump- 
tion of  malice  is  rebutted  by  proof  of  the  provocation:  1  East, 
224.  The  amount  of  proof  necessary  to  rebut  the  presumption 
of  malice,  where  '*  the  onus  of  exculpation  is  thrown  upon  the 
defendant,"  is  no  greater  than  would  be  required  where  it  arises 
out  of  the  testimony  introduced  against  him.     In  connectioii 
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with  ibo  fftct  of  Mlling,  the  presumption  of  malice,  we  have 
seen,  will  arise.  To  rebut  tbis  presumption,  the  defendant 
need  only  prove  that  he  was  greatly  provoked.  And  it  would 
require  proof  of  an  equally  grievous  provocation  to  extenuate 
the  offense  to  manslaughter,  had  the  proof  of  such  provocation 
accompanied  the  proof  of  the  killing,  and  arisen  out  of  the 
evidence  on  the  part  of  the  prosecution. 

There  are  greater  and  less  degrees  of  provocation  to  which  a 
man  may  be  subjected,  such  for  instance  as  the  infliction  of  a 
blow  or  only  application  to  the  party  of  abusive  epithets;  and 
although  one  man  of  captious  and  fretful  temper  might  possibly 
have  his  passions  excited  to  a  higher  degree  by  abusive  lan- 
guage, than  another  of  calm  and  mild  disposition  would  by  the 
infliction  of  a  blow,  yet  the  law  would  not  extenuate  a  killing 
to  manslaughter,  under  the  plea  of  such  excitement,  because  it 
would  be  upon  too  slight  a  provocation;  therefore  the  question 
whether  the  provocation  be  sufficient,  and  whether  its  influence 
on  the  passions  of  the  party  provoked  were  excited  to  fury,  must 
often  become  matter  of  great  difficulty  to  determine  satisfac- 
torily.    If  there  be  doubt  as  to  the  sufficiency  of  such  provoca- 
tion, and  the  tnry  consequent  on  it,  there  must  exist  a  corre- 
f .ponding  doubt  whether  the    killing  was   done  maliciously. 
Again,  the  killing  may  be  proved  so  as  to  raise  the  presump- 
tion of  malice;  to  rebut  this  presumption,  the  defendant  offers 
testimony  to  prove  that  he  had  no  intention  to  kill.     The  evi- 
dence may  tend  strongly  to  establish  the  want  of  intention,  but 
still  leaye  the  mind  in  doubt  as  to  the  existence  or  non-exist- 
ence of  such  intention,  and  necessarily  produce  a  doubt  as  to 
the  malice.     "  Where  any  doubt  arises  whether  the  party  acted 
maliciously,  or  with  such  a  fair  and  6o7ia^de;  intention  as  would 
in  law  protect  him,  or  whether  the  particular  injury  resulted 
from  mere  accident,  it  seems  to  be  a  pure  question  of  fact  for 
the  consideration  of  the  jury,  who  are  to  decide  whether  the 
act  was  intentional,  and  if  so,  by  what  motive  the  agent  was 
really  actuated:"  2  Stark.  29G.     The  courts  in  England  have 
often  doubted  as  to  the  existence  of  malice,  in  cases  where  the 
malice  was  clearly  proved:   1  East,  236.     From  the  very  nature 
of  such  transactions  the  existence  or  non-existence  of  the  fact 
of  malice  will  much  more  frequently  be  matter  of  doubt,  than 
the  killing.     The  evidence  of  both  these  facts  is  necessary  in 
order  to  constitute  murder.     The  jury  ought  always  to  be  satis- 
fied that  the  party  is  guilty  of  murder,  before  they  pronounce 
him  so.     But  it  is  impossible  for  them  to  be  satisfied  he  is  thus 
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guilty,  when  tbej  have  strong  doubts  as  to  the  existence  of 
malice.     There  is  no  reason  in  saying  that  a  jury  must  acquit 
upon  a  doubt  as  to  tbe  fact  of  killing,  and  yet  upon  a  stronger 
doubt  as  to  the  equally  important  fact  of  malice,  they  must  con-  ^ 
vict. 

lu  judicial  investigations  we  scarcely  arrive  at  certainty.  A 
strong  persuasion  of  a  fact  is  all  that  in  most  cases  we  can  ex- 
pect. With  this  the  mind  is  satisfied.  But  we  are  compelled 
sometimes  to  act  upon  evidence  less  persuasive,  so  that  a  satis- 
factory conclusion,  either  the  one  way  or  the  other,  can  not  be 
obtained.  It  is  admitted  that  if  this  state  of  the  mind  exist  as 
to  the  fact  of  killing,  an  acquittal  must  follow.  But  not  so  as 
it  relates  to  the  malice.  And  why  ?  Because  we  are  told  there 
is  a  legal  presumption  to  afford  the  mind  a  resting-place.  In 
answer  to  that  proposition,  it  has  already  been  shown  that  this 
legal  presumption,  which  vf&s  prima  facie  evidence  of  the  fact, 
has  been  opposed  by  evidence,  so  weakening  its  force  as  no 
longer  to  be  satisfactory  proof,  and  consequently  a  doubt  as 
to  the  fact  thus  presumed  must  now  exist.  I  have  shown  that 
as  to  this  question  it  is  a  matter  of  no  consequence  whether  the 
ontis  be  upon  the  government  or  the  accused;  no  matter  from 
which  tbe  evidence  comes,  that  evidence,  taken  all  together, 
ought  in  all  cases  to  produce  the  same  result.  Therefore,  if 
upon  tbe  whole  evidence,  the  proof  of  killing  and  the  excul- 
patory evidence  taken  together,  the  jury  are  unable  to  decide 
whether  the  case  be  murder  or  manslaughter,  they  ought  to  find 
the  defendant  guilty  of  the  less  offense  only:  McNally,  635. 

It  is  well  said,  1  Stark.  451,  *'  that  in  all  criminal  cases  what- 
soever, it  is  essential  to  a  verdict  of  condemnation  that  the 
guilt  of  tbe  accused  should  be  fully  proved.  Neither  a  mere 
preponderance  of  evidence,  nor  any  weight  of  preponderant 
evidence,  is  sufficient  for  tbe  purpose,  unless  it  generate  the 
full  belief  of  the  fact  to  the  exclusion  of  all  reasonable  doubt. 
In  a  charge  for  murder,  the  "guilt"  to  be  established  is  not 
the  killing  only,  but  the  killing  with  malice  aforethought.  I 
hold,  therefore,  that  to  warrant  a  verdict  of  guilty  for  murder, 
the  whole  evidence  taken  together  must  generate  full  belief  of 
tbe  guilt  of  the  party  as  consisting  in  the  killing  with  malice. 
As,  if  A.  kill  B.,  aud  that  fact  alone  being  established  by  the 
^tate,  the  malice  is  presumed,  and  the  onus  of  exculpation  is 
jpon  tbe  defendant.  He  proves  that  the  killing  was  upon  a 
tfudden  fight,  and  a  sufficient  provocation,  which  throws  back 
the  071U8  to  the  state.     Proof  is  now  introduced  to  show  that 
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A.  bad  previous  malice  against  B.,  and  that  he  brought  on  the 
fight  with  a  design  to  kill,  of  this  previous  malice.  Suppose 
this  latter  evidence  fail  of  satisfying  the  minds  of  the  jury  as  to 
the  existence  of  such  previous  malice — clearly,  upon  such  doubt 
they  ought  to  acquit.  Now,  if  upon  the  introduction  of  A.'s 
evidence  exactly  the  same  state  of  the  mind  should  be  produced, 
surely  the  same  result  ought  to  follow.  Whether,  therefore, 
the  doubt  exist  as  to  the  killing  for  the  want  of  full  proof,  or 
as  to  the  veracity  of  witnesses  by  whom  it  may  have  been 
proved,  or  as  to  the  evidence  of  malice  in  the  perpetrator,  it 
results  in  the  same  thing,  that  is,  a  doubt  whether  the  accused 
be  guilty  of  the  crime  of  murder. 

It  would  be  unreasonable,  however,  to  assume  that  because  by 
possibility  a  defendant  may  not  be  guilty,  that  therefore  he  is  to 
be  acquitted.  Such  possibility  could  scarcely  ever  be  excluded. 
The  true  rule  is,  that  the  testimony  must  be  such  as  to  generate 
full  belief  of  the  guilt,  or,  in  otiier  words,  the  jury  must  be 
satisfied  of  the  guilt  before  they  will  be  authorized  to  find  a 
verdict  of  condemnation. 

I  am  therefore  of  opinion,  that  the  circuit  court  erred  in  tell- 
ing the  jury  that  '*  if  they  entertained  doubts  under  the  testi- 
mony, whether  the  act  amounted  to  murder  or  manslaughter, 
they  were  bound  to  find  the  defendant  guilty  of  murder."  The 
judge  should  have  told  the  jury  that  if,  upon  the  whole  circum- 
stances of  the  case,  they  were  satisfied  of  his  guilt,  they  ought 
to  find  him  guilty;  but  if  their  minde^  taking  all  the  evidence 
together,  could  not  come  to  any  satisfactory  conclusion  as  to 
whether  the  act  amounted  to  murder  or  manslaughter,  they 
ought  to  find  him  guilty  of  manslaughter  only. 

Peck,  J.  The  prisoner's  guilt  or  innocence  of  the  murder 
charged  depended  upon  disposition  of  heart  at  the  time  the 
act  was  perpetrated.  If  there  was  express  malice,  the  offense 
was  murder.  If  malice  was  to  be  implied  from  the  fact  of  his 
having  taken  life,  and  the  state  in  the  proof  brought  against 
him  had  shown  nothing  which  mitigated  the  offense,  or  removed 
the  implication  of  law,  then  the  prisoner  might  by  evidence  (if 
the  fact  was  so)  remove  the  implication  of  law,  and  do  away 
the  inference  of  malice. 

What  degree  of  evidence  might  make  weight  with  the  jury, 
so  as  to  change  their  conclusion,  and  reduce  the  crime  from  a 
higher  to  a  lower  degree  of  guilt  in  the  prisoner,  was  not  for  the 
court.  The  judge  dare  not  weigh  the  evidence  for  the  jury.  The 
rule  of  law  touching  its  admission,  and  its  legal  application  to  the 
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case  when  admitted,  is  all  the  assistance  a  jury  has  a  right  to  expect 
from  the  court.  An  intimation  by  the  court  touching  its  effect 
upon  the  cause,  if  it  can  be  inferred  from  the  charge,  might 
cause  suspicions  of  the  verdict,  and  ought  to  weaken  the  judg* 
ment  founded  upon  it. 

I  am  sensible  there  is  something  in  the  manner  of  a  judge  in 
delivering  a  charge  which  may  be  seen,  and  weigh  much,  bat 
it  can  not  be  reached  by  a  revising  tribunal.  A  judge  subject 
to  the  influence  of  feelings  common  to  the  rest  of  mankind, 
shocked  at  an  outrage  committed,  may  show  the  direction  of  his 
feelings  without  being  sensible  of  it;  or  in  his  frailties,  think 
he  is  leaning  to  virtue's  side,  but  in  this  country,  and  at  this 
day,  it  is  almost  useless  to  say,  of  all  men  he  should  be  the  last 
to  exhibit  such  seeming  bias. 

When  the  degree  of  guilt  is  made  out  as  against  the  prisoner 
by  the  state,  he  may  rebut  it.  If  the  state  rests  the  malice 
upon  the  presumption  of  law  from  the  fact  of  having  slain  the 
deceased,  the  prisoner  may,  by  circumstances,  show  the  want 
of  malice;  for  it  is  a  inile  of  law  that  circumstantial  evidence 
may  be  rebutted  and  overturned  by  circumstances.  No  one 
will  pretend  that  the  prisoner  is  to  be  jeopardized  by  evidence 
of  a  grade  that  would  not,  on  the  other  hand,  be  effectual  to 
save  him  from  tbe  imputation  of  a  deeper  shade  of  guilt.  Be- 
sides other  facts,  he  might  be  at  liberty  to  prove  a  general 
want  of  a  wicked  and  malicious  spirit;  that  he  was  mild,  humane, 
and  possessed  of  a  temper  and  disposition  at  variance  with  that 
of  the  murderer.  Such  evidence  being  admissible,  how  shall 
the  jury  weigh  it? 

It  is  truly  said  in  the  books  that  often  this  is  the  most  diffi- 
culty duty  a  jury  has  to  perform;  and  it  is  in  this  part  of  his 
duty  his  discretion  is  appealed  to,  practical  investigation  into 
everything  proved.  All  the  evidence  must  be  taken  as  one 
whole,  and  if  possible,  be  reconciled;  if  there  be  parts  irrecon- 
cilable with  the  balance,  it  must  be  drawn  out  of  view.  But 
when  this  is  done,  the  balance  remains  as  the  evidence  of 
the  case.  The  jury  are  not  to  take  it  in  parcels,  apply  portions 
of  it  applicable  to  the  guilt  of  the  prisoner,  and  when  the  items 
are  collected,  place  them  to  his  account,  and  then  select  the 
items  for  exculpation,  weigh  them  in  the  scale,  and  pronounce 
according  to  bare  preponderance  produced  by  such  a  pro- 
cess. This  the  law  forbids.  But  the  jury  are  called  upon  to 
go  further.  In  effect  they  are  instructed  to  fix  the  prisoner's 
guilt  of  malicious  intention  from  the  fact  of  slaying,  and  thus 
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establish  the  guilt  of  the  crime  of  murder;  and  then  in  examin- 
ing into  the  evidence  produced  by  the  accused,  **if  the  jury 
entertain  doubts  whether  the  act  amounted  to  murder  or  man- 
slaughter, they  were  bound  to  find  him  guilty  of  murder;"  and 
so  as  to  his  sanity. 

In  this  charge  of  the  judge  the  rule  is  reversed;  for  we  are  not 
to  forget  that  the  crime  depending  upon  the  state  of  the  mind, 
all  the  circumstances  of  sudden  heat,  provocation,  and  conflict 
which  might  deprive  the  accused  of  that  deliberate  mind,  the 
absence  of  which  reduces  from  the  degree  of  murder  to  man- 
slaughter, are  in  most  cases  the  only  matter  in  proof  to  be 
weighed  by  the  jury. 

If  we  are  to  take  the  evidence  altogether,  as  well  that  touch- 
ing the  guilt  as  the  innocence  of  the  prisoner,  and  on  applying  it 
to  the  crime  charged,  find  a  doubt  as  to  the  malicious  intent, 
must  not  that  doubt  instantly  apply  itself  to  the  quality  and  de- 
gree of  the  crime;  and  how,  consistent  with  the  rules  of  law, 
can  that  doubt  operate  but  in  favor  of  the  prisoner  as  to  the 
higher  offense  ?  The  doubt  may  not  acquit  entirely  from  all 
crime,  but  the  doubt  of  the  jury  directed  to  and  resting  entirely 
on  the  question  of  malice,  the  jury  may  not  be  content  to  de- 
stroy life  if  that  doubt  remains;  but  take  this  charge,  and  they 
are  bound  to  do  it,  or  disobey  the  injunction  of  the  court.  In 
short,  the  jury  are  to  garble  the  evidence  to  establish  the  ma- 
licious intent;  while  the  rule  is,  all  the  evidence  considered, 
the  fact  must  be  clearly  against  the  prisoner;  and  until  it  is  so 
found,  beyond  a  reasonable  doubt,  he  is  not  guilty  of  murder. 
To  find  otherwise,  is  to  find  against  evidence;  for  evidence 
"  is  that  which  elucidates  and  enables  the  mind  to  see  truth.'* 
While  there  is  doubt,  that  elucidation  is  wanting;  and  while  in 
doubt,  the  mind  has  nothing  to  proceed  upon. 

One  of  the  judges  of  this  court,  in  a  civil  case  of  great  diffi^ 
onlty,  in  striving  to  come  to  a  conclusion  with  his  associates  on 
the  propriety  of  reversing,  had  doubts  arising  upon  the  facts 
and  the  law  of  the  case,  if  he  ought  to  do  so,  uses  these  ex- 
pressions: "  I  am  sorry  to  be  compelled  to  close  this  matter  be- 
tween the  parties  under  circumstances  which  make  me  much  dis- 
trust the  correctness  of  my  own  opinion;  but  thinking  as  I  do,  I 
cannot  do  other  than  say,  that  where  I  am  not  convinced,  I  will 
not  act.  I  am  not  sure  that  this  judgment  is  wrong,  and  will 
not  therefore  reverse  it:"  Kellon  v.  Bivens,  Cook,  90  [5  Am. 
Dec.  670 1.  Every  juror,  when  acting  in  his  sphere,  would  de- 
sire the  same  privilege  claimed  by  the  judge  on  that  occasion,  of 
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lea'ving  things  where  he  found  them,  if  not  convinced.  The 
rule  which  supposes  every  man  innocent  until  the  contrary  is 
sbown,  is  in  accordance  with  the  opinion  we  entertain.  In 
short,  the  difficulty  (if  there  is  any  about  it)  of  iuvestigatiog 
this  subject,  arises  only  from  the  uovelty  of  it;  for  I  am  sensi- 
ble of  a  single  maxim  with  the  profession,  and  the  usages  of 
the  country  from  its  settlement,  would  have  been  just  as  satis- 
factory as  pages  written,  to  prove  what  it  seems  to  me  no  law- 
yer ever  doubted  before. 

In  Ridley's  case,  another  point  raised  in  argument,  on  the 
necessity  of  an  averment,  that  the  act  amending  the  criminal 
laws  of  the  state,  became  and  was  in  force  on  the  first  of  Janu- 
ary, 1831,  before  tbe  commission  of  this  offense,  I  have  not 
deemed  it  important  to  notice  in  this  opinion,  as  there  muat  be 
a  reversal  on  the  principal  ground  assumed  for  the  defendant. 

Judgment  reversed. 

Cited  in  MiieheU  v.  State,  5  Yerg.  350;  D<fve  v.  State,  3  Heiak.  367. 
In  WhUe/ord  v.  Commonwealth,  18  Am.  Dec.  774,  the  orime  of  mnrdar  ii 
eonaidered  in  its  various  phases. 


Carutbers  V.  Habtsfield. 

[3  TSBflKB,  366.J 

Voin  JunoMEKT  will  be  Perpktuallt  enjoined  in  equity,  although  the 
party  could  obtain  relief  at  law,  as  where  a  judgment  by  motion  wu 
taken  against  a  sheriff,  in  a  court  acting  without  jurisdiction. 

Bill  for  injunction.  Hartsfield  recovered  a  judgment  in  Bed- 
ford county  court  against  William  B.  Hess,  upon  which  execu- 
tion issued  to  Carutbers  as  sheriff  of  Haywood  county,  and  was 
by  him  duly  received.  He  failed  to  return  this  execution,  and 
on  motion  for  such  non-return,  judgment  was  rendered  against 
liim  for  the  amount  of  the  judgment  and  costs.  Carutbers  had 
BO  notice  of  the  motion,  and  to  be  relieved  against  this  judg* 
ment,  he  filed  this  bill,  claiming  that  it  was  void.  On  the 
hearing  the  judgment  was  declared  void,  and  the  defendant 
perpetually  enjoined  from  enforcing  it.     Defendant  appealed. 

J.  D.  Martin,  for  the  plaintiff,  cited  1  Madd.  Ch.  125,  130;  4 
Hayw.  209;  2  Com.  Dig.  (Am.  ed.)  393,  394,  note  e,  and 
896,  note  h;  8  Id.  63.  A  court  of  equity  will  order  a  void  de- 
cree to  be  delivered  up:  8  Id.  83. 

Stoddari,  for  the  defendant. 
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By  Court,  Pxgk,  J.  The  act  of  assembly  under  which  this 
judgment  on  motion  was  made,  provides,  "  that  if  any  sheriff, 
coronor,  or  other  o£Bcer  of  this  state,  shall  fail  or  refuse  to 
make  a  return  of  any  execution  which  may  come  to  his  hands 
issuing  from  the  clerk  of  the  county,  or  clerk  of  the  district, 
where  such  sheriff,  coronor,  or  other  officer  resides,  on  or  before 
the  second  day  of  the  term  to  which  said  execution  is  made  re- 
turnable, judgment  may  be  rendered  against  such  officer,  and 
the  security  for  the  amount,  etc. ,  on  proof  that  the  execution 
came  to  such  officer's  hands/' 

This  act  being  the  pretended  authority  for  the  motion  and 
judgment  in  Bedford  county  against  the  sheriff  of  Haywood 
county,  it  will  at  once  be  perceived  that  the  judgment  is  not 
only  erroneous,  but  void,  the  court  rendering  the  same  not 
having  jurisdiction  of  the  person,  nor  of  the  subject-matter, 
except  by  proceeding  as  at  common  law;  and  the  only  question 
is  whether  equity  will  interpose  to  perpetually  enjoin  a  void 
judgment,  where  it  is  obvious  the  party  could  also  have  relief 
at  law;  and  we  are  all  clearly  of  opinion,  that  we  can  and  ought 
to  entertain  jurisdiction  in  such  a  case,  and  give  relief  by 
operating  on  the  person  by  injunction.  The  sheriffs  have 
duties  to  perform  in  their  counties,  and  the  law  supposes  them 
to  be  there  ready  to  officiate  when  called  upon.  But  if  they 
are  compelled  to  go  to  every  county  from  which  an  execution 
issues  to  them,  and  there  endeavor  to  obtain  relief  by  certio- 
rari, or  motion,  little  time  will  be  left  them  to  attend  to  their 
duties  at  home;  and  there  can  be  no  doubt  the  legislature  had 
this  in  view  when  the  law  was  passed  authorizing  judgment 
upon  motion  in  the  case  provided  for  in  the  act.  Against 
sheriffs  and  other  officers,  summary  remedies  are  numerous; 
and  whilst  the  courts  have  shown  a  vnllingness  to  execute  them 
according  to  their  plain  import  and  meaning,  they  will  not,  nay, 
can  not,  extend  them  to  cases  not  within  the  purview  and  in- 
tention. He  who  asks  the  benefit  of  a  summary  remedy,  and 
that  vnthout  notice,  must  understand  that  he  takes  that  remedy 
at  his  peril;  it  is  for  him  to  see  that  he  proceeds  rightly  under 
the  act,  so  as  to  maintain  the  jurisdiction;  for  if  this  be  want- 
ing, it  may  well  be  taken  as  a  fraud  upon  the  jurisdiction,  and 
operates  as  a  fraud  upon  the  person  against  whom  such  judg* 
ment  is  rendered. 

It  is  contended  that  this  is  amplifying  the  jurisdiction  of 
chancery;  we  think  otherwise.  The  authorities  well  maintain 
the  juriisdiction.     This  court  will  remove  the  cloud  thus  im« 
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posing] J  placed  over  the  person  and  property  of  another;  and  if 
the  cost  is  excessive,  or  the  mode  unusual  in  this  country,  it 
will  be  the  greater  caution  to  such  as  may  demand  summary 
remedies  in  like  case. 

Decree  affirmed.  

In  Bit/the  v.  Peters,  3  Yerg.  377,  it  was  held  that  equity  had  no  jurisdio- 
tion  to  set  aside  a  void  judgment,  the  remedy  bein^  phun  at  law.  A  diiOfer- 
ent  rule,  however,  has  been  adopted  by  the  later  cases  in  Tennessee:  McNairjf 
V.  Eastlandf  10  Yerg.  310;  Ridgeway  v.  Bank  of  l^ennessee,  11  Humph.  523; 
BeU  V.  WUliama,  1  Head,  229,  all  decided  in  conformity  with  the  principtl 


Tackett  v.  State. 

[8  TsBon,  892.] 

Wabbant  of  Arrest  iir  a  Cbihinal  Case  not  having  the  magistrate's 
seal  is  void. 

OFncEB  Acts  under  such  a  Warrant  at  his  peril,  and  if  he  is  killed  in 
attempting  to  arrest  a  person  by  virtue  thereof,  the  crime  is  man- 
slaughter and  not  murder. 

Defendant  was  found  guilty  of  the  murder  of  Thomas 
Mitchell,  and  sentence  of  death  pronounced  against  him.  De- 
ceased ,  who  was  a  constable,  attempted  to  arrest  the  defendant 
by  virtue  of  a  peace  warrant  iu  the  usual  form,  except  that  the 
seal  of  the  magistrate  was  not  affixed  thereto.  When  the 
arrest  was  attempted,  Tackett  told  deceased  to  stand  off,  and 
retreated,  the  deceased  advancing  on  him.  Tackett  again  told 
him  to  stand  off,  and  deceased  not  complying,  but  attempting  to 
seize  Tackett,  he  thereupon  fired  and  killed  the  constable. 

J.  Bead  and  P.  M.  Miiler,  for  the  plaintiff  in  error. 

A.  B,  Bradford,  ailomey-generalj  for  the  state. 

By  Court,  Peck,  J.  In  the  case  before  us,  though  several 
points  are  made,  they  all  resolve  themselves  into  one;  and  that 
is,  supposing  the  warrant,  as  it  is  called,  to  have  been  properly 
in  the  hands  of  the  deceased,  and  that  he  was  an  officer,  with 
authority  to  have  made  the  arrest  attempted  on  the  prisoner, 
with  a  sufficient  process,  was  the  one  in  his  hands  illegal  for  the 
want  of  a  seal  ? 

The  authorities  amply  sustain  the  position  of  the  counsel  for 
the  prisoner,  that  a  warrant  commanding  an  arrest  on  behalf 
of  the  state  not  having  the  magistrate's  seal  is  void:  2  Inst.  62, 
691;  Salk.   174;  1  Hale,  577;  2  Id.  110,  111;  Hawk.  b.  2,  c. 
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13,  sec.  21;  Com.  Dig.,  Improvement,  H,  7;  4  Bl.  Com.  290; 
SUUe  V.  Curtis,  1  Hayw.  471.  Whatever  modern  authorities  may 
seem  to  indicate  to  the  contrary  in  England,  we  hold  it  on  the 
authority  of  the  case  in  Haywood  above  cited,  that  the  common 
law  of  this  country  is  so  settled,  and  the  seal  can  not  be  dis- 
pensed with. 

The  officer  therefore  attempting  to  make  an  arrest  upon  this 
Toid  authority  acted  at  his  peril;  in  contemplation  of  law  he 
had  no  process;  and  the  attempt  made  to  arrest  the  prisoner 
was  not  justified.  The  killiug  therefore  having  proceeded 
from  the  unauthorized  attempt  upon  the  person  of  the  prisoner, 
reduces  the  offense  to  the  crime  of  manslaughter:  1  Buss,  on 
Crimes,  733, 734,  786, 736;  Cro.  Ch.  871. 

The  court  below  in  trying  the  cause,  having  given  to  the  sup- 
posed authority  all  the  force  and  effect  of  a  lawful  warrant, 
which  is  seen  throughout  the  whole  record,  committed  an  error. 
Bemove  the  warrant,  and  there  was  no  right  in  the  deceased  to 
make  the  arrest;  the  effect  of  the  evidence  would  be  changed, 
and  the  transaction  presented  in  a  different  light;  the  deceased 
is  made  a  wrong-doer,  and  whether  there  had  been  previous 
malice  or  not,  the  slaying  was  referable  only  to  the  attempt  to 
arrest.  This  rule  falls  in  with,  and  is  directly  applicable  to, 
the  evidence  in  this  cause,  for  the  prisoner  attempted  twice  to 
depart  in  peace,  before  the  attempt  to  arrest  him,  and  in  both 
instances  was  prevented  by  the  deceased  calling  him  back. 
Let  the  judgment  of  the  circuit  court  be  reversed,  and  the  cause 
remanded  to  be  proceeded  in  in  conformity  to  this  opinion. 

Judgment  reversed. 

Cited  in  Bdl  v,  Fam8toorth,  11  Humph.  609,  to  the  effect  that  a  magis- 
iiate'a  warrants,  without  a  seal,  commanding  an  azreet,  is  void.  In  OtUvin  v. 
StaUf  6  Coldw.  291,  that  if  a  person  who  is  attempting  toazrest  another  with« 
out  legal  authority,  is  killed,  the  crime  is  manslanghter  and  not  mnrder. 


Stephens  v.  Jack. 

[3  YSBOU,  403.1 

JunoMEHT  ov  Beoovebt  07  A  CHATTEL  against  the  purchaser  thereof,  in 
&vor  of  a  third  person,  is  admissible  in  an  action  by  snch  purchaser 
against  the  seller  for  a  breach  of  a  warranty  of  the  title  to  the  chattel, 
to  prove  the  fact  of  such  recovery,  but  not  to  show  the  amount  of  costs 
that  the  purchaser  was  compeUed  to  pay,  and  to  base  thereon  a  recovery 
of  those  costs  from  the  warrantor. 

Ihb  facts  are  stated  in  the  opinion  of  the  court. 
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Parsons,  for  the  plaintiflf  in  error. 

Wyleij,  for  the  defendant  in  error. 

By  Court,  Catron,  J.  Jack  sold  Stephens  a  horse,  warrant- 
ing the  title,  on  which  Stephens  brought  assumpsit.  Another 
person  had  previously  sued  Stephens  for  the  horse,  and  recov- 
ered him.  On  the  trial  of  the  issue  in  the  case  of  Stephens 
against  Jack,  Stephens  offered  in  evidence  the  verdict  and  judg- 
ment in  the  suit  whereby  the  horse  was  recovered  from  him, 
for  the  purpose  and  no  other,  of  rendering  Jack  liable  for  the 
amount  of  costs  recovered  off  of  Stevens  by  the  owner  of  the 
horse.  This  evidence  was  objected  to,  because  Jack  was  not 
notified  to  appear  and  defend  the  suit.  The  circuit  court  re- 
jected the  evidence. 

1.  It  is  an  elementary  principle  of  justice,  that  no  one  ought 
to  be  bound,  as  to  matter  of  private  right,  by  a  judgment  or 
verdict  to  which  he  was  not  a  party,  where  he  could  make  no 
defense,  from  which  he  could  not  appeal,  and  which  may  have 
resulted  from  the  negligence  of  another,  or  may  have  even  been 
obtained  by  means  of  fraud  and  collusion. 

2.  A  judgment  may  be  given  in  evidence  in  many  cases  to 
prove  the  fact  of  its  own  existence,  no  difference  who  were 
parties  to  it;  nor  has  this  been  deemed  as  res  inter  alios;  the 
same  may  be  said  in  reference  to  the  effect  of  such  a  judgment* 
it  being  offered  in  evidence  because  of  its  consequence  on  the 
party  to  it.  As  if  the  object  was  to  show  A.  had  been  convicted 
of  felony,  the  consequence  of  which  would  render  the  defend- 
ant to  the  judgment  infamous,  and  disqualify  him  to  give  evi- 
dence. So  where  A.  sued  B.  for  a  malicious  prosecution,  he 
could  give  the  judgment  of  acquittal  in  evidence,  to  prove  the 
fact.  So  in  covenant  on  a  clause  of  warranty,  a  judgment  and 
eviction  can  be  given  in  evidence.  And  in  analogy  to  this,  the 
record  was  offered  in  evidence,  not  to  prove  the  bare  fact  of 
the  recovery,  but  to  produce  by  the  verdict  and  judgment  as 
evidence,  the  collateral  consequence  of  another  verdict  and 
judgment  for  the  plaintiff  in  this  action.  This  is  prohibited  by 
the  rule  first  laid  down;  because  the  defendant  to  this  suit 
would  be,  in  effect,  bound  by  the  judgment  between  others, 
wore  the  evidence  admitted.  The  purpose  and  object  was  to 
conclude  the  defendant  by  it,  as  if  he  had  been  a  party  to  it, 
and  were  sued  on  it.  Such  is  the  form  of  one  count  in  the  de- 
claration: 1  Stark.  Ev.  183,  186. 

Judgment  affirmed. 
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Gabteb  V.  Gabbigeb's  Administrators. 

[3TXBOXB,41].] 

Juix^MEHT  Rendkbed  AGAINST  A  Dead  Man  ia  an  absolute  nullity. 

Object  of  a  Scieb  Facias,  issued  against  an  administrator,  is  to  enforce  m 
lien  previously  established  and  fixed  upon  the  property  of  deceased,  and 
where  there  is  no  such  lien  the  scire  facias  is  powerlesa 

8ciBB  Facias,  Action  or,  is  not  Original,  but  is  wholly  dependent  upon 
a  liability  prenously  created  by  a  judgment. 

SonuB  Facias  Issued  upon  a  Final  Judgment,  rendered  upon  the  execu- 
tion of  a  writ  of  inquiry,  on  a  judgment  by  default,  to  revive  the  judg- 
ment against  the  personal  representatives  of  the  debtor,  will  be  inopera- 
tive if  it  appears  that  after  the  judgment  by  default  and  before  the  final 
judgment,  the  judgment  debtor  had  died. 

Thb  facts  are  stated  in  the  opinion. 

J,  A,  McKinneyy  for  the  plaintiffs  in  error. 

Paraona,  contra. 

By  Conrty  Whtte,  J.  The  plaintiffs  caused  a  writ  to  be  is- 
sued against  the  defendants,  tested  the  fourth  Monday  in  May, 
1826,  from  the  office  of  the  clerk  of  the  county  court  of  Hawk- 
ins county,  in  the  name  of  the  justices  of  the  said  court,  in  a 
plea  of  covenant  broken,  etc.  The  writ  was  executed  on  the' 
defendants,  and  declaration  duly  filed.  The  cause  was  con- 
tinued from  term  to  term  until  February  term,  1827,  when  the 
record  states  that  the  defendants  being  solemnly  called  to  come 
into  court,  came  not,  but  made  default,  upon  which  judgment 
was  rendered  and  a  writ  of  inquiry  awarded  to  be  executed  at 
the  next  term.  At  May  term,  1827,  the  judgment  by  default 
was  set  aside,  as  far  as  it  respected  Elijah  Embree,  and  leave 
giyen  him  to  plead.  He  craved  oyer  of  the  writing  obligatory, 
etc.,  and  demurred;  the  plaintiffs  joined  in  demurrer.  The 
cause  was  then  continued,  from  term  to  term,  until  1828,  when 
a  noUe  prosequi  as  to  Elijah  Embree  was  entered.  At  the  same 
term  the  writ  of  inquiry  was  executed,  and  the  damages  assessed 
by  the  jury  to  four  thousand  three  hundred  and  thirty-eight  dol- 
lars and  thirteen  cents,  and  execution  to  issue.  At  the  Novem- 
ber term  of  the  said  court,  1829,  it  is  stated  in  the  record  that 
since  the  rendition  of  the  judgment,  in  1827,  it  being  suggested 
to  the  court  that  Nicholas  Carriger,  one  of  the  defendants,  de- 
parted this  life,  and  that  Leonard  Carriger  and  Jonathan 
Eaton  are  his  administrators;  it  is  therefore  ordered  by  the 
court  that  a  adre  /ados  issue  for  them  to   appear  and  sho^ 
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cause  why  execution  should  not  issue  against  them,  to  be 
levied  of  the  goods  and  chattels  of  their  intestate  in  their  hands, 
etc.  At  the  return  of  the  said  scire  faciaSy  February  term,  1830, 
it  having  been  executed  on  the  administrators,  they  appeared 
and  pleaded  that  the  final  judgment  was  not  rendered  in  the 
cause  mentioned  in  the  scire  faciaa  against  the  defendants,  un- 
til the  August  term  of  the  county  court  of  Hawkins,  in  the  year 
1828,  and  that  the  defendant  in  the  said  action,  Nicholas  Car- 
riger,  their  intestate,  died  on  the  twenty-fourth  day  of  May, 
1827,  before  final  judgment  was  rendered  in  said  cause,  and 
that  nothing  but  judgment  by  default  was  rendered  against  the 
said  Nicholas  Garriger  in  his  life-time.  To  this  plea  the  plaint- 
iff demurred,  and  the  defendants  joined  in  demurrer.  The 
county  court  sustained  the  demurrer,  and  gave  judgment  that  the 
plaintiff  should  have  execution  against  the  defendants,  the  ad- 
ministrators of  Nicholas  Carriger,  deceased,  for  the  sum  of  four 
thousand  three  hundred  and  thirty-eight  dollars  and  thirteen 
cents,  the  amount  of  the  judgment  in  the  scire /acia»  mentioned, 
with  interest  from  the  twenty-ninth  of  August,  1828,  with  costs, 
to  be  levied  of  the  goods  and  chattels  of  their  intestate,  Nicho- 
las Carriger,  deceased,  to  be  a;dministered. 

To  this  judgment  of  the  county  court  of  Hawkins,  the  ad- 
ministrators took  their  writ  of  error,  and  brought  up  the  cause 
to  the  circuit  court  of  Hawkins  county.  Several  errors  are  as- 
signed, but  it  is  not  necessary  to  particularize  them,  as  the 
commoD  error  assigned  is  sufScient,  the  [court]  having  rendered 
judgment  against  the  defendants  below,  the  administrators; 
for  no  proposition  in  our  law  is  more  dear  than  this,  that  a 
judgment  rendered  against  a  dead  man  is  an  absolute  nullity. 
The  object  of  all  law  is  the  living  man,  not  the  dead  body. 
The  defendants  in  error's  case  is  not  helped  by  a  scire  facU»i 
its  object  is  to  enforce  against  the  administrators  a  lien  pre- 
viously established  against  and  fixed  upon  their  intestate. 
When  there  is  no  such  lien,  the  scire  facias  is  powerless;  its 
action  is  not  original,  but  consecutive  and  successive;  wholly  de- 
pendent upon  the  liability  created  against  the  living  man. 
Without  this  foundation,  the  sdre  facias  against  the  adminis- 
trator is  only  an  inoperative  and  empty  form,  without  sub- 
stance and  without  effect.  The  circuit  court  reversed  the  judg- 
ment of  the  county  court,  and  gave  judgment  in  favor  of  the 
administrators,  which  judgment  this  court  affirms.  The  point 
in  this  cause  has  been  also  adjudged  at  the  last  term  of  this 
court  at  Beynoldsburg,  in  the  case  of   KeUy  v.  Lucas  and 
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Hooper,^  where  it  was  held  that  a  judgment  rendered  against  a 
dead  man  is  void. 
Judgment  aiBrmed. 

See  Kelly  y.  Hooper,  3  Yerg.  3d5;  Morrison  y.  DeaderUk^  10  Hmnph.  341. 
The  rule,  as  laid  down  in  the  principal  case,  has  been  somewhat  modified  by 
the  code  of  Tennessee,  sec.  4380.  The  weight  of  authority  is  against  a 
raling  as  broad  and  unqualified  as  established  in  Carter  v.  Carriger'a  A(lm*rs, 
and  other  oases  there  cited:  Freeman  on  Judgments,  sees.  140,  153»  and  cases 
cited. 


OaujEn  V.  Thompson. 

[8  TSBOIB,  47S.] 

PMBiasiOH  ov  Pkbsokal  Pbopsett  Rbtained  by  the  vendor  after  an  ab- 
adlnte  sale  is  prma/ade  evidence  of  fraud,  but  not  fraud  per  se. 

Tboysb  for  five  negroes.  Plaintifi,  to  support  his  title,  read 
in  eridence  a  bill  of  sale  for  the  negroes,  dated  May  22, 1826, 
from  J.  Welch  to  himself.  On  January  23,  1828,  the  defendant, 
a  constable  of  Bedford  county,  levied  eighteen  executions  upon 
the  negroes,  then  in  possession  of  plaintiff,  as  the  property  of 
Welch,  and  sold  them  to  satisfy  said  executions.  The  defense 
was  that  the  sale  from  Welch  to  plaintiff  was  fraudulent  and  his 
bill  of  sale  void  as  to  creditors.  The  court  instructed  the  jury 
that  "  if  possession  did  not  accompany  and  follow  the  deed,  it 
being  absolute  on  its  face,  it  was  not  alone  a  badge  of  fraud, 
bat  was  fraud  in  itself,  such  as  would  render  the  deed  Yoid  as 
to  the  creditors  and  subsequent  purchasers." 

James  CampbeU,  for  the  plaintiff  in  error.  If  property  be  sold 
and  conveyed  by  deed  absolute  upon  its  face,  if  the  possession 
do  not  follow  the  deed,  it  is  not  fraudulent  per  se,  though  it  be 
evidence  of  fraud,  devolving  the  proof  of  fairness  and  consider- 
ation upon  the  purchaser:  Ingles  v.  Donelson,  2  Hayw.  67;  Bur- 
ren  v.  ParUen^  5  Johns.  258;  Beala  v.  Ouemsey^  8  Id.  446  [5  Am. 
Dec.  848]. 

H.  L.  Tumey,  for  the  defendant  in  error.  In  an  absolute  sale  of 
personal  property,  the  possession  must  accompany  and  follow 
the  deed,  or  it  is  fraudulent  in  law:  1  Tenn.  91;  4  Binn.  258; 
1  Cranch,809;  2  Munf.  841;  8  Id.  1;  5  Serg.  &  B.  275;  1 
Halst.  165;  5  Conn.  200;  9  Id.  837;   1  Atk.  165;  2  T.  B.  587. 

By  Court,  Gbesn,  J.  We  shall  not  notice  the  evidence,  or 
eocsider  how  far  the  proof  may  go  to  show  the  existence  of 

1.  8  Terg.  896. 
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fraud  in  fact.  The  charge  of  the  judge  narrowed  down  the  in- 
quiry of  the  jury  to  the  simple  fact,  whether  possession  accom- 
panied and  followed  the  deed.  If  it  did  not,  he  told  the  jury 
that  it  was  fraud  j:er  se.  This  question  is  one  of  great  moment 
to  society.  The  rights  of  creditors  on  the  one  hand,  and  of 
purchasers,  for  a  full  and  fair  consideration  from  a  person 
indebted,  on  the  other,  are  deeply  inyolved  in  its  decision. 
Until  the  case  of  Edwards  v.  Earhen,  executor  of  Mercer^  2  T.  B. 
587,  it  had  been  considered,  in  some  of  the  cases,  that  the  sale 
of  a  chattel,  uDaccompanied  by  the  delivery  of  possession,  was 
an  evidence  of  fraud  to  be  left  to  a  jury,  under  the  direction  of 
the  court,  and  not  as  constituting  in  itself,  in  point  of  law,  an 
actual  fraud,  which  rendered  the  transaction  as  to  creditors  en- 
tirely void.  In  that  case,  the  court  take  up  the  question  and 
decide,  with  the  concurrence  of  all  the  judges  of  England,  that 
unless  possession  accompanies  and  follows  the  deed,  it  is  fraud- 
ulent  and  void.  That  case  has  been  generally  followed  in  En- 
gland; but  in  the  case  of  Steward  v.  Lambe,  1  Brod.  &  B.  506, 
decided  in  1820,  the  rule  is  relaxed,  the  court  holding  the  pos- 
session of  the  vendor  to  be  only  presumptive  evidence  of  fraud; 
thus  shaking  the  authority  of  the  case  of  Edwards  t.  Harden, 
The  supreme  court  of  the  United  States,  in  the  case  of  ffamiU 
ton  v.  RusseU,  1  Oranch,  309,  following  the  case  of  Edwards  y. 
Harben,  decide  the  same  principle.  The  intent  of  the  statute 
of  frauds,  they  say,  is  best  promoted  by  this  construction.  The 
old  superior  court  of  this  state,  in  Began  v.  Kennedy,  1  T.  B. 
91/  intimates  the  same  opinion.  These  cases  have  been  pressed 
upon  the  court  by  the  counsel  for  the  defendant  in  error,  with 
great  force,  as  being  authoritative  upon  this  court.  It  is  ar- 
gued, too,  that  the  rule  is  salutary  and  just,  and  comports  vnth 
the  intent  of  the  statute  of  frauds.  This  court  can  not  but 
feel  great  reluctance  to  dissent  from  these  high  authorities;  but 
in  the  state  of  New  York,  where  the  courts  have  followed  the 
English  law  probably  more  closely  than  in  any  other  state  of 
the  Union,  the  authority  of  this  rule  has  been  shaken,  and  a 
different  one  established.  It  has  been  there  held,  that  where 
the  possession  does  not  accompany  and  follow  the  deed,  it  is 
only  strong  prima  facie  evidence  of  fraud.  This  was  the  doc- 
trine in  the  case  of  BedU  v.  Ouemsey,  8  Johns.  348  [5  Am.  Dec. 
348].  The  court  say:  ''The  non-delivery  of  the  goods  at  the 
time  of  the  sale  is  of  itself  a  circumstance  of  fraud,  as  waa 
stated   in  Twyne^s  ca&e,   3   Co.   80,   b,   but  it  is  only  prima 

1.  1  Orerton  (Teim.),U. 
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facie  evidence  of  fraud,  and  the  circumstance  may  admit  of  ex- 
planation." It  might,  however,  be  inferred  from  the  case  of 
Slurievani  v.  Ballard,  9  Johns.  337  [6  Am.  Deo.  281J,  that  the 
strict  doctrine  was  adopted  in  that  state;  but  the  contrary  has 
since  been  repeatedly  held,  and  is  now  the  settled  law:  Dicken- 
6on  v.  Cooky  17  Johns.  334;  Ludlow  v.  Hard  ei  al,  19  Id.  218; 
and  the  case  of  Bignell  v.  Hopkins.  3  Cow.  166.*  In  the  other 
states  of  the  Union,  some  have  adopted  the  strict,  and  others 
the  more  liberal  rule.  In  North  Carolina  the  more  liberal  rule 
has  prevspiled:  Falkner  v.  Perkins ,  2  Hayw.  224;  Trotter  v.  How- 
ard, 1  Hawks,  320  [9  Am.  Dec.  640].  l^yne'8  case,  3  Co.  80,  b, 
has,  we  believe,  been  uniformly  followed  in  North  Carolina; 
and,  BO  far  ae  we  know,  has  been  understood  to  be  the  law  in 
this  state. 

This  court,  in  the  case  of  Burrows  v.  Oliver^  at  Sparta,  de- 
termined that  the  non-delivery  of  goods  at  the  time  of  the  sale, 
was  only  prima  facie  evidence  of  fraud.  That  was  the  case  of 
the  purchase  of  a  horse.  A  bill  of  sale  was  executed,  absolute 
on  its  face,  and  the  vendee  immediately  loaned  to  the  vendor 
the  use  of  the  horse;  and  while  thus  in  his  possession,  the 
horse  was  levied  on  and  sold  as  his  property.  The  vendee 
brought  his  action,  and  upon  proof  of  the  fairness  of  the  trans- 
action, he  was  permitted  to  recover.  This  rule,  we  think,  com- 
ports best  with  the  understanding  and  interest  of  society.  It 
throws  the  onus  of  proof  upon  the  vendee,  and  places  it  beyond 
the  reach  of  probability,  that  cases  of  fraudulent  sales,  with  this 
presumption  against  them,  can  be  sustained  before  a  jury.  If 
the  possession  continue  with  the  vendor,  the  presumption  of 
fraud  arises  from  this  strong  evidence  of  it;  but  it  is  a  pre- 
sumption which  may  be  repelled  by  proof  of  fairness  in  the 
transaction^  and  a  full  and  adequate  consideration  paid.  We 
do  not  think  that  the  danger  of  injury  to  creditors  from  the 
adoption  of  this  rule  would  be  considerable,  and  surely  it 
would  shock  the  common  sense  of  mankind  to  say,  that  where 
a  purchase  had  been  fairly  made,  and  a  full  consideration  paid 
for  the  property,  if  the  vendee  venture  to  indulge  a  kind  and 
benevolent  feeling  towards  an  unfortunate  family,  by  permit- 
ting the  property  to  remain  a  short  time  with  the  vendor,  he  shall 
not,  in  a  contest  with  a  creditor,  be  permitted  to  prove  that 
the  transaction  was  fair,  but  that  the  law  will  conclude  him,  and 
brand  one  of  his  best  acts  with  the  foul  appellation  of  fraud. 
But  it  is  said,  let  a  condition  be  inseiied  in  the  deed.     The 
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motive  (in  fair  transactions)  to  leave  the  property  in  the  possea- 
sion  of  the  vendor,  often  arises  from  the  situation  of  the  familj, 
brought  to  the  notice  of  the  vendee  after  the  purchase  and 
execution  of  the  deed.  Under  these  circumstances  the  pur- 
chaser yields  to  the  influence  of  a  generous  and  humane  feeling, 
and  it  is  enough  for  the  security  of  creditors,  to  make  his  act  a 
< '  strong  evidence  of  fraud/'  without  saying  by  a  positiTe  rule, 
that  although  he  was  not  guilty  of  fraud  in  fact,  yet  he  shall  be 
held  guilty  by  a  conclusion  of  law.  A  majority  of  the  court 
is  therefore  of  opinion  that  this  judgment  be  reversed,  and 
that  the  cause  be  remanded  to  the  circuit  court  of  Franklin 
county,  for  a  new  trial  to  be  had  upon  the  principles  of  law  as 
laid  down  in  the  opinion. 

Whtte,  J.  (dissenting).  I  am  of  opinion  that  the  chaise  of 
the  judge  in  this  case  is  sustained  by  the  weight  of  authority, 
although  there  are  reasonable  opinions  to  the  contrary.  I 
think,  therefore,  the  judgment  of  the  circuit  court  should  be 
affirmed. 

Judgment  reversed. 


Cited  and  approved  in  Darwin  v.  HandUy,  3  Terg.  604;  Toumg  v.  PaU^ 
4  Id.  164;  Manty  v.  KiUough,  7  Id.  446;  Wiley  v.  Lashlee,  8  Humph.  720| 
Shaddon  y.  KnoU,  2  Swan,  362;  Orubba  v.  Cfreer,  5  Goldw.  164. 

Bbtkntion  or  Possession  bt  Vendor  ob  MoRraAOOB. — See  oo  this  sub- 
ject, the  note  to  BisgeU  v.  Hopkins,  15  Am.  Deo.  263;  and  Cobum  v.  Pideor* 
ing,  14  Id.  375,  note. 
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P  TbbOBB»481.] 

IjDbk  AoQuntED  BT  THE  LsvT  OF  AN  EXECUTION  may  be  lost,  if  there  is 
gross  laches  in  not  having  the  property  sold  in  a  reasonable  time,  or  if 
the  property  is  released  and  time  given  to  the  defendant. 

Lien  which  a  Judgment  Cbeditob  Aoquires  on  the  personal  property  of 
his  debtor  by  the  levy  of  his  execution,  is  not  released  so  as  to  subject 
the  property  to  the  levy  of  junior  executions  by  an  injunction,  soed  out 
either  by  the  execution  debtor  or  third  parties,  unless  the  judge  grant- 
ing the  injunction  requires  security  to  be  given  for  the  judgment  debt, 
and  such  security  is  given. 

''^  ere  an  Injunction  is  Dissolved,  upon  the  condition  that  the  judg- 
ment creditor  give  bond,  with  good  security  to  refund  on  final  hearing,  if 
■o  required,  neither  the  judgment  creditor,  who  is  a  public  officer,  suing 
officially,  nor  the  sheriff,  can  be  charged  with  laches,  the  one  in  not  giv- 
ing the  bond,  and  the  other  in  iiot  selling  the  property  ao  as  to  let  ia 
junior  creditors. 
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On  September  4, 1821,  a  Ji.  fa.  was  placed  in  the  hands  of 
Jett,  Bheriff  of  White  county,  in  favor  of  Eli  Sims,  irastee  of 
that  county,  commandiug  him  to  make  out  of  the  goods,  etc., 
of  Thomas  Taylor  and  others,  one  thousand  five  hundred  and 
twenty-seven  dollars  and  fifty  cents.  On  September  6,  the^. 
fa.  was  levied  on  certain  slaves  as  Taylor's  property,  but  before 
the  sale,  a  bill  was  filed  against  Jett,  Sims,  and  Taylor,  ly 
James  P.  and  Mary  Taylor,  who  claimed  the  slaves,  and  prayed 
that  the  sale  be  enjoined.  A  fiat  for  an  injunction  was  issued, 
restraining  the  sheriff  from  selling  the  slaves,  but  directing 
him  to  keep  them  in  his  possession.  No  writ  of  injunction  was 
issued,  but  it  was  agreed  by  the  counsel  for  the  parties  that  the 
restraining  order  should  be  dissolved  on  Jett  giving  security 
for  the  forthcoming  of  the  slave  to  abide  the  judgment  of  the 
court.  The  court  made  an  order  dissolving  the  restraining 
order  and  allowing  Sims  to  sell,  on  condition  that  he  give  a 
bond  and  security  to  refund  should  the  court  so  decree.  The 
bill  was  dismissed  on  the  final  hearing  at  the  June  term,  1825. 
At  the  July  term,  1825,  of  the  county  court  of  White  county, 
ii  vend.  ex.  was  ordered,  and  the  slaves  were  soon  after  sold  to 
satisfy  Sims'  judgment.  On  March  23,  1825,  several  execu- 
tionSy  at  the  suit  of  the  plaintiff  against  Thomas  Taylor,  came 
to  the  hands  of  Jett,  upon  all  of  which  he  returned  "  no  prop- 
erty found."  The  present  action  was  brought  against  Jett,  as 
sheriff,  for  a  false  return.  The  plaintiff's  right  to  recover  de- 
pended on  the  question  whether  said  slaves  were  liable  to  the 
satisfaction  of  the  plaintiff's  execution.  Judgment  was  en- 
tered in  favor  of  Jett,  and  plaintiff  sued  out  a  writ  of  error. 

O.  W.  Gibbs,  for  plaintiff  in  error:  1.  The  filing  of  the  bill, 
without  an  injunction  issued  and  served  upon  the  sheriff,  or 
security,  did  (not)  hinder  him  from  selling  the  property,  and  the 
delay  was  without  lawful  excuse,  and  is  an  abandonment  of  the 
levy  where  subsequent  judgment  creditors  are  concerned:  Peck, 
80;  Peake  N.  P.  Cas.  65;  4  East,  522.  2.  If  there  had  been  a 
regular  injunction,  this  was  dissolved  in  December,  1822.  The 
agreement  between  the  sheriff  and  judgment  creditor  on  one 
side,  and  the  complainants,  by  their  counsel,  that  the  slaves 
should  not  be  sold  until  final  trial,  can  not  hold  the  property 
covered  up  from  other  creditors  for  upwards  of  two  years. 
8.  When  an  execution  is  levied  upon  personal  property,  and  an 
injunction  is  issued,  the  levy  is  vacated,  and  new  execution 
must  issue.  An  order  of  sale  on  the  old  levy  is  a  mere  nullity: 
FerHns  v.  Overton,  Mart.  &  Terg.  367. 
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Samuel  Tumey,  contra. 

By  Court,  Green,  J.  The  lien  ft  plaintiff  acquires  by  the 
levy  of  his  execution  may  be  lost,  if  he  be  guilty  of  gross  laches 
in  not  Laving  the  property  sold  in  reasonable  time,  or  if  he 
release  the  property  and  give  time  to  the  defendant;  and 
it  may  be  that  when  the  execution  is  enjoined,  and  security 
taken  for  the  debt,  the  property  levied  on  would  be  released. 
In  the  two  first  mentioned  cases,  it  would  be  unreasonable  to 
say  that  a  party  should  still  retain  his  lien,  and  thus  exclude 
all  other  execution  creditors  from  having  an  opportunity  of 
making  their  demands.  In  the  last  case  it  has  been  said,  that 
because  the  property  is  released  and  returned  to  the  debtor, 
and  the  creditor  has  security  for  his  debt  in  the  injunction 
bond,  therefore  the  property  which  had  been  levied  on  becomes 
the  debtor's  again,  and  liable  to  other  execution  creditors. 
There  is  much  reason  for  this  conclusion,  because,  by  our  prac- 
tice, the  injunction  bond  is  taken  in  lieu  of  the  deposit  of  the 
money  with  the  master,  as  is  the  practice  in  England;  and  it  is 
made  the  duty  of  the  clerk,  upon  the  dissolution  of  an  injunc- 
tion, to  enter  up  judgment  on  the  bond  against  the  principal 
debtor  and  his  securities.  Were  it  not  for  the  security  the  law  has 
thus  provided  for  the  creditor,  whose  execution  may  be  enjoined, 
it  would  be  extremely  unreasonable  that  he  should  lose  his  lien 
on  account  of  an  injunction,  when  he  was  guilty  of  no  fault  or 
negligence  himself.*  Were  the  law  so,  a  debtor  might  at  any 
time  give  precedence  to  a  younger  execution  of  a  favorite  cred- 
itor, by  enjoining  a  sale  under  the  elder  one.  In  the  case  be- 
fore the  court,  although  an  injunction  was  ordered,  no  security 
was  given,  or  required  by  the  fiat  of  the  judge.  He  directed 
that  the  sheriff  retain  possession  of  the  negroes,  subject  to  the 
further  order  of  the  court.  As,  therefore,  the  removal  of  the 
lien  by  injunction,  in  ordinary  cases,  is  founded  on  the  secur- 
ity for  the  debt  contained  in  the  injunction  bond,  and  as  in 
this  case  no  bond  was  taken,  or  required,  the  principle  can 
have  no  application  here. 

We  will  next  consider  whether  Sims,  the  trustee,  was  guilty  of 
such  negligence  as  to  cause  a  forfeiture  of  his  lien.  It  is  said  the 
injunction  was  dissolved,  and  he  might  and  ought  to  have  pro- 
ceeded with  his  execution.  It  is  true  the  injunction  was  dis- 
solved; but  it  was  upon  condition  that  Sims  would  give  bond 
and  security  to  refund,  in  case  the  complainants  should  obtain 
a  decree.  Sims,  the  execution  creditor,  was  a  public  officer, 
the  trustee  of  White  county.     The  money,  when  collected,  be- 
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longed  to  the  tareasniy  of  White  county,  and  not  to  him  indi- 
yidaallj.  Waid  it  reasonable  to  suppose  that  he  would  gire  the 
security  required,  and  thus  become  individually  bound  to  refund 
one  thousand  five  hundred  dollars,  in  order  to  get  the  privilege 
ol  collecting  that  sum  by  the  sale  of  disputed  property,  the 
collection  of  which  did  not  interest  him  more  than  any  other 
citizen  of  White  county  ?  Surely  not.  He  can  not  be  charge- 
able therefore  with  negligence;  for  he  could  not  proceed  but 
by  incurring  a  responsibility  which  no  man  in  his  senses  would 
have  incurred.  We  do  not  think,  therefore,  that  Sims  has  been 
guilty  of  any  fault  or  negligence;  for  the  bill  was  not  dismissed 
until  June  term  of  the  chancery  court,  1825;  and  we  find  him  in 
July  hastening  the  sale  of  the  property  by  a  venditioni  exponas. 
The  sheriff,  Jett,  can  not  be  chargeable  with  negligence,  for  the 
same  reasons  that  excuse  Sims.  The  right  to  the  property  was 
disputed.  A  bill  was  filed  by  the  adverse  claimants,  and  he 
was  made  a  party.  If  he  had  sold  after  the  dissolution  of  the 
injunction,  it  would  have  been  at  his  peril.  He  had  the  negroes 
in  his  possession,  and  was  liable  to  the  true  owners.  It  was 
better  for  all  parties  that  the  sale  should  be  suspended.  In- 
deed, it  was  the  only  prudent  course  to  pursue.  There  is  no 
ground,  therefore,  to  say  that  Sims'  lien  was  in  any  wise  lost. 
His  execution  having  taken  the  property,  the  return  of  th« 
sheriff  in  the  plaintiff's  executions  was  warranted  by  the  truth. 
The  case  relied  on  in  4  East,  522,  was  a  case  of  gross  negligence, 
to  proceed  with  the  sequestration  for  eighteen  months,  there 
being  no  impediment  in  the  way,  nor  excuse  wherefore  the  de- 
lay  had  taken  place.  That  is  not  this  case.  Here  there  was  no 
negligence,  no  delay,  other  than  that  which  was  warranted  un- 
der the  circumstances  by  law. 

Upon  the  question  made  in  relation  to  the  evidence,  it  is  un- 
necessary to  give  an  opinion.  The  point  heretofore  discussed 
settles  the  rights  of  the  parties;  and  although  slight  irregulari- 
ties in  the  admission  of  testimony  may  have  occurred,  yet, 
as  the  court  see  that  a  new  trial  could  do  the  plaintiff  in  error 
no  good,  we  affirm  the  judgment. 

Judgment  affirmed. 

Cited  in  Ch^iUr  v.  Appenofif  4  Heiak.  654^  and  Cfrten  v.  Lankr,  5  Id.  078. 

DsLAT  DT  Skluno  after  levy  of  an  exeoation  does  not  destroy  the  lien: 
Loehe  v.  Coleman^  15  Am.  Deo.  118.  lien  of  exeoation  is  lost  by  allowing 
writ  to  become  donnant:  Hickok  v.  CoaUs,  20  Id.  632;  Palmer  y.  Clarke^  21 
Id.  340.  The  lien  of  an  execution  la  suspended,  bat  not  deatroyed  by  an  in* 
Junction:  Lytm  r.  Oridley^  12  Id.  691. 
Am.  Dao.  Vol.  XXIV— 88 
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Jeweto's  Lessee  v.  Stockton. 

[3  Yeboeb,  492.] 

Deed  bt  One  Tenant  in  common,  conveying  a  specific  portion  of  the  com- 
mon estate  by  metes  and  bounds,  is  void  as  against  his  co-tenant^  to 
whom  the  portion  so  conveyed  is  subseauently  set  apart  by  partition. 

George  W.  Seyieb  and  William  Chilton,  in  1819,  were  the 
owners  as  tenants  in  common  of  a  large  tract  of  land.  In  1821, 
Sevier  sold  forty-five  acres  of  the  common  estate  to  the  defend* 
ant,  Stockton.  In  1625,  a  partition  was  made  between  Sevier 
and  Cbilton  of  tbe  premises  held  by  them  as  tenants  in  com- 
mon, and  the  forty-five  acres  conveyed  to  Stockton  was  in- 
cluded within  the  moiety  assigned  to  Chilton.  In  1827,  the 
latter  sold  to  the  plaintifiTs  lessor  five  hundred  acres  of  the 
moiety  a:^signed  to  him,  which  included  the  forty-five  acres 
conveyed  to  Stockton.  The  court  charged  the  jury  ''that 
Sevier  could  sell  his  part  of  the  forty-five  acres." 

Verdict  for  defendant.  Motion  for  a  new  trial,  which  was 
refused.  The  cause  was  removed  to  this  court  by  a  writ  of 
error. 


By  Court,  Whtte,  J.  The  question  presented  upon  this 
record  for  the  opinion  of  the  court  is,  whether  one  tenant  in 
common  can  convey  his  interest  in  a  particular  specified  part 
of  the  subject  held  by  the  tenancy  in  common;  or,  in  other 
words,  whether  one  tenant  in  common  can  convey  his  interest 
in  a  particular  spot  of  the  land,  designated  by  metes  and 
bounds;  which  spot  forms  only  a  part  of  the  land  held  by  tho 
tenancy  in  common. 

No  case  from  tbe  English  common  law  writers  has  been  ad- 
duced by  the  counsel  in  argument  on  either  side  of  this  ques- 
tion that  has  any  direct  bearing  on  the  question,  and  the  court 
has  not  been  more  fortunate  in  their  research  into  the  books  to 
which  this  place  has  afforded  them  access.  Upon  looking  into 
Littleton,  Coke,  and  Gilbert,  nothing,  if  anything,  is  obtained 
that  may  be  said  to  be  properly  appertaining  to  the  point.  In 
them  are  numerous  cases  of  conveyances  by  joint  tenants,  but 
they  are  mostly  in  transfers  of  different  portions  or  parts^of  the 
interest  or  estate  of  tbe  tenancy,  not  of  any  portion  or  part  of 
the  subject-matter,  or  land  specifically  designated  in  location. 
But  upon  this  question,  which  is  entirely  new  to  us,  being  now 
presented  to  the  courts  of  this  state  for  the  first  time,  although 
nothing  authoritative  has  been  found  in  the  English  com  moo 
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law  decisions,  to  lead  us  to  a  satisfactory  conclusion;  yet  we 
are  relieyed  upon  looking  into  the  decisions  of  this  Union, 
where  we  find  that  the  question  has  been  raised  and  decided 
upon  common  law  principles. 

The  supreme  courts  of  the  states  of  Massachusetts  and  Oon- 
nectioat  haye  both  acted  on  the  very  point  now  before  us,  in 
two  cases  in  the  former  state,  and  in  four  cases  in  the  latter 
state.  In  Massachusetts,  in  the  case  of  Porter  v.  EUl  [6  Am. 
Dec.  22],  the  supreme  judicial  court  has  decided  that  one  joint 
tenant  can  not  convey  a  part  of  the  land  by  metes  and  bounds 
to  a  stranger:  See  the  case,  9  Mass.  84.  So  in  the  same  state 
and  same  court,  in  the  case  of  BartleU  y.  Harlow  [7  Am.  Dec. 
76],  it  is  decided  that  an  execution  against  one  holding  lands 
in  joint  tenancy,  or  tenancy  in  common,  can  not  be  extended 
on  a  part  of  the  lands  so  holden  by  metes  and  bounds:  See  the 
case  in  12  Mass.  842.  In  this  last  case,  the  judges  have  gon^ 
into  an  examination  of  the  question  at  considerable  length;  in 
doing  so,  they  have  taken  a  review  of  the  English  books  treat- 
ing of  joint  tenancy  and  tenancy  in  common,  and  in  their  re- 
marks some  passages  are  cited  from  them  and  commented 
upon,  but  they  are  by  that  court  considered  too  indefinite  in 
their  import,  and  too  doubtful  as  to  their  intended  application, 
to  be  claimed  as  authorities  on  the  one  side  or  the  other  of  the 
question  before  them.  They  are  therefore  dismissed  by  them 
as  being  entitled  to  very  little  consideration,  especially,  it  is 
said,  where  they  appear  to  be  in  any  degree  inconsistent  with 
the  general  principles  of  law  applicable  to  the  subject.  That 
court  further  adds,  amongst  other  reasons  for  its  judgment, 
**  that  it  would  in  many  cases  tend  to  the  prejudice,  and  even 
to  the  destruction  of  interest  of  the  co-tenants,  if  the  other 
might  convey  to  a  stranger  his  moiety  in  several  distinct  parcels 
of  the  land.  The  owner  of  a  moiety  of  a  farm,  thus  circum- 
stanced, instead  of  one  piece  of  land  conveniently  situated  for 
cultivation,  would  on  a  partition  be  compelled  to  take  perhaps 
ten  or  twenty  different  parcels  interspersed  over  the  whole 
tract,  and  separated  by  the  parts  allotted  to  the  several  grant- 
ees. Suppose  that  two  men  had  jointly,  or  in  common,  land 
in  a  town  sufficient  only  for  two  house  lots,  and  that  one  of 
them  could  convey  to  ten  persons  his  share  in  as  many  different 
portions  of  the  land,  or  that  so  many  executions  could  be  thus 
levied  on  his  share,  the  other  original  co-tenant  would,  on  a 
partition,  be  compelled  to  take  ten  different  lots  or  parcels  not 
adjoining  to  each  other,  and  each  too  small  for  any  useful  pur* 
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pose,  instead  of  one  honse  lot,  to  which  he  was  originallj  en* 
titled  as  against  the  grantor. 

They  farther  saj  that  this  restraint,  by  which  one  co-tenant  is 
prevented  from  conveying  distinct  portions  of  the  lands,  is  a 
necessary  incident  to  the  estate;  that  as  each  was  originally  enti- 
tled to  one  moiety  for  quantity  and  quality,  to  be  assigned  to  him 
by  commissioners,  or  by  a  jury  in  due  course  of  law,  neither  of 
them  shall  by  his  own  act  control  the  coioimissioners  or  jurors, 
and  prevent  their  assigning  to  his  companion  such  portion  and 
in  such  manner  as  they,  in  the  exercise  of  a  sound  discretion, 
would  have  thought  just  and  proper.  As  the  co-tenant  had  not 
originally  any  such  right  or  authority  in  himself  to  control  the 
proceedings  on  a  partition,  so  neither  can  he  transfer  such  a  right 
to  any  assignee  or  grantees  of  his  share.  Of  the  four  cases 
above  mentioned,  decided  in  the  supreme  court  of  errors  of  the 
state  of  Connecticut,  this  court  has  at  this  place  only  had  access 
to  the  latest  one  of  them,  OrvswoJd  v.  Johnson^  decided  in  the 
year  1824;  in  which  case,  however,  the  other  three  cases  are 
referred  to  and  recognized  by  the  chief  justice  in  delivering  the 
opinion.  Oriswold  v.  Johnson  was  an  action  of  ejectment  tried 
at  New  London,  October  term,  1823,  before  Peters,  J.  The 
judge  instructed  the  jury,  '*  that  the  deed,  as  it  embraced  but  a 
part  of  the  common  estate,  describing  it  by  metes  and  bounds, 
was  void,  and  conveyed  no  estate  whatever  to  the  plaintiff/' 
The  jury  found  a  verdict  for  the  defendant,  and  the  plaintiff 
moved  for  a  new  trial  for  a  misdirection.  Plumer,  chief  justice, 
delivered  the  opinion.  The  last  sentences  of  it,  containing  the 
result,  will  only  be  cited,  omitting  the  reasons,  as  he  has  re- 
ferred to  the  cases  from  Massachusetts  above  noticed  with 
othera,  as  supporting  the  opinion  he  has  delivered.  He  says, 
"  the  deed  of  this  common  estate  by  metes  and  bounds,  the  one 
tenant  in  common  thus  attempting  to  make  a  partition  of  the 
property  without  any  co-operation  of  the  other,  is  undoubtedly 
void.  The  point  is  at  rest  and  not  to  be  questioned:  Plinmon  v. 
Heavenworth,  2  Conn.  244;'  Starrs  v.  HeaveU,  2  Id.  243;' 
MUclvell  V.  Plaren,  4  Id.  495;'  Bartleit  v.  Harhw,  12  Mass.  342 
{7  Am.  Dec.  76];  Porter  \.  EUl,  9  Id.  34  [6  Am.  Dec.  22].  The 
determination  of  the  judge  below  was  correct,  and  no  new  trial 
is  to  be  granted." 

Petebs,    Bbainabd,  and  Bristol,    JJ.,    were   of  the  same 
opinion. 

1.  Hinmam  y.  LeaoenwoHk,  2  Oonn.  244,  In  nde. 
3.  Starr  ▼.  Leavitl,  2  Conn.  243;  7  Am.  Deo.  968. 
8.  Mitekell  t.  H(uen,4  Conn.  496;  10  Am.  Oto.  im. 
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Let  the  judgment  of  the  circuit  court  be  reversed,  and  this 
eause  be  remanded  for  a  new  trial,  on  which  the  judge  will 
charge  the  law  as  held  in  this  opinion. 

Judgment  reversed. 

CoNYETANCES  BY  Metbs  AND  BouNDS,  or  in  Severalty,  by  one  of  several 
QO-tenants,  and  their  validity  and  efifect,  are  considered  in  sections  199  to  288 
of  Freeman  on  Go-tenancy  and  Partition;  and  in  Porter  v.  Hill,  6  Am.  Dea 
92,  and  note 
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OF 
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Davison  v.  State. 

[4  VbbmOIT,  288.] 

A  Claim  will  not  Lis  against  thb  Statb  nt  Uw  or  in  equity,  or  bf 
analogy  to  the  priociples  of  law,  to  enable  a  petitioner  to  reoover  moneyi 
whioh  he  as  bail  had  paid,  by  reason  of  the  departure  of  his  principal 
"withont  the  jail  liberties,  nnder  permission  of  a  suspension  law,  which 
had  been  adjudged  oncoustitntloual. 

Pbtition  to  the  county  court,  pursuant  to  the  proyisions  of 
the  statute  of  1831,  and  removed  by  the  petitioner  to  this  court. 
It  appeared  from  the  bill  of  exceptions,  certified  by  the  county 
court,  that  one  Preston  was,  in  the  year  1821,  a  prisoner  with- 
in the  liberties  of  Chelsea  jail,  the  petitioner  being  his  surety 
for  these  liberties.  He  was  imprisoned  on  an  execution  in 
favor  of  one  Spooner.  Preston,  without  the  knowledge  of 
Davison,  petitioned  the  legislature  for  and  obtained  an  act  of 
suspension,  in  what  had  been  the  usual  forms  for  such  acts, 
freeing  his  body  from  arrest  or  imprisonment  for  five  years,  and 
purporting  to  authorize  him  to  leave  said  liberties  on  lodging 
a  true  and  attested  copy  of  the  act  with  the  keeper  of  the 
prison.  He  lodged  such  copy  with  the  keeper,  and  departed. 
On  suit  being  brought  against  tbe  petitioner  on  the  bond,  he 
set  up  the  suspension  act  as  a  defense;  but  the  act  was  declared 
unconstitutional,  and  petitioner  was  obliged  to  pay  the  whole 
debt.  After  collecting  from  Preston  all  that  could  be  found, 
there  was  still  remaining  three  hundred  and  fifty  dollars,  which 
the  petitioner  prayed  tbe  court  to  allow  him  under  the  provis- 
ions of  the  statute  of  1831.  That  statute  authorized  the  court 
to  make  this  allowance  against  the  state,  if  they  found  the  peti- 
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tioner  entitled  to  such  relief,  **  either  legally  or  in  analogy  to 
the  priDciples  of  law,  or  according  to  the  principles  of  justice 
and  equity." 

Nviting,  for  the  petitioner. 

By  Court,  Hutchinson,  0.  J.  The  court  hare  fully  considered 
this  subject,  and  are  all  perfectly  agreed  in  the  result  to  which 
we  have  arrived,  except  Mr.  Justice  Boyce,  who  declines  say- 
ing anything  about  it,  on  account  of  the  situation  in  which 
similar  statutes  have  placed  him  and  some  of  his  friends  and 
connections. 

It  is  important  that  we  ascertain  as  correctly  as  possible  by 
what  rule  the  legislature  intended  we  should  be  governed  in 
exercising  the  powers  given  by  the  statute  of  1831.  The  ex- 
pressions of  the  statute  authorize  the  relief  sought,  if  the  peti- 
tioner is  entitled,  either  legally  or  in  analogy  to  the  principles  of 
law,  or  according  to  the  principles  of  justice  and  equity.  There 
is  no  pretense  of  his  being  legally  entitled  to  this  relief.  If  he 
were  thus  entitled,  he  would  bring  an  action  instead  of  his 
petition.  What  is  intended  by  his  being  entitled  to  relief  by  any 
analogy  to  the  principles  of  law  ?  This  probably  means  that 
the  court  should  grant  the  relief  sought,  if  the  petitioner  makes 
out  such  a  claim  as  would  be  recoverable  at  law,  if  the  state 
were  liable  to  an  action  at  law.  So  if  he  makes  out  such  a 
claim  as  would  entitle  him  to  relief  in  a  court  of  chancery,  if 
the  state  were  liable  to  a  suit  in  such  court,  this  would  entitle 
him  to  relief  now  according  to  the  principles  of  justice  and 
equity.  I  know  not  what  further  than  this  the  legislature 
could  mean.  They  surely  could  not  mean  that  we  should  do 
that  justice  and  equity  to  the  petitioner,  which  would  be  doing 
equal  injustice,  and  be  the  contrary  of  all  equity,  as  regards  the 
state. 

This  claim  is  founded  on  a  supposed  wrongful  act  of  the 
state,  in  their  legislatures  passing  a  suspension  act  in  favor  of 
Preston,  which,  in  its  result,  has  occasioned  a  loss  to  the  peti- 
tioner;  and  the  case  shows  that  this  act  passed  without  the 
consent  or  knowledge  of  the  petitioner.  Similar  statutes  have 
heretofore  been  frequent  in  this  state;  and  they  have  been  en- 
acted in  answer  to  the  petition  of  some  person  confined  in 
prison  for  debt.  And  usuall}'  notice  of  such  petition  has  been 
given  to  the  creditors  by  personal  service,  or  by  a  publication  in 
some  newspaper  that  is  circulated  among  them.  Usually, 
also,  the  friends  of  the  petitioner  have  exercised  their  friend- 
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ship  in  aiding  his  petition ,  and  convincing  the  legislature  of 
the  propriety  of  granting  it.  In  process  of  time,  these  statutes 
haye  been  decided  to  be  unconstitutional^  and  void.  This  was 
first  decided  by  the  circuit  coart  of  the  United  States;  and 
afterwards  by  the  supreme  court  of  this  state. 

When  Preston  applied  to  the  legislature  for  his  act  of  sus- 
pension, he  considered  himself  as  asking  a  favor.  They 
granted  his  request,  and  enacted  the  statute  in  question.  They 
thought  they  did  him  a  favor  by  passing  the  act.  Tbey  did  it 
without  fee  or  award.  They  were  all  honest,  and  supposed 
they  were  doing  what  was  right.  They  were  as  honest  and 
humane  in  granting  this  favor  as  Preston  was  honest  and  fer- 
vent in  his  petition  for  it.  He  supposed  it  would  be  beneficial 
to  him,  or  he  would  not  have  asked  for  it.  The  supposed  ben- 
efit to  him  was  the  only  motive  for  their  granting  it. 

Now  we  do  not  know  that  such  a  thing  was  ever  heard  of 
since  the  world  began,  as  that  he  who  complies  with  the  r^ 
quest  of  another,  and  does  him  a  kindness,  without  fee  or 
reward,  was  considered  liable  for  any  injurious  consequeneea 
of  such  kindness.  He  heard  his  request;  he  saw  his  distress; 
he  honestly  supposed  the  granting  that  request  would  be  a 
kindness.  He  granted  that  request.  It  proved  not  to  be  that 
kindness  that  was  intended  and  supposed.  It  proved  an  injury 
to  him,  or  his  friends.  No  system  of  morals  ever  published 
contains  an  intimation  that  this  benevolent  donor  is  holden  to 
make  good  that  injury. 

Look  at  the  daily  occurrences  in  life.  A  man  lends  his  poor 
neighbor  a  horse  to  carry  his  grain  to  mill.  He  expects  no 
reward.  In  going  to  mill  the  horse  for  the  first  time  in  his  life 
falls  under  his  burden.  In  falling,  he  breaks  the  poor  man's 
leg;  or  he  becomes  terrified  and  veers,  and  breaks  down  an- 
oiJier  man's  fence;  or,  while  waiting  for  his  grinding,  the  poor 
man  commits  a  trespass,  which  he  would  not  have  been  there 
to  commit  if  he  had  not  borrowed  the  horse.  Is  the  owner  of 
this  horse  to  be  punished  for  his  benevolence  by  making  good 
all  these  damages?  No  one  will  pretend  this.  The  cases  of 
cutting  trees,  stated  by  counsel,  are  not  so  stated  as  to  form  a 
parallel  with  this.  In  all  those  cases  where  the  counsel  set  his 
laborers  at  work  for  his  benefit,  and  the  injuries  happened 
which  he  has  stated,  he  would  be  liable  to  make  good  those 
injuries.  He  would  be  liable,  not  only  upon  principles  of 
justice  and  equity,  but  upon  principles  of  law.  He  set  his 
laborers  at  work  for  his  benefit.     He  set  them  about  his  own 
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work.  He  did  not  tell  tbem  to  go  and  commit  a  trespass;  but 
to  go  and  labor  for  bim  in  his  ordinary  business.  As  between 
him  and  bis  hired  man,  the  latter  was  no  trespasser.  If  the 
owner  recovers  against  this  hired  man,  no  law  to  prevent  a  con- 
tribution among  trespassers  will  be  in  the  way  of  this  hired 
man's  recovering  an  indemnity  of  his  employer. 

We  may  vary  this  case,  and  make  it  more  parallel.  Take 
away  the  circumstance  that  the  counsel  set  his  laborers  at  work, 
and  told  tbem  where  to  work;  take  away  the  circumstance 
that  he  set  them  at  work  for  his  own  benefit;  and  let  bim  be 
applied  to  by  a  neighbor  for  license  to  cut  a  particular  tree  on 
his  land;  he  grants  the  license  without  expecting  any  com- 
pensation,  and  both  honestly  believing  the  tree  to  be  on  his 
land.  The  tree  is  cut  and  carried  away  and  used.  It  turns 
out  that  this  tree  stood  upon  another  man's  land;  the  owner 
sues  the  man  who  cut  it,  and  recovers  his  damages.  Would 
this  counsel  admit — would  any  one  pretend — that  he  was  liable 
to  remunerate  these  damages?  We  believe  not.  Had  he  sold 
the  tree,  supposing  it  to  be  upon  his  own  land,  that  would  have 
made  a  different  case.  So,  if  the  legislature  had  made  a  grant 
to  Preston  of  some  property,  which  it  was  supposed  the  state 
owned,  and  the  state  had  received  from  bim  a  compensation  for 
it.  It  turns  out  that  he  can  have  no  benefit  from  the  grant, 
because  the  state  did  not  own  the  property.  In  such  a  case,  in 
analogy  to  the  principles  of  law,  as  well  as  according  to  the 
principles  of  justice  and  equity,  the  state  ought  to  refund  the 
money  he  paid  them,  and  interest  upon  it.  Whether  he  would 
be  entitled  to  receive  anything  more  for  losses  connected  with 
his  purchase,  would  depend  much  upon  the  question  how  far 
he  prudently  relied  upon  the  grant  till  these  losses  were  in- 
curred. But,  if  this  grant  had  been  made  in  good  faith,  all 
believing  that  the  state  bad  a  right  to  make  the  grant  of  this 
property,  and  no  compensation  was  made  or  expected  for  it;  if 
it  was  a  mere  gift,  no  after  circumstances  of  the  loss  of  this 
property  could  give  Preston  the  least  possible  claim  against  the 
state  for  remuneration,  either  legally  or  in  analogy  to  the  prin- 
ciples of  law,  or  according  to  the  principles  of  justice  and 
equity. 

Tbe  counsel  for  the  petitioner  urges  that  Preston  acted  in 
obedience  to  a  law  of  the  state.  This  is  not  a  happy  expres- 
sion to  describe  the  true  case.  When  statutes  are  made  to 
regulate  the  conduct  of  citizens,  and  requiring  their  obedience 
to  rules  prescribed  in  those  statutes,  those  who  observe  these 
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rules  may  talk  of  obedience  to  these  statutes.  But  a  man  who 
acts  for  himself  iu  his  own  concerns,  and  governs  himself  bj 
his  own  views  of  prudence,  is  compelled  to  no  particular 
course  by  any  statute,  but  acts  under  a  mere  gratuitous  grant 
made  at  his  request  and  for  his  benefit,  which  benefit  he  may 
try  to  enjoy,  or  let  it  alone,  just  as  suits  his  convenience.  Such 
a  man  should  not  use  the  word  obedience  to  describe  his  own 
actions.  His  obedience  was  to  his  own  will,  not  to  any  statute; 
to  a  mistaken  view  of  his  own  interest,  not  to  the  requisitions 
of  the  state. 

What  is  now  said  may  also  serve  to  correct  the  view  pre- 
sented of  a  bo3%  who,  iu  obedience  to  an  indefinite,  and  per- 
haps an  unwise  command,  commits  a  mere  trespass,  and  is 
prosecuted  for  a  theft.  The  command  and  obedience  form  the 
whole  of  the  case  thus  stated.  Preston  acted  under  no  com- 
mand of  the  legislature;  he  exercised  no  obedience  to  any  such 
command. 

It  is  urged,  as  a  ground  of  equity,  that  the  petitioner,  the 
bail  of  Preston,  knew  nothing  of  Preston's  petition,  till  his 
difficulty  was  brought  upon  him.  This  circumstance  may  add 
to  his  hardship,  as  between  him  and  Preston,  but  gives  him  no 
equity  as  against  the  state.  Preston  ought  to  have  let  his  bail 
know  of  his  petition,  and  of  his  statute,  before  he  departed 
from  the  liberties  of  the  prison.  But  the  legislature  were  un- 
der no  obligation  to  give  him  any  notice  of  either.  When  he 
became  bail  for  Preston,  he  undertook  the  risk  of  whatever 
voluntary  act  of  Preston  might  operate  to  charge  his  bail. 
The  procuring  this  statute,  and  acting  under  it,  were  as  much 
the  voluntary  acts  of  Preston,  as  would  have  been  the  depart- 
ing from  the  liberties  without  such  an  act.  If  the  petitioner 
was  ignorant  of  these  proceedings,  the  blame  rests  alone  on 
Preston,  whose  duty  it  was  to  inform  him.  He  ought  not  to 
have  departed  from  the  liberties  till  he  had  made  known  to  his 
bail  the  reasons  why  he  was  about  to  do  it,  and  obtained  the 
consent  of  his  bail;  or  thereby  given  his  bail  an  opportunity  to 
discharge  himself  by  a  recommitment  of  his  principal,  as  he 
might  have  done  by  virtue  of  a  general  statute. 

It  is  not  easy  to  believe  that  a  remuneration  would  be 
thought  of  in  this  case,  if  an  individual  were  substituted  in 
place  of  the  state.  Suppose  an  individual,  having  funds  in  a 
distant  bank,  had  felt  disposed  to  relievo  Prestou,  and  had 
drawn  him  a  regular  draft  upon  this  bank  for  a  sufficient  sum 
to  afford  him  full  relief,  and  had  delivered  him  this  as  a  mere 
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gratuity.  Preston  receives  it  thankfully,  and,  instead  of  wait- 
ing to  get  his  money,  and  pay  up  his  debt,  he  is  so  sure  of  his 
money  in  a  few  days,  that  he  ventures  to  depart  from  the  liber- 
ties. The  bank  fuils,  and  the  draft  becomes  of  no  use,  and 
the  money  is  collected  of  the  petitioner,  as  it  has  now  been  col- 
lected. In  the  progress  of  these  proceedings,  the  petitioner 
was  as  ignorant  of  what  was  doing  as  he  has  now  been.  Would 
the  petitioner  pretend,  or  any  one  in  his  behalf,  that  he  had 
any  sort  of  claim,  even  in  the  lowest  grade  or  kind  of  equity 
imaginable,  to  a  remuneration  from  the  benevolent  individual 
who  drew  the  draft  ?  We  presume  not.  And  yet,  that  benevo- 
lent act  was,  in  one  sense,  the  cause  of  this  burden  coming 
upon  the  petitioner. 

Should  full  effect  be  given  to  the  reasons  urged  in  behalf  of 
this  petition,  the  consequences  would  be  alarming.  The  gen- 
eral assembly  are  treated  as  the  state  in  their  legislative 
capacity,  and  the  courts  as  the  state  in  their  judicial  capacity. 
From  this  view,  the  state  are  to  be  made  responsible  to  every 
citizen  for  every  injury  he  may  sustain,  even  collaterally,  from 
every  mistake  in  the  legislature,  let  them  act  ever  so  honestly, 
and  with  the  utmost  disinterestedness  and  liberality.  The 
same  argument  would  apply  with  equal  force  to  bind  the  state 
to  make  good  to  each  individual  the  loss  he  may  sustain  by  a 
wrong  decision  of  the  court.  Indeed,  this  forms  one  horn  of 
the  dilemma  in  the  present  case.  If  the  position  is  tenable  in 
this  case,  it  will  be  so  in  every  other,  where  the  body  applied  to 
for  relief  are  satisfied  that  a  wrong  decision  has  been  made  to 
the  injury  of  the  applicant.  But  there  is  a  sort  of  counterpart 
to  this  argument  interwoven  in  the  argument  itself.  While 
the  argument  presents  all  possible  equity  that  can  be  found 
in  the  one  who  is  to  receive  the  money,  we  are  led  to 
search  for  an  equitable  payer,  some  concerning  whom  it  will 
be  just  and  equitable  to  compel  them  to  pay  this  money.  If 
the  foregoing  observations  are  correct,  there  is  no  more  equity 
that  the  whole  state  should  pay  this  money,  than  that  any  por« 
tion  of  the  inhabitants  should  pay  it;  or  that  the  petitioner 
should  bear  the  burden  alone.  The  hardship  may  be  less,  be* 
cause  the  whole  state  is  more  able  to  pay.  But  that  is  no  ten* 
able  ground  to  ascertain  or  regulate  equity.  The  rich  and  the 
poor  must  be  governed  by  and  enjoy  the  same  rules  of  justice 
and  equity. 

Upon  the  whole,  we  discover  no  ground  to  allow  this  claim, 
either  from  legal  obligation  of  the  state,  or  from  any  analogy 
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to  tbe  principles  of  law,  nor  according  to  the  principles  of  jus- 
tice and  equity;  nor,  we  may  add,  from  any  principle  of  fair 
deal  among  men.  If  it  is  allowed  at  all,  it  must  be  allowed 
from  ft  principle  of  generosity  merely.  We  have  no  right  to 
allow  it  from  that  principle.  Tbe  legislature  could  not  haTO 
intended  to  give  us  power  to  allow  claims  upon  that  principle. 
They  have  no  right  to  pass  a  law  that  would  give  such  power. 
They  have  no  right  to  pass  a  law  that  would  take  the  money 
from  the  people  and  give  it  away.  If  they  give  at  all,  they 
must  give  as  individuals,  and  that  from  their  own  purses;  and 
not,  as  legislators,  give  from  the  purse  of  the  people. 

The  judgment  of  the  county  court,  which  disallowed  the 
claim  of  the  petitioner,  is  a£Srmed. 

That  a  Stats  can  not  bb  Sited  in  her  own  Ck>UB!is  without  the  oon> 
sent  of  the  legislature,  see  Divine  ▼.  Ilarme,  18  Am.  Dec  194.  As  to  allow- 
ing set-offii  in  actions  brought  by  the  state  against  a  citixen,  see  the  note  to 
Oregg  v.  James,  12  Id.  153.  As  to  suits  against  the  United  States  in  state 
courts,  see  Orleans  NavigaUon  Co.  v.  Schooner  Amelia^  12  Id.  616,  and  the 
note  thereto. 
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[4  yxBMDlT,  378.] 

The  Act  of  1830,  Extending  Eeliet  to  Impbisoned  Dkbtobs  ia 
tutional,  and  applies  to  persons  in  prison  when  the  act  Tras  pesnM. 

The  Legislature  hat  Enact  Laws  Vartino  the  Bbmedt  for  the  odl- 
lection  of  dehts,  and  if  the  laws  are  general,  and  contain  each  provisiona 
as  the  puhlio  good  requires,  they  are  constitutional,  and  all  piooeedii^gi^ 
as  well  for  old  as  new  dehts,  should  conform  to  them. 


EzoEpnoNS  were  taken  to  the  raling  of  the  oountj  conrt, 
leasing  Sommers  from  prison  under  an  ezecaiion  upon  a  judg- 
ment recovered  by  Johnson  against  him  in  an  act  of  slander. 
Sommers  was  in  prison  at  the  time  the  act  of  1830,  of  which  he 
had  obtaiued  the  benefit,  was  passed.  Johnson  resisted  Som* 
mers'  petition  for  relief  under  that  act,  on  the  ground  thai  it 
did  not  apply  to  this  case,  and  that  if  it  did,  it  was  unoonBti* 
tutional. 

MaUocks  and  FleUiher^  for  the  petitioner. 

Davis,  contra. 

By  Court,  Hutghinsok,  0.  J.  Two  questions  only  are  pre* 
sented  in  the  case  before  us.  The  first  is,  whether  the  atatute, 
passed  November  10, 1830,  extends  its  relief  to  persons  then  in 
prison.     The  expression  of   the  statute  is:    ''Whenever  any 
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person  is  impriBoned/'  etc.  It  is  contended  that  this  only 
looks  forward  to  new  cases  of  imprisonmeDt.  We  think  it  not 
necessary  so  to  limit  its  extent.  It  is  a  remedial  statute.  It 
was  made  to  remedy  the  evil  of  imprisoning  persons  for  torts, 
and  depriving  them  of  the  power  to  labor  to  obtain  their  own 
living,  or  to  obtain  the  means  of  paying  their  executions,  after 
their  imprisonment  had  become  a  mere  punishment  to  them, 
without  any  prospect  of  benefit  to  their  creditors.  The  statute 
provides  that  in  such  cases  the  county  court,  on  petition  to 
them,  as  was  made  in  this  case,  may  inquire  into  all  the  cir- 
cumstances of  the  case,  and  grant  the  power  to  petition  the 
jail  commissioners  for  liberation  on  taking  the  poor  debtor's 
oath.  It  becomes  the  duty  of  the  court  to  decide  under  this 
statute  whether  the  imprisonment  has  become  merely  punish- 
ment, and  whether  the  prisoner  has  been  sufiSciently  punished, 
and  whether  it  is  safe,  and  best  for  society,  that  he  should  be 
liberated,  in  case  he  can  show  his  poverty  before  the  jail  com- 
missioners. For  all  these  purposes  nothing  depends  upon  the 
time  when  the  imprisonment  commenced;  but  upon  its  length, 
and  its  effects  upon  the  prisoner  in  reforming  him,  and  reduc- 
ing him  to  poverty,  and  bringing  distress  upon  his  family,  if 
he  has  one.  The  expression  of  the  statute  is  clearly  prospect- 
ive in  some  sense.  It  is  so  with  regard  to  preferring  the  petition 
to  the  court,  and  all  proceedings  under  it.  But  the  expression 
is  perfectly  applicable  to  a  man's  being  in  prison  at  the  time  of 
preferring  his  petition  with  regard  to  the  time  when  the  im- 
prisonment commenced.  Any  man  is  imprisoned  each  moment 
from  the  time  of  his  commitment  to  the  time  of  his  discharge; 
and  there  is  no  reason  to  believe  that  the  legislature  intended 
to  provide  relief  for  those  who  should  afterwards  be  committed 
to  prison,  and  leave  in  perpetual  imprisonment  those  whose 
hard  bondage  alone  dictated  the  necessity  of  the  statute. 

Considering  the  case  to  be  within  the  statute,  we  pass  to  the 
other  question,  which  regards  the  constitutionality  of  this  statute, 
especially  as  applicable  to  a  person  already  imprisoned.  We 
think  it  is  constitutional;  and  among  all  the  questions  raised 
upon  constitutional  law,  I  never,  till  in  this  case,  heard  a  sugges- 
tion but  what  such  a  general  law  was  constitutional.  Particu- 
lar statutes,  made  to  relieve  certain  individuals,  by  name,  and 
take  them  out  of  the  power  of  the  general  laws  that  govern  other 
citizens,  and  in  direct  terms  take  away  rights  that  had  become 
complete  under  the  general  statutes,  have  been  decided  to  be 
unconstitutional.    Such  have  been  those  called  suspension  acta. 


6U6  SoMicEBS  V.  Johnson.  (TennoDi, 

The  general  statutes  made  provision  that  all  creditors  might 
imprison  their  debtors  till  they  either  paid  the  debt,  or  were 
discharged  by  being  admitted  to  and  taking  the  poor  debtor's 
oath.     A  statute,  made  in  behalf  of  a  single  debtor,  and  upon 
his  petition,  enacts  that  he  shall  be  imprisoned  no  longer  till 
the  expiration  of  five  years,  and  that  his  departure  from  the 
liberties  shall  not  be  a  breach  of  his  prison  bond,  the  very  terms 
of  which  bond  are,  that  such  a  departure  shall  be  a  breach  of  the 
bond.     Wholly  unlike  these,  are  those  general  statutes,  which 
vary  the  mode  of  process,  or  the  course  of  collection  of  debts,  or 
the  mode  of  discharge  from  imprisonment.   These  all  have  a  retro- 
spective operation  to  a  certain  extent,  and  yet  are  constituiioDal. 
For  a  time,  before  the  formation  of  this  state,  there  was  no  law 
for  the  collection  of  debts.     The  state  was  formed,  and  such 
laws  were  enacted  as  enabled  creditors  to  coerce  the  payment  ol 
their  debts.     These  extended  equally  to  past  and  future  con- 
tracts.   .When  the  statute  passed,  which  made  provisions  for 
poor  debtors  to  be  discharged  from  their  imprisonment,  by  a 
process  testing  their  poverty,  this  extended  to  pre-existing 
debts.     In  all  the  changes  of  that  system,  varying  tbe  term  of 
notice  to  the  creditors,  and  adding  to  the  list  of  privileged 
property,  and  varying  the  board  which  must  act  upon  these 
questions,  the  old  debts  have  been  subject  to  the  new  statutes. 
So  of  tbe  statutes  which  have  varied  tbe  jurisdiction  of  courts, 
and  the  mode  of  service  on  personal  property,  and  enlarged 
the  exemptions  from  attachment.     None  of  these  were  ever 
treated  as  unconstitutional,  nor  suspected  to  be  so.    And  yet 
the  persons  in  prison,  when  the  new  laws  came  into  force,  have 
had  the  benefit  of  such  new  laws.     Without  doubt,  the  legis- 
ture  have  a  right  to  enact  laws  which  vary  the  remedy  for  the 
collection  of  debts;  and  if  these  laws  are  general  in  their  oper- 
ation, and  contain  such  provisions  as  the  public  good  requires, 
they  are  constitutional,  and  all  proceedings,  as  well  for  old  as 
new  debts,  should  conform  to  their  provisions. 
The  judgment  of  the  county  court  is  affirmed. 


CoNSirrunoKALiTT  of  Statutes  Vabtiiyo  Rkmicdtto. — See  the  notaete 
Ooshen  v.  Stonington,  10  Am.  Dec.  136;  Baily  y.  Gentry^  13  Id.  493;  and 
Jone9  V.  Crittenden^  6  Id.  540;  see  also  Townsend  v.  Tawnsendt  14  Id.  722; 
and  note;  January  v.  January,  18  Id.  211.  A  special  act^  freeing  a  debtof 
from  imprisonment,  and  discharging  all  bonds  taken  on  his  admission  to  the 
liberties  of  the  prison,  does  not  extend  to  an  escape  previously  committed, 
or  if  it  does  so,  it  is  void,  as  impairing  the  obligation  of  contracta:  Starr  t. 
Robinson,  6  Id.  732. 
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Warner,  Adm^r  of  Warner,  v.  Page. 

[A  YXBMONT,  291.] 

An  Abandonment  bt  a  Tenant  at  Will  is  to  be  considered  an  ftbandon- 
ment  to  the  landlord  or  his  grantee. 

Pkior  Possession  undeb  a  Claim  of  Title  is  sufficient  as  against  a  defend- 
ant who  sets  np  no  title. 

A  Grantor  with  Warranty,  who  puts  a  third  person  in  possession,  is  pre- 
samed  to  act  on  behalf,  or  as  agent  of,  his  grantee. 

Ejectment.  TLb  plaintiff  produced  conveyances  from  Wil- 
liams to  the  deceased,  in  April,  1814,  for  the  lot  in  question. 
The  lot  was  taken  up  and  possessed  by  one  Collington,  prior  to 
1809,  who  consented  to  hold  under  the  Williams  title.  There 
was  also  conflicting  evidence  tending  to  prove  that  possession 
had  been  abandoned  a  year  or  two  previous  to  the  Warner  con- 
veyance. Conflicting  evidence  was  also  introduced  that  one 
Sargeant,  under  whom  the  defendant  derived  title,  had  made  a 
verbal  agreement  with  Williams,  in  the  fall  of  1814,  for  the 
purchase  of  the  land,  and  had  entered  into  possession. 

The  instructions  of  the  court  appear  from  the  opinion.  Ver- 
dict and  judgment  for  the  defendant. 

Fletcher,  for  the  plaintiff. 

Hibbard  and  Cushman,  contra. 

By  Court,  Hutchinson,  C.  J.  The  plaintiff  has  shown  no 
other  title  in  his  intestate  than  actual  possession,  by  his  tenant 
under  his  claim  of  title;  and  whether  he  has  shown  this  depends 
upon  the  finding  of  the  jury,  under  correct  instructions  from 
the  court,  upon  the  point  of  the  tenancy,  either  of  Collington 
or  Sargeant,  or  both.  As  it  was  left  to  the  jury,  they  found  for 
the  defendant.  The  correctness  of  the  instructions  upon  these 
possessions  is  all  we  have  to  examine.  As  the  jury  might  prob- 
ably understand  these  instructions,  they  might  not  lead  to  a 
correct  result  in  their  deliberation.  By  the  expression,  *'  if  the 
possession  by  Collington  was  discontinued  and  abandoned,  be- 
fore the  giving  of  the  deed  from  Williams  to  Warner,  no  seisin 
passed  by  the  deed,"  the  jury  might  consider  that  they  had 
nothing  to  consider  but  the  true  time  when  Collington  left  the 
possession.  Whereas,  if  Collington  consented  to  hold  under 
Williams'  supposed  title,  and,  from  that  time,  held  in  that  way , 
his  going  away  and  leaving  the  farm  vacant  would  be  a  surrender 
of  it  to  Williams,  or  to  his  assignee  or  grantee.  If  we  call  it 
abandonment,  it  would  be  abandonment  to  Williams  or  hia 
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grantee.  We  must  bear  in  mind,  in  all  this,  that  the  defend- 
ant sets  up  no  title.  Against  a  person  in  such  a  condition  a 
prior  possession  under  claim  of  title  is  itself  sufficient  title,  un- 
less the  premises  are  left  vacant  for  so  long  a  period  as  to  cre- 
ate a  presumption  that  all  concerned  in  such  prior  possession 
had  abandoned  it.  There  seems  to  have  been  no  evidence  in 
this  case  sufficient  to  warrant  such  a  presumption.  If  the  juiy 
might  presume  that  CoUington  had  left  the  premises  with  no 
intention  of  returning,  yet  there  was  no  ground  to  presume  that 
Williams  and  Warner  had  abandoned  their  claim.  With  this 
view  presented  to  the  jury,  it  is  possible  they  might  have  found 
for  the  plaintiff. 

An  exception  was  also  taken  to  the  instructions,  with  regard 
to  the  plaintiff's  availing  himself  of  the  possession  of  Sargeant. 
There  being  evidence  to  be  weighed  on  both  sides,  whether 
Sargeant  took  possession  under  a  license  from  Williams,  the 
court  instructed  the  juzy  that  this,  as  well  as  the  question  of 
Williams'  acting  as  agent  of  Warner,  must  be  decided  by  the 
proof,  and  not  by  any  presumption.  .  This  was  liable  to  be  mich 
understood  by  the  jury.  It  is  true,  there  must  be  no  presump- 
tion, aside  from  the  proof  of  facts,  from  which  the  presumption 
might  be  raised.  But  there  seems  to  be  evidence,  in  this  case, 
from  which  the  jury  might  infer  that  Williams  acted  as  agent 
for  Warner,  in  putting  Sargeant  in  possession.  On  inspection 
of  the  deed  from  Williams  to  Warner,  we  find  it  to  be  a  warranty 
deed.  That  gave  Williams  a  deep  interest  in  having  a  pos- 
session kept  under  his  title,  if  he  were  not  very  sure  that  his 
vendue  title  was  perfectly  good.  Whatever  Williams  did  in 
procuring  inchoate,  or  auxiliary,  or  absolute  title,  would  all 
inure  to  the  benefit  of  Warner,  his  grantee.  Now,  if  the  jury 
found  that  Sargeant  took  possession  by  license  from  Williams, 
the  evidence  that  Williams  had  thus  given  a  warranty  deed  to 
Warner,  and  that  Warner  was  not  disturbing  or  complaining  of 
this  possession,  was  proper  to  be  left  to  the  jury  as  a  ground  of 
presumption  that  Williams  acted  as  agent  of  Warner.  This 
was  not  so  left  to  the  jury,  and  the  charge  was  liable  to  be  un- 
derstood as  excluding  all  presumption  from  the  case,  or  decid- 
ing that  there  was  no  testimony  proper  to  raise  a  presumption 
favorable  to  the  plaintiff,  on  the  subject  of  the  possession  of 
Sargeant. 

The  judgment  of  the  county  court  is  reversed,  and  a  new  trial 
is  granted. 
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Eastman  v.  Potteb. 

[l  Vebmost,  813.] 
Indobsxe  should  haye  thb  Note  Present  at  the  time  and  place  of  demand* 
in  order  to  charge  the  indorser  for  non-payment.    Principal  enforced 
where  the  note  was  payable  in  grain. 

Action  by  the  indorsee  against  the  indorser  on  a  note  made 
payable  lu  grain.  At  the  time  of  the  presentment  to  the  maker, 
the  plaintiff  did  not  have  the  note  with  him,  although  he  was 
asked  by  the  defendant  to  produce  it.  The  defendant  denied  at 
that  time  haying  indorsed  the  note.  The  plaintiff  urged  that 
this  denial  was  a  waiver  of  the  necessity  of  producing  the  note. 
The  court  charged  otherwise.     Verdict  for  the  defendant. 

TkraU,  for  the  plaintiff. 

Ormsbee,  contra,  relied  on  Aldisv.  Johnson,  1  Yt.  186;  Sander* 
ton  Y.  Barnes,  14  East,  600;  Dickinson  v.  Barnes,  16  Id.  110; 
Freeman  v.  Boynton,  7  Mass.  486. 

By  Court,  Bathes,  J.  In  the  case  of  Aldis  db  Oadcomb  v. 
Johnson,  1  Yt.  136,  it  was  decided  that  the  indorsee  of  a  note 
not  negotiable  must  follow  the  rules  of  the  law  merchant  in 
making  demand  of  payment  and  giving  notice  of  non-payment 
in  reasonable  time.  Then  let  us  apply  these  rules  to  the  note 
in  question,  which  was  payable  in  grain  in  January,  1830;  at 
the  defendant's  dwelling-house.  The  note  was  executed  by 
Peleg  Eddy  to  Abraham  Potter,  and  by  Potter  indorsed  to  the 
plaintiff.  The  plaintiff  appeared  at  the  time  and  place  the 
note  was  payable,  ready  to  receive  the  grain,  but  had  not  the 
note  with  him  to  show  his  authority  to  receive  the  grain,  nor 
to  deliver  up,  in  case  payment  had  been  made.  The  question 
is,  was  this  neglect  of  the  plaintiff  to  have  the  note  present  at 
the  time  and  place  of  payment  a  discharge  of  the  defendant, 
who  is  sued  as  indorser  by  the  indorsee?  In  the  case  of  the 
U.  8.  Bank  v.  SmUh,  11  Wheat.  171,  the  court  say:  "The 
plaintiffs,  to  entitle  them  to  recover,  were  bound  to  show  that 
they  were  the  indorsees  and  holders  of  the  note;  that  the  note 
was  at  the  bank,  where  it  was  made  payable  at  the  time  it  fell 
due;  that  the  maker  had  no  funds  there  to  pay  the  note;  and 
that  due  notice  of  the  default  of  the  maker  was  given  to 
the  defendant."  From  this  decision  I  infer  that  the  neglect  of 
the  plaintiff  to  have  his  note  present  at  the  time  and  place  of 
payment,  was  a  discharge  of  the  defendant  from  his  liability. 
In  support  of  this  opinion  there  are  the  following  additional 
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authorities:  Ambrose  v.  Hopxoood,  2  Taunt.  61;  Callaghan  t.  AyltA^ 
3  Id.  397;  Bowes  el  aL  v.  Howe,  in  error,  5  Id.  30;  BankY.  Jones^ 
6  Mass.  524;  Freeman  el  aL  v.  Boynton,  7  Id.  483;  Woodbridge 
et  al\.  Brigham  et  al. ,  13  Id.  557. 

The  judgment  of  the  county  court  is  affirmed  with  additional 
costs. 


Dixon  v.  Sinolaib. 

[4  Tkbmoht,  354.] 

A  Judgment  Rendered  "that  the  plaintiff  from  having  and  maintaining  his 
suit  ought  to  be  barred,  and  the  defendant  recover  hia  costs,"  may  ba 
pleaded  in  bar  to  a  future  action  for  the  same  cause. 

The  Defendant  may  Plead  in  Bar  a  Former  Judgment  in  his  favor  in 
an  action  of  debt  on  a  judgment,  taken  by  consent  for  the  plainti£( 
subject  to  the  award  of  arbitrators  upon  other  matters  between  thsnu 

Debt.     The  opinion  states  the  case. 

Bailey  and  Marshy  for  the  plaintiff. 

Adams,  contra. 

By  Court,  Phelps,  J.  This  case  comes  before  us  on  de- 
murrer and  upon  a  state  of  pleadings  somewhat  complicated, 
especially  as  the  replication  contains  a  recital  of  the  pleadings 
in  a  former  action  between  these  parties.  As  the  demurrer 
was  intended  to  draw  in  question  the  effect  of  all  the  proceed- 
iugs  in  tbe  former  suit  as  well  as  in  this,  it  may  conduce  to  a 
more  correct  understanding  of  the  questions  raised  by  the 
pleadings  to  arrange  the  case  in  the  order  of  time  in  which  the 
various  questions  arose. 

The  plaintiff,  it  appears,  recovered  a  judgment  against  the 
defendant  at  the  March  term  of  Chittenden  county  court,  a.  d. 
1826,  for  the  sum  in  all  of  one  hundred  and  eighty-one  dollars 
and  fifty-eight  cents.  But  it  further  appears  that  this  judgment 
was  entered  by  mutual  consent,  and  subject  to  the  award  of 
arbitrators,  upon  certain  claims  pleaded  in  off-set  by  the  de- 
fendant. The  arbitrators  failed  to  make  any  award  in  the 
matter,  and  without  any  such  award  the  plaintiff,  at  the  March 
term  of  said  court,  a.  d.  1828,  brought  his  action  of  debt  on 
said  judgment.  The  defendant  defended  the  action,  and 
pleaded  in  substance  that  the  judgment  was  rendered  upon  the 
coudition  above  stated,  and  that  he  was  ready  and  willing  to 
proceed  with  the  arbitration,  but  that  the  plaintiff  refused  to 
proceed  with  it.     The  plaintiff  replied,  admitting  the 
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moDt,  but  denying  that  the  defendant  was  ready  or  willing  to 
proceed  with  the  arbitration,  and  alleged  that  he  refused  to  do 
8O9  although  requested.  Upon  this,  issue  was  joined,  and 
found  for  the  defendant,  and  judgment  was  rendered  accord* 

ingly. 

Subsequently  to  this,  viz.,  at  the  March  term  of  said  court, 

A.  D.  1830,  this  suit  was  brought  by  the  plaintiff,  being  a  sec- 
ond action  of  debt  upon  the  same  judgment.  The  defendant 
now  pleads  in  bar  the  judgment  in  the  former  action;  and  the 
plaintiff,  in  avoidance  of  that  plea,  replies,  setting  forth  the 
pleadings  in  that  suit  as  showing  the  grounds  on  which  that 
decision  was  had,  and  avers  an  offer  on  his  part  to  the  defend- 
ant to  submit  the  subject  of  the  set-off  to  the  arbitrators  named 
and  a  refusal  on  the  part  of  the  defendant  so  to  do.  To  this 
replication  the  defendant  demurs,  and  upon  these  pleadings 
the  question  arises  as  to  the  sufficiency  of  the  plea  in  the  first 
place;  and  secondly,  as  to  the  sufficiency  of  the  replication. 

The  objection  to  the  plea,  in  the  present  instance,  is  that  it 
does  not,  on  the  face  of  it,  show  a  judgment  which  is  to  be  re- 
garded as  a  judgment  on  the  merits  of  the  claim,  and  of  course, 
a  bar  to  the  present  action.  The  plea  states  the  bringing  of 
the  previous  suit  by  the  plaintiff  for  the  same  cause  of  action, 
and  that  "  such  proceedings  were  had;  that  said  court  rendered 
judgment;  that  the  said  Luther  from  having  and  maintaining 
his  suit  ought  to  be  barred,  and  that  the  said  Joseph  recover 
his  costs.'' 

It  is  contended  that  a  judgment  in  these  terms  is  not  a  bar 
to  a  future  proceeding  for  the  same  cause  of  action — that  the 
term  "  bar"  or  '*  barred"  is  not  a  technical  word,  except  as  a 
generic  term  designating  a  certain  kind  of  pleas — that  it  is  not 
adopted  in  the  precedents  of  pleading,  nor  is  it  the  appropriate 
language  of  a  record.  It  is  admitted,  however,  that  this  is  the 
usual  form  in  our  courts  of  entering  a  judgment  for  the  defend- 
ant upon  a  plea  in  bar.  If  this  admission  be  correct,  it 
becomes  a  very  serious  inquiry  whether  it  be  or  be  not  a  proper 
mode  of  entering  judgment  in  such  case,  and  whether  through 
the  unskillfulness  or  inaccuracy  of  the  ministers  of  jus- 
tice, the  proceedings  of  our  courts  of  justice,  for  a  period 
which  may,  and  probably  does,  extend  to  the  very  organization 
of  those  courts,  are  to  be  regarded  as  having  lost  their  appro- 
priate, decisive,  and  conclusive  character.  Very  strong  reasons 
certainly  are  required  to  justify  a  decision,  which  proceeding 
itpon  teohnical  or  formal  grounds  merely,  would  serve  to  break 
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the  seals,  which,  through  immeDse  labor  and   expense,  hare 
been  placed  upon  a  formidable  mass  of  litigation. 

In  designating  the  appropriate  language  for  a  record  of  ju- 
dicial proceedings,  we  know  of  no  better  rule  than  that  it  should 
bo  expressed  in  clear,  intelligible,  and  definite  language.  These 
qualifies  may  be  derived  from  the  common  acceptation  of  words 
in  common  parlance,  or  from  a  precise  technical  import  affixed 
to  them  as  terms  of  art.  The  term  * '  bar,"  or  *  *  barred,"  whether 
we  consider  it  as  a  mere  technical  term  or  not,  has,  when  used  in 
its  legal  sense,  a  meaning  not  only  comprehensive  and  definite, 
but  one  which  with  professional  men,  as  well  as  elsewhere,  is 
distinctly  apprehended.  It  implies  an  insuj^erable  obstacle — cm 
answer  to  a  claim,  satisfactory  and  conclusive.  The  use  of  the 
term  bar,  as  designating  pleas  to  the  merits  of  the  action,  ren- 
ders it  peculiarly  proper  as  expressing  the  decision  of  a  court, 
had  upon  the  merits,  and  intended  as  a  final  determination  of 
the  controversy.  Its  intn)duction,  under  these  circumstances, 
gives  a  meaning  to  the  language  of  a  decision  which  it  might 
not  otherwise  have.  It  is  used  with  reference  to  its  settled 
technical  import,  and  as  excluding  the  supposition  of  any  eva- 
eion  of  the  merits  of  the  controversy. 

It  is  said  that  the  established  form  of  such  a  judgment,  as 
given  in  the  books  of  precedents,  is:  *'That  the  plaintiff  take 
nothing  by  his  bill."  This  is,  indeed,  the  usual  form  in  many 
courts.  But  this  phraseology,  aside  of  any  artificial  import  at- 
tached to  it,  in  consequence  of  its  use  in  this  particular,  ia  not 
inconsistent  with  the  supposition  of  an  abatement,  nonsuit,  or 
demurrer.  It  does  not,  ex  vi  termini,  negative  either;  whereas, 
the  term  ban'cd,  taken  in  its  settled  and  well-known  significa- 
tion, negatives  all.  If,  therefore,  a  distinction  be  taken  be- 
tween the  two  modes  of  expression,  the  one  adopted  in  our  courts 
is  the  most  significant  and  the  least  equivocal. 

It  is  further  remarkable  that  the  ingenious  counsel,  who  dis- 
approved its  use,  being  unable  to  discover  in  it  any  improper 
or  equivocal  import,  are  driven  to  condemn  it  as  unmeaning 
and  insensible,  and  this  for  no  better  reason  than  that  some 
elementary  writers  have  substituted  for  it  phraseology  less  ex- 
l)licit  and  unequivocal. 

It  is  further  objected  that  the  plea  does  not  show  that  the 
parties  were  by  the  judgment  put  out  of  court.  If  we  are  right 
in  supposing  that  the  plea  sets  forth  a  judgment  on  the  merits, 
there  is  no  ground  for  this  objection.  The  plea  further  states 
that  judgment  was    also   that    defendant  recover   his    costs* 
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This  part  of  the  judgment  negatives  the  supposition  that  there 
were  other  issues  to  be  disposed  of.  A  judgment  that  the 
plaintiff  is  barred,  and  that  defendant  recover  his  costs,  seema 
to  dispose  of  the  case,  aud  the  parties  are  necessaiily  out  of 
court.  We  are  therefore  of  opinion  that  the  defendant's  plea 
is  sufficient. 

The  next  subject  of  inquiry  is  the  sufficiency  of  the  replica- 
tion. This  professes  to  set  forth  the  pleadings  in  the  former 
case,  with  the  view  of  showing  that  the  defense  there  urged  was 
not  a  permanent  bar,  but  of  a  temporary  nature;  and  proceeds 
to  aver  a  readiness,  on  the  part  of  the  plaintiff,  to  proceed  with 
the  arbitration  as  a  reason  why  the  defense  relied  upon  on  the 
former  occasion  is  no  longer  available. 

It  may  be  remarked  here  that  it  is  the  effect  of  the  former 
judgment,  and  not  its  correctness,  which  we  are  called  upon 
to  consider.  Whether  an  agreement,  like  that  set  forth  in  the 
plea  to  that  action,  relating  to  matters  not  necessarily  involved 
in  the  plaintiff's  action,  contemplating  an  indorsement  on  the 
judgment  and  not  a  modification  of  it  by  the  act  of  the  court, 
and  not  entered  of  record,  but  resting  in  pain  between  the  par- 
ties, is  to  be  considered  as  affecting  the  absolute  character  of 
the  original  judgment,  is  a  question  then  acted  upon  and  which 
is  not  now  open  for  discussion.  But  the  question  now  ia 
whether  the  defense  then  relied  on  is  to  be  considered  as  tem- 
porary in  its  character,  and  whether  the  replication  shows  any 
thing  to  have  occurred  since  to  remove  that  defense.  That 
there  may  be  a  temporary  bar  seems  to  follow  from  the  doc* 
trine  laid  down  in  some  of  the  books,  that  some  defenses  which 
are  temporary  in  their  character,  as  that  the  plaintiff  is  an  alien 
enemy,  may  be  pleaded  in  bar.  Why  a  i^lea,  which  goes  merely 
to  the  temporary  disability  of  the  plaintiff,  should  have  been 
regarded  as  a  proper  plea  in  bar,  is  not  easy  to  be  explained. 
It  is  sufficient  that  it  is  so;  and  the  necessary  inference  is,  that 
the  defense  can  be  made  no  longer  than  the  disability  exists. 
Where  such  a  defense  is  relied  on,  it  is  most  obvious  that  the 
defense  must  appear  to  exist  at  the  time  it  is  pleaded.  The 
onus  probandi  is  undoubtedly  on  the  defendant  to  show  its  con- 
tinuance, but  if  judgment  is  rendered  for  the  defendant,  and 
the  plaintiff  brings  a  new  action  for  the  same  cause,  it  is  evi* 
dent  that  the  judgment  changes  the  burden  of  proof,  and  the 
plaintiff  must  rebut  the  effect  of  the  judgment,  by  showing  the 
bar  to  have  been  removed. 

Admitting  the  defense  to  this  claim  to  have  been  a  tem- 
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porary  bar,  the  questiou  arises.  Las  it  been  remoyed  ?  There 
are  two  points  of  view  in  which  the  agreement,  connected 
with  the  original  judgment  in  this  case,  may  be  regarded.  The 
one  is  as  a  condition  or  qualification  of  that  judgment,  as  in 
the  case  of  a  judgment  with  a  reference  to  arbitrators  to  ascer- 
tain damages.  In  this  case  the  judgment  is  not  perfected  nor 
complete  until  their  report  is  received  and  judgment  perfected 
accordingly.  If  this  is  to  be  considered  as  that  case,  it  follows 
that  the  judgment  is  not  to  be  enforced  by  action  of  debt  in 
any  court.  It  remains  as  lis  pendens  in  the  court  where  the 
proceeding  is  had  subject  to  the  control  of  that  court  alone; 
and  the  remedy  for  the  plaintiff,  in  case  the  hearing  before 
arbitrators  is  prevented,  is  to  apply  to  that  court  to  vacate  both 
the  judgment  and  the  reference,  and  proceed  with  his  action. 
It  is  evident  that  the  proceeding  in  such  case  is  not  at  an  end; 
that  no  other  court  can  have  jurisdiction,  and  that  debt  can 
not  of  course  be  brought  on  the  proceedings.  In  this  point  of 
view  it  is  apparent  that  nothing  short  of  perfecting  the  judg- 
ment would  avail  the  plaintiff.  The  mere  readiness  to  proceed 
with  the  hearing  before  arbitrators  is  not  sufficient.  The 
replication,  therefore,  upon  this  supposition  is  insufficient. 

The  other  point  of  view  in  which  the  case  may  be  regarded 
is  this:  The  original  judgment  may  be  supposed  to  be  absolute 
in  its  terms,  having  no  allusion  to  the  subject  of  the  arbitra- 
tion, and  the  agreement  of  the  parties  to  be  a  mere  matter 
in  pais,  made  with  reference  to  a  satisfaction  of  the  judgment. 
In  this  point  of  view  it  might  be  questionable  whether  the 
agreement  would  operate  to  bar  the  plaintiff's  remedy  on  his 
judgment,  any  farther  than  it  might  suspend  that  remedy  until 
the  time  limited  for  the  arbitrators  to  make  their  award  had 
expired.  Were  that  question  now  open  for  discussion,  it  might 
perhaps  be  urged  that  the  breach  of  that  agreement  would  not 
affect  the  validity  of  the  judgment;  but  that  when  the  time 
limited  had  expired,  the  plaintiff  might  have  execution  of  his 
judgment,  and  the  defendant  would  be  driven  to  his  remedy 
for  the  breach  of  the  agreement.  In  accordance  with  this 
doctrine  it  might  be  further  urged  that  the  agreement  created 
a  mere  temporary  bar,  existing  so  long  and  no  longer  than  the 
agreement  continued  in  force.  Certain  it  is,  however,  that  the 
willingness  or  readiness  of .  either  party  to  perform  the  agree* 
ment  after  that  time  could  not  affect  the  validity  of  the  judg- 
ment. 

Adopting,  for  the  sake  of  argument,  this  view  of  the  subject, 
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and  treating  the  agreement  as  a  temporary  bar,  we  are  still 
forced  to  consider  the  bar  as  removed  when  the  agreement  ex- 
pired. That  agreement  expired  on  the  first  day  of  June,  a.  d. 
1826,  the  time  limited  for  the  arbitrators  to  make  their  award. 
ki  that  period  their  power  ceased,  and  the  submission  vas  at 
an  end.  Subsequent  to  this,  to  wit,  at  March  term,  1828,  the 
plaintiff  brought  the  second  action,  and  at  August  term,  1829, 
the  judgment  was  rendered  which  is  relied  upon  by  the  defend- 
ant as  a  defense  in  this  suit.  That  judgment  was,  at  all  events, 
conclusive  of  the  controversy  as  it  then  stood ;  it  still  remains 
in  full  force,  and  with  all  its  incidents.  It  is  not  competent  for 
US  to  revise  or  reverse  it,  nor  can  we  avoid  its  conclusive  effect 
upon  the  plaintiff's  claim.  If  the  plaintiff's  argument  be  cor- 
rect, the  former  judgment  was  wrong;  but  if  so,  it  can  not 
now  be  remedied.  Nor  is  the  case  altered  by  the  subsequent 
offer,  on  the  part  of  the  plaintiff,  to  submit  anew  matters  in 
controversy,  agreeably  to  the  former  agreement.  That  agree- 
ment was  at  an  end,  and,  as  is  to  be  inferred  from  the  plead- 
ings, by  the  plaintiff's  own  act;  and  no  subsequent  proffer  of 
his  could  revive  it,  or  affect  either  of  the  former  judgments. 
That  being  the  case,  the  replication  shows  nothing  material  to 
have  occurred  since  the  rendition  of  the  former  judgment;  and 
the  result  is,  that  the  replication  is  insufficient,  and 
Judgment  must  be  for  the  defendant. 


FoBiCEB  JuDGMBivT,  WHEN  A  Bab  AND  WHSK  NOT. — See  the  note  to 
Skmdish  v.  Parker^  9  Am.  Dec.  395;  see  also  Le  Ouen  v.  Oouvemeur^  1  Id« 
121;  BeUs  v.  Starr,  9  Id.  94,  and  note;  Lindell  v.  LiggeU,  14  Id.  298;  Oard- 
ner  v.  Buckbee,  15  Id.  256;  Burt  v.  Stemburgh,  Id.  402,  and  note;  Thompson 
V.  Clay,  16  Id.  108;  KUhtffer  v.  Ilerr,  17  Id.  658;  Cook  v.  Vimont,  Id.  157; 
CuOer  V.  Cox,  18  Id.  152;  WHght  v.  Butler,  21  Id.  323;  VaUain  v,  Cloutier, 
22  Id.  179;  Wood  v.  Jackson,  Id.  603,  and  note;  Montf^quieu  v.  Hell,  23  Id. 
471;  and  Guernsey  v.  Carver,  ante,  GO,  and  note.  A  judgment  of  nonsuit  or 
dismissal  will  not  support  a  plea  of  res  judicata:  Baudin  v.  Bolifff,  14  Id.  181. 
So  it  is  held  in  Chasers  case,  17  Id.  277,  that  a  decree  dismissing  a  bill  is  no 
bar  to  a  subsequent  suit,  unless  it  is  shown  that  there  was  an  absolute  deter- 
mination that  the  party  had  no  title,  and  that  the  matter  is  re^  adjudicata. 
But  in  Thompson  v.  Clay,  16  Id.  108,  it  is  decided  that  a  decree  dismissing  a 
bill  for  want  of  proper  parties  defendant,  is  just  as  conclusive  against  the 
complainant  as  a  decree  upon  the  merits,  unless  there  is  a  reservation  of  his 
rights.  As  to  what  is  a  final  judgment,  so  as  to  extinguish  the  cause  of  ac« 
iion,  see  Turner  v.  Plowden,  23  Id.  596. 
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Plaintifi  will  not  be  Comfelled  to  Bbcoxs  Nonsuitsd  on  the  trial  for 

the  insufficiency  of  his  evidence. 
Probable  Cause  is  generally  a  mixed  question  of  law  and  of  fact. 
To  Make  out  a  Probable  Cause,  it  is  sufficient  if  the  party  has  reaacmabla 

ground  for  belief  at  the  time  of  acting.     Statements  made  by  third 

persons  to  the  defendant  may  be  introduced,  in  order  to  show  probable 

cause. 
The  Formation  and  Expression  of  an  Opinion  bt  a  Juror  previous  to 

the  trial,  on  the  merits  of  the  cause,  and  in  favor  of  the  suooeasfnl 

party,  is  ground  for  granting  a  new  triaL 

Case  for  malicious  prosecution.  Smith,  jun.,  one  of  the  de- 
fendants, had  been  a  school-teacher,  and  the  plaintiff,  one  of 
his  scholars;  a  feeling  of  hostility  existed  between  the  families 
of  the  plaintiff  and  the  defendants,  and  one  night,  while  Smith, 
jun.,  was  teacher,  his  school  was  broken  into,  and  a  certain 
Gunter's  scale,  among  other  things,  carried  away.  Four  years 
afterwards,  two  or  three  persons  informed  the  defendants  that 
the  plaintiff  had  a  scale  which  they  thought  was  the  defendants'; 
whereupon,  they  had  the  plaintiff  arrested  and  tried  for  the 
theft.  He  was  acquitted.  The  scale  in  the  plaintiff's  posses- 
sion was  brown  in  color,  while  the  defendants'  was  yellow;  this 
fact  the  latter  knew  before  the  trial,  but  certain  faded  ink  spots 
were  pointed  out  to  the  defendants,  and  suggestions  were  made 
to  them  that  the  scale  had  been  stained.  The  plaintiff,  haTing 
adduced  evidence  to  prove  express  malice  in  the  defendants, 
rested.  They  thereupon  moved  for  a  nonsuit,  on  the  ground 
that  want  of  probable  cause  had  not  been  made  out.  The  mo* 
tion  was  denied.  Among  other  things,  the  jury  were  instructed 
"  that  every  man  who  prosecutes  on  the  strength  of  the  stoxy 
of  another,  which,  if  true,  would  furnish  probable  cause,  runs 
the  hazard  of  the  story  proving  false  or  unfounded;  for  it  is  not 
law  that  falsehood  and  error  can  be  molded  into  a  justification 
through  the  intervention  of  another."    Defendants  excepted. 

Verdict  for  the  plaintiff.  Motion  for  a  new  trial,  on  the 
ground  of  an  opinion  formed  and  expressed  by  one  of  the  jurors 
before  the  trial,  in  favor  of  the  plaintiff.  The  motion  was 
based  on  affidavits  of  two  witnesses,  who  heard  the  statement  of 
the  juror  and  of  the  defendants  that  it  had  not  come  to  their 
knowledge  until  after  the  trial.  They  also  moved  to  have  the 
verdict  set  aside,  and  a  nonsuit  entered. 

Hutchinson  and  Hubbard,  for  the  plaintiff. 
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C.  Marsh,  contra. 

By  Court,  Botgb,  J.  In  this  case  two  principal  questions 
are  presented:  1.  Whether  the  verdict  .should  he  set  aside,  and 
a  nonsuit  entered;  and,  2.  Whether  a  new  trial  should  be 
granted,  either  for  a  misdirection  to  the  jury  in  point  of  law, 
or  for  the  matter  disclosed  in  relation  to  one  of  the  jurors. 

The  motion  for  a  nonsuit  necessarily  supposes  the  question 
of  probable  cause  in  this  kind  of  action  to  be  solely  a  question 
of  law  for  the  decision  of  the  court.  And  it  is  so,  when  it  de- 
pends wholly  on  the  evidence  of  records,  or  written  documents, 
as  also  when  there  is  no  conflict  of  evidence,  nor  ground  of  dis- 
pute as  to  the  facts  proved:  1  Wils.  232;  Brayt.  152.  But,  in 
general,  if  the  evidence  relating  to  this  question  rests  in  parol 
testimony,  and  especially  if  there  is  such  evidence  on  both 
sides,  it  then  becomes  a  mixed  proposition  of  law  and  fact. 
Whether  the  circumstances  relied  on  to  show  the  cause  for 
prosecuting  to  have  been  probable  or  not  probable  are  true, 
and  existed,  is  a  matter  of  fact  for  the  jury  to  find;  but  whether, 
supposing  them  true,  they  amount  to  a  probable  cause,  is  a 
question  of  law  for  the  court:  1  T.  B.  545.  And  in  a  case 
where  there  is  confessedly  no  evidence  tending  to  negative  the 
existence  of  probable  cause,  the  court  should  of  course  decide 
that  the  plaintiff  has  failed  in  a  point  essential  to  his  right  of 
recovery.  There  is  no  occasion  to  determine  whether  in  this 
instance  the  want  of  probable  cause  was  sufficiently  shown,  or 
whether  the  evidence  was  of  a  character  for  the  court  to  pro- 
nounce upon,  since  we  are  of  opinion,  upon  more  general 
grounds,  that  the  motion  ought  not  to  prevail. 

The  alleged  right  of  the  court  to  order  a  nonsuit  on  trial  is 
to  be  distinguished  from  the  practice  of  entering  up  judgment, 
as  in  case  of  a  nonsuit,  which,  in  England,  has  its  origin  in  the 
statute  of  14  Oeo.  II,,  c.  17,  and  in  this  state  is  commonly 
founded  on  the  general  rules  or  special  orders  of  the  court,  aa 
in  case  of  ordering  bail,  and  the  like,  because  in  all  cases  of  the 
latter  description  there  is  no  doubt  but  the  court  is  to  act  with- 
out reference  to  the  will  of  the  party.  But  a  nonsuit,  in  its 
legal  and  appropriate  sense,  imports  a  voluntary  act  of  the 
plaintiff,  in  withdrawing  his  appearance  to  the  suit;  and  not- 
withstanding the  very  frequent  mention,  in  the  English  books, 
of  nonsuits  said  to  be  directed  on  trial,  we  are  not  satisfied 
that  the  courts  of  that  country  have  ever  asserted  the  right  of 
enforcing  a  nonsuit,  while  the  plaintiff  insisted  on  proceeding 
to  a  verdict:   1  Selw.  Pr.  464;   2  Tidd  Pr.  798;  2  T.  B.  281. 
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Much  less  do  we  find,  what  appears  to  have  been  often  decided 
in  New  York,  that  at  common  law  the  refusal  to  order  a  nonsuit 
was  ever  considered  such  a  denial  of  right  to  the  defendant 
that  a  writ  of  error  would  lie  to  correct  it.  If,  however,  the 
subject  were  to  be  regarded  iu  the  light  of  mere  practice,  and 
as  not  concluded  by  authority,  still  the  course  contended  for 
could  not  be  generally  beneficial,  except  under  a  system  of 
jurisprudence  which  regularly  admits  but  one  trial  in  a  cause. 
In  this  state,  where  the  right  of  review  is  given  by  statute,  a 
nonsuit  should  not  be  ordered  at  the  first  trial,  as  the  plaintiff 
may  be  able  to  supply  the  defects  in  his  first  proofs;  nor  at  the 
last,  because  public  policy  will  then  require  that  the  contro- 
versy should  be  ended. 

From  that  portion  of  the  charge  which  has  been  certified  to 
us,  in  connection  with  the  particular  clause  excepted  to,  it  is 
evident  that  the  instructions  to  the  jury  were  directed,  with 
much  precision  and  perspicuity,  to  all  the  different  features  of 
the  case,  and  that  the  rules  of  law  usually  applied  to  the  action 
were  correctly  stated.  And  if  in  the  end  those  instractions 
were  duly  observed  and  followed  by  the  jury,  there  is  no  groand 
to  question  their  verdict.  But  as  the  proposition  to  which  ex^ 
ception  is  taken  may  have  had  a  decisive  influence  in  the  case, 
it  becomes  necessary  to  notice  it.  The  principle  advanced  goes 
to  exclude  all  information  received  from  others,  if  it  turns  out 
to  be  false  or  unfounded,  from  furnishing,  or  aiding  to  furnish, 
probable  cause  for  instituting  a  prosecution.  This  we  can  not 
admit.  It  must  be  sufiScient  if  the  party  has  a  reasonable 
ground  of  belief  at  the  time  of  acting.  In  a  previous  part  of 
the  charge,  the  court  had  defined  probable  cause  to  be  ''an 
honest  belief,  founded  on  the  existence  of  such  facts  as  will 
warrant  an  unprejudiced  mind  in  the  conclusion  that  the  per- 
^son  accused  is  guilty  of  the  crime  with  which  he  is  charged*" 
And  in  order  to  reconcile  this  definition  with  the  subsequent 
doctrine,  it  is  necessary  to  hold  that  statements  made  to 
the  prosecutor,  with  whatever  appearance  of  sincerity  and 
truth,  are  not  to  be  reckoned  among  the  facts  on  which  his  be- 
lief may  be  formed.  But  this  would  be  to  exclude  the  common 
and  principal  foundation  of  belief,  and  to  require  little  less 
than  absolute  knowledge. 

The  position  on  which  I  have  commented  may  be  thought  to 
derive  support  from  the  case  of  Hewlett  v.  Crutchley^  5  Taunt 
277.  It  was  there  decided  that  the  opinion  of  counsel,  to  whom 
the  prosecutor  h.id  submitted  a  statement  of  the  transaction. 
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and  who  advised  the  proBecution^  did  not  furnish  a  probable 
cause.  But  the  case  discloses  the  most  conclusive  evidence  of 
express  malice,  and  shows  the  prosecutor  to  have  been  all  the 
time  conscious  that  the  plaintiff  was  perfectly  innocent.  The 
court,  moreover,  place  much  stress  upon  the  fact  that  the  case 
laid  before  the  counsel  was  false  or  overstated.  In  connection, 
however,  with  this  case,  it  is  proper  to  notice  that  of  Snow  v. 
Allen,  1  Stark.  502.  That  was  case  for  maliciously  suing 
out  execution  and  arresting  the  plaintiff,  after  his  bail  had  been 
taken  in  execution  for  the  same  debt.  Previous  to  the  an'est, 
the  defendant's  attorney  was  cautioned  not  to  proceed;  but  re* 
lying  on  Higgina'  case,  Cro.  Jac.  320,  and  the  opinion  of  a  spe- 
cial pleader,  he  persisted  in  his  course,  and  the  plaintiff  was 
committed  to  prison.  Lord  Ellenborough  says:  "  How  can  it 
be  contended  here  that  the  defendant  acted  maliciously  ?  He 
acted  ignorantly."  Again  he  says:  "He  was  acting  under 
what  he  thought  was  good  advice,  and  unless  you  can  show 
that  he  was  actuated  by  some  purposed  malice,  the  plaintiff  can 
Dot  recover." 

The  doctrine,  of  the  charge  would  be  less  objectionable  if 
limited  to  those  cases  where  express  malice  in  the  prosecutor  is 
clearly  proved;  and  perhaps  it  was  advanced,  in  this  instance, 
with  intended  reference  to  such  cases  alone.  But  even  this 
would  require  a  distinction  which  seems  not  to  have  been 
hitherto  recognized.  For  it  is  laid  down  in  Johnston  v.  SnUon, 
1  T.  B.  545,  a  case  which  was  much  considered,  that  "  a  man, 
from  a  malicious  motive,  may  take  up  a  prosecution  for  real 
guilt,  or  he  may,  from  circumstances  which  he  really  believes, 
proceed  upon  apparent  guilt;  and  in  neither  case  is  he  liable  to 
this  kind  of  action." 

It  is  settled  in  this  court,  that  the  matter  alleged  in  relation 
to  the  juror,  if  established  by  due  proof,  is  a  sufficient  cause 
for  granting  a  new  trial:  Deming  and  Wellman  v.  S.  and  E. 
Hurlburt,  2  Chip.  45;  Brownell  and  Danforih  v.  Beynolds,  de- 
cided in  Bennington  county  on  the  present  circuit.  And,  net- 
withstanding  the  denial  of  the  juror,  we  think  the  allegation  is 
supported  by  the  affidavits.  He  must  be  supposed  to  have  mis- 
recollected,  of  which  there  is  the  greater  probability,  since  he 
admits  having  held  conversations  respecting  the  suit.  On  this 
ground,  therefore,  and  for  a  misdirection  to  the  jury,  a 

New  trial  is  granted.  

AcnoNS  FOR  Malicious  Prosecution. — Seo  cases  and  notes  in  this  series 
•oUectted  in  the  note  to  Turner  v.  Walker,  22  Am.  Dec.  .^36. 
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Probable  Cause,  What  Amoukts  to.— /Votnnasi  v.  Smith,  12  Id.  2S7. 
in  noto. 

Probable  Oadse  a  Mixed  Question  of  law  and  of  fact.    Id. 

Grantixg  Compulsory  Nonsuits. — It  was  formerly  the  rule  in  England, 
that  the  court  could  not  nonsuit  the  plaintiff  without  his  consent,  but  thafe 
he  had  a  right  to  submit  his  evidence,  such  as  it  was,  to  the  consideration  oi 
the  jary:  1  Archb.  Pr.  444  (12  Edn.)  And  this  practice  has  been  followed 
to  some  extent  in  this  country.  The  question  arose  at  an  early  period  in  the 
federal  courts,  and  it  was  positively  decided  that  they  had  no  power  to  direct 
a  peremptory  nonsuit  agaiust  the  will  of  the  plaintiff.  In  Crane  v.  Morritr 
Lesfute,  6  Pet.  598,  it  was  said  that  that  question  '*is  not  now  open  to  ooo- 
troversy;"  and  Elmore  v.  Grimes^  1  Pet.  469;  De  W'o{fyr,  Rahaud,  5  Id.  476. 
Subsequent  cases  recognized  and  followed  the  rule:  Thompson  v.  CampbeU^ 
Hemp.  8;  Sil^tby  v.  Foote,  14  How.  (U.  S.)  218;  Castle  v.  Ballard^  23  Id.  172. 
The  practice  of  the  English  courts  was  also  adopted  in  some  of  the  statA 
courts,  and  by  some  is  maintained  until  the  present  time:  Holt  t.  Van  Ep9t 

1  Dak.  20G;  HiUy.  Rucker,  14  Ark.  706;  Winston  v.  MUler,  12  Sm.  &  M.  550, 
French  v.  Smitli,  4  Vt.  363;  Smith  v.  Crane,  12  Id.  487;  WUliama  v.  Port,  ft 
Ind.  551;  KeUleioell  v.  Petei-s,  23  Md.  312;  Cahill  v.  Kalamazoo  Mut.  Ins,  Co., 

2  Doug.  124;  Clark  v.  Hannibal  etc.  R.  R.  Co.,  36  Mo.  202;  in  Virginia* 
Minor's  Inst.  vol.  4,  pt.  1,  782.  In  the  majority  of  the  United  States,  how- 
ever, the  granting  a  nonsuit  on  motion  of  the  defendant  against  the  assent 
of  the  plaintiff  is  the  recognized  practice,  either  grown  out  of  statutory  re- 
forms, or  out  of  judicial  decisions  founded  on  reason  and  the  advisability 
of  some  shorter  method  of  objecting  to  the  plain tiff^s  case  made  on  the  trisl, 
than  by  the  cumbersome  demurrer  to  evidence.  In  an  early  California  de- 
cision, Ringgold  v.  Haven,  1  Cal.  108,  113,  Judge  Bennett  laid  down  the  fol- 
lowing in  support  of  the  court's  nonsuiting  a  plaintiff  against  his  will: 

"  As  to  the  right  of  the  court  to  direct  a  compulsory  nonsuit.     Upon  this 
point  we  are  met  by  a  contrariety  of  authorities  and  a  diversity  of  ai^gument. 
In  some  of  the  states,  the  atBrmative,  in  others,  the  negative,  of  the  proposi- 
tion is  asserted  in  theory  and  maintained  in  practice.     In  some  it  la  held 
that  the  court  has  no  right,  in  any  case,  to  nonsuit  the  plaintiff,  even  thoo^ 
his  evidence  be  insufficient  in  law  to  support  his  action;  whilst,  in  others,  it 
is  settled  that  a  jury  should  be  allowed  to  receive  no  cause  until  the  court  is 
satisfied  that  the  evidence  is  sufficient  in  law  to  authorize  the  jury  to  find  a 
verdict  in  favor  of  the  plaintiff.     In  all,  however,  it  is  agreed,  that  cases  may 
sometimes  under  certain  forms  be  withdra^'n  from  the  jury,  and  reserved  for 
the  sole  consideration  and  determination  of  the  court.     This  last  is  a  common 
ground  in  the  English  courts,  in  the  federal  courts  of  the  Union,  and  in  the 
courts  of  the  various  states.     The  only  difference  upon  the  subject  which  ap- 
pears to  exist,  is  as  to  the  manner  in  which  the  conceded  end  shall  be  reached. 
In  the  federal  courts,  and  in  the  courts  of  some  of  the  states,  the  object  is  at- 
tained by  means  of  the  cumbrous  and  complicated  machinery  of  a  demurrer 
to  evidence;  in  the  courts  of  other  of  the  states,  through  the  simpler  and 
easier  process  of  motion  for  nonsuit  at  the  trial.     In  both  cases,  the  same  end 
js  arrived  at;  and  the  one  remedy  as  well  as  the  other  can  be  applied  only 
where  the  plaintiff  shall  have  failed  to  make  out  a  case  which  the  law  says 
is  proper  to  be  submitted  to  a  jury.     The  former  practice  is  constantly  pass- 
ing more  and  more  into  disfavor,  and  the  latter  usurping  its  place.     Thus,  at 
the  present  day,  in  the  English  courts,  although  it  is  held  in  theoiy  to  be  op> 
tional  with  the  plaintiff,  whether  he  will  be  nonsuited  or  not,  and  that  he 
may  compel  tho  defendant  to  resort  to  a  demurrer  to  evidence,  yet  the  ooo- 
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■tant  practice  here  is  for  the  plaintiff,  upon  the  snggestion  of  the  judge  that 
the  evideDce  is  inBufficient  to  submit  to  a  nonsuit,  with  leave  to  move  the 
court  in  bank  to  set  it  aside:  Graham  Pr.  270.  In  the  state  of  New  York, 
the  practiee  of  compulsory  nonsuit  is  perfectly  well  settled:  Clements  v.  BeH' 
jamin^  12  Johns.  298;  Pratt  v.  Hull,  13  Id.  334;  Stuart  v.  Simpson,  1  Wend. 
376;  Betts  v.  Jaehson,  6  Id.  173.  The  reasoning  of  the  court  upon  this  sub- 
ject in  Pratt  v.  Hull  is  convincing:  '  The  answer  to  this  abstract  question,' 
they  say,  'can  not  admit  of  a  doubt.  This  must  be  a  power  vested  in  the 
court.  It  results  necessarily  from  their  being  made  the  judges  of  the  law  of 
the  case  where  no  facts  are  in  dispute.  It  is  a  pure  question  of  law  whether, 
under  a  given  state  of  facts,  the  plaintiff  is  in  law  entitled  to  recover.  Un- 
less this  is  a  question  of  law  for  the  courts,  there  is  no  meaning  in  what  has 
been  considered  a  salutary  rule  in  our  courts  of  justice,  that  to  questions  of 
law  the  judges  are  to  respond,  and  to  questions  of  fact,  the  jury.' 

'*  The  general  rule  is  well  laid  down  in  Stuart  v.  Simpson,  above  cited,  as  fol- 
lows: '  If  the  evidence  would  not  authorize  the  jury  to  find  a  verdict  for 
the  plaintiff,  or  if  the  court  would  set  it  aside  if  so  found  as  contrary  to  evi- 
dence in  such  case,  it  is  the  duty  of  the  court  to  nonsuit  the  plaintiff.'  The 
power  of  a  court,  acting  according  to  the  course  of  the  common  law,  to  set 
aside  a  verdict  which  is  contrary  to,  or  unsustained  by  the  evidence,  is  too 
clear  to  admit  of  a  doubt,  and  the  power  of  a  civil  law  court  of  second  in- 
stance to  reverse  the  judgment  of  a  court  of  first  instance,  on  the  ground  that 
it  is  against  the  weight  of  evidence,  is  also  unquestionable.  If,  therefore, 
upon  a  given  state  of  facts,  a  court  would  be  obliged  to  set  aside  a  verdict  of 
the  jury  as  against  the  evidence,  we  see  no  reason  or  propriety  in  submitting 
such  facts  to  them  for  their  consideration.  When  their  determination  will 
be  a  nullity,  why  compel  them  to  deliberate  ?  Such  a  course  is  neither  cred- 
itable to  the  law  nor  complimentary  to  the  jury.  Nor,  in  adopting  the  prac- 
tice of  nonsuit,  is  there  to  be  apprehended  any  danger  of  encroachment  upon 
the  rights  of  parties,  or  abridgment  of  the  prerogatives  of  juries.  This  sys- 
tem of  trial  can  be  expected  to  operate  beneficially,  and  with  certain  not 
fickle  resoltSy  only  when  the  practical  sense  of  a  jury  is  guided  by,  and  acta 
in  Bubeerviency  to,  established  principles  of  law,  expounded  and  enforced 
by  the  court.  We  are  of  opinion,  therefore,  that  the  power  of  compulsoiry 
nonsnit  should  be  upheld." 

Subsequent  cases  in  California  act  upon  this  rule:  Mateer  v.  Brown,  1  CaL 
221;  Ensminger  v.  Mclntire,  23  Id.  593;  Masten  v.  Griffing,  33  Id.  146;  Ab- 
bey Homestead  v.  WiUard,  48  Id.  614.  And  in  most  of  the  other  states  of  the 
Union  is  it  adopted:  Stickney  v.  Stickney,  21  N.  H.  61;  Bailey  v.  KhnbaU, 
26  Id.  351;  Flanagan  v.  Wilmington,  4  Hoost.  548;  Pratt  v.  Hull,  13  Johns. 
334;  Stuart  v.  Simpson,  1  Wend.  376;  Labar  v.  Koplin,  4  N.  Y.  546;  Loomer 
V.  Meeker,  25  Id.  361;  Clemence  v.  CUy  qf  Auburn,  66  Id.  334;  Silliman  v. 
Lewis,  49  Id.  379;  Bragdon  v.  Appleton  Ins,  Co.,  42  Me.  259,  267;  Beau- 
lieu  V.  Portland  Co.,  48  Id.  291;  Cooper  v.  Waldron,  50  Id.  80;  White  v. 
Bradley,  66  Id.  257;  Ahrens  v.  StaU  Bank,  3  Rich.  (S.  C.)  401;  Hoeflinger 
V.  Stafford,  38  Wis.  391;  Walkw  v.  SuppiU,  54  Ga.  178;  Nutting  v.  Sloan, 
57  Id.  392;  Pittsburgh  etc.  R.  R.  Co.  v.  Oazzam,  32  Pa.  St  340;  Howard 
Express  Co.  v.  WUe,  64  Id.  201;  Byrd  v.  Blessing,  11  Ohio  St.  362;  Louis- 
vUle  and  Portland  Canal  Co.  v.  Murphy,  9  Bush,  522;  Mason  v.  Lewis,  1 
Greene  (Iowa),  494;  Murphy  v.  C.  R.  L  <C*  P.  R.  R.  Co.,  45  Iowa,  661; 
Naugaiuck  R.  R.  Co.  v.  WaUrbury  Button  Co.,  24  Conn.  468;  Aycriggs  v. 
N.  T.  AE.  R.  R.  Co.,  30  N.  J.  L.  (1  Vr.)  460. 
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CONSTTrunOKAUTY  OF  STATUTES  PrOVIDINO  TOR  FSRBMFTOBY  N'OXSCTT. 

An  objection  was  raised  in  Nauffatuck  B,  R.  Co,  v.  WcUerhury  Button  CtK^ 
24  Conn.  468,  to  the  constitationality  of  the  act  of  1852  of  Connecticat,  an- 
thorizing  the  granting  of  nonsuits  in  civil  actions  where  the  plaintiff,  faavnig 
rested,  had  failed  to  make  out  a  prima  facie  case.  Said  Judge  Ellsworth  in 
reply: 

"There  is  no  question  in  our  view  of  the  constitution  but  that  the  legia^ 
lature  could  properly  authorize  a  court  to  nonsuit  the  plaintiff  upon  the  de- 
fendant's motion.     The  clause  in  the  constitution  which  provides  thafe  tba 
trial  by  jury  shall  remain  inviolate,  presents  no  obstacle  to  this  legislfttioii. 
The  jury  have  nothing  to  do  with  the  relevancy  and  materiality  of  evidence 
or  with  inferences  of  law  from  facts  fully  established,  or  not  denied.     If  all 
the  facts  claimed  to  be  proved  by  the  plaintiff's  evidence  can  not,  if  troe, 
make  a  prima  facie  case  for  him,  it  would  be  worse  than  idle  to  proceed 
further  with  the  trial,  since  no  verdict  could  be  rendered  in  his  favor  which 
could  be  retained.     It  is  no  uncommon  thing  to  raise  the  question  of  the 
sufficiency  of  evidence  upon  demurrer  to  evidence,  wherever  the  court  -will 
give  its  consent,  as  the  readiest  way  to  end  the  trial,  and  this  is  not  &  viola- 
tion of  the  constitution.     The  trial  by  jury  would  indeed  present  a  MT^gwlM" 
spectacle  if,  because  an  issue  in  fact  is  joined  to  the  jury,  whatever  evidence 
is  offered  by  the  plaintiff  to  prove  his  case  must  be  received  and  considered, 
lest  the  province  of  the  jury  should  be  invaded,  or  if  the  fact  claimed  to  be 
proved  is  admitted,  its  materiality  or  sufficiency  may  not  be  decided  by  the 
court.     If  the  court  come  to  a  wrong  decision,  there  may  be  an  appeal  to  the 
supreme  court  to  correct  the  error,  and  beyond  this  there  is  no  relief  known 
to  the  law.     The  statute  as  well  as  the  common  law  requires  the  plaintiff  to 
introduce  evidence  which  fairly  tends  to  establish  a  prima  facie  case  in  hia 
favor,  and  if  he  has  not  done  this,  as  we  think  he  had  not  in  this  instance, 
he  sustains  no  injury  by  the  order  for  a  nonsuit:    Harris  v.  T^hampson,  24 
E.  L.  &  E.  3S0.     Besides,  this  mode  of  trying  a  question  of  law  had  always 
been  practiced  at  the  common  law,  and  was  familiarly  known  to  the  men 
who  framed  our  constitution;  and  it  is  not  to  be  believed  that  they  meant 
by  this  clause  in  the  constitution  to  restrict  the  courts  and  the  legislatara 
itself  in  relation  to  this  ancient  practice." 

When  to  be  Granted. — ^The  test  by  which  to  determine  whether  or  not 
the  plaintiff  should  be  nonsuited  on  the  defendant's  motion,  is  generally 
conceded  to  be  as  follows:  If  evidence  given  by  the  plaintiff  would  not  au- 
thorize a  jury  to  fmd  a  verdict  for  him,  or  if  the  court  would  set  it  aside  if  so 
found,  as  contrary  to  evidence,  it  is  the  duty  of  the  court  to  grant  the  non- 
suit: Mateer  v.  Brown,  1  CaL  221;  Womhough  v.  Cooper ,  4  N.  Y.  8L  C. 
(T.  &  C.)  686;  CoU  v.  Sixtli  Av,  R,  R,  Co,,  49  N.  Y.  671;  SilUman  v.  Lewis, 
Id.  379;  PraU  v.  Hull,  13  Johns.  334;  Lobar  v.  KopUn,  4  N.  Y.  516;  WhiU 
v.  Bradley,  66  Me.  257;  Cooper  v.  Waldron,  60  Id.  80;  HotJUnger  v.  StqfMl^ 
38  Wis.  391;  NuUing  v.  Sloan,  67  Ga.  392;  Bailey  v.  Kimball,  26  N.  R  351; 
BeauUeu  v.  Portland  Co.,  48  Me.  291;  Aycrigg's  Ex*ra  v.  N.  Y,  dt  K  B.  R. 
Co.,  30 N.  J.  L.  (1  Vr.)  460.  But  where  the  evidence,  ''viewed  in  its  most 
favorable  light,  would  have  warranted  a  jury  in  finding  a  verdict  in  favor  of 
the  plaintiff,"  a  nonsait  is  improper:  Thompson  v.  Lttmley,  50  How.  106; 
S.  C.,  64  N.  Y.  631. 

Where  there  is  no  evidence  upon  some  material  point,  a  nonsuit  may  be  de- 
manded: Ringgold  v.  Haven,  1  Cal.  108,  113.  Or,  as  expressed  in  an  Iowa  de- 
cision, wherever  essential  or  integral  elements  of  a  cause  of  action  are  wholly 
without  proof,  the  court  may  properly  refuse  to  allow  the  case  to  go  to  the 
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JQiy:  Murphy  ▼.  C.  R.  L  A  P.  B.  R.  Co.,  45  lOwa,  661,  citing  Allen  v. 
Pegram,  16  Id.  164;  Muldoumey  v.  iZ/.  C.  iZ.  i?.  (7o.,  32  Id.  176;  ffay  v. 
/Zi  C.  J?.  ;?.  Co.,  35  Id.  585;  ilS^  v.  Boston  A  A.  B.  B.  Co,,  105  Mass.  77; 
Penn,  B.  B.  Co.  v.  Bedle,  73  Pa.  St.  504.  And  so,  also,  Flanagan  ▼. 
Wilmington,  4  Houst.  548;  Johnson  y.  Moss,  45  CaL  515.  Not  for  an  imma- 
terial variance  should  a  nonsuit  be  ordered:  CoUins  y.  Bradbury,  04  Me. 
37;  but  certainly  on  a  failure  of  proof:  Ahrens  v.  State  Bank,  3  Rich.  (S. 
C.)  401;  Flanagan  v.  Wilmington,  4  Houst.  548;  Johnson  v.  Afoss,  45  Cal.  515; 
Ho^inger  v.  Stafford,  38  Wis.  391.  If  the  evidence  is  of  a  presumptive  nature, 
which  might  be  urged  with  more  or  less  effect  to  the  jury,  it  is  wrong  for  the 
court  to  take  it  from  them:  Crane  v.  Lessee  of  Morris,  6  Pet.  598.  And  on  the 
motion  for  a  nonsuit,  disputed  facts  are  to  be  taken  for  the  plaintiff,  and  all 
the  presumptions  and  inferences  which  could  be  reasonably  drawn  from  the 
evidence  are  to  be  conceded  to  him:  Myers  v.  Dixon,  45  How.  Pr.  48;  Sherh- 
dan  y.  Brooklyn  etc.  B.  B.  Co.,  30  N.  Y.  39;  Shay  v.  Richmond  etc.  T.  B.  Co., 
I  Bush,  108;  Walker  v.  Supple^  54  Ga.  178.  "  Under  the  former  practice," 
said  the  court  in  Loomer  v.  Meeker,  25  N.  Y.  361,  "one  defendant  could 
not  have  judgment  of  nonsuit  where  a  joint  defendant  had  suffered  a  default; 
but  the  modem  rule  is  otherwise,"  citing  Murphy  v.  Dolan,  5  Bam.  ft  Cress. 
178;  Murphy  v.  Johnson,  7  DowL  k  K.  619. 

Ths  Motion  should  bb  Dbnied  where  the  plaintiff  has  presented  a  case  suf  • 
ficienttogoto  thejury:  Lehmanv,  Kellerman,(i5'PsL.  St.  489;  Oothautv.  Leahy ^ 
23  Wis.  114;  Mercier  v.  Mercier,  43  Ga.  323;  Page  v.  Parker,  4  N.  H.  363. 
The  mere  fact  that  some  evidence  has  been  introduced  by  the  plaintiff  in 
support  of  his  declaration,  will  not  warrant  the  refusal  to  nonsuit,  if  such 
evidence  is  not  sufficient  to  justify  a  verdict  for  him :  BeauUeu  v.  Portland  Co,, 
48 Me.  291,  where  it  is  said:  ''The  rule  by  which  courts  sliould  be  guided 
in  ordering  nonsuits  is  correctly  stated  in  a  recent  English  case  in  the 
court  of  exchequer:  'It  is  not  enough  to  say  there  was  some  evidence.  A 
seintiUa  of  evidence,  or  a  mere  surmise  that  there  may  have  been  negligence 
on  the  part  of  the  defendants,  clearly  would  not  justify  the  judge  in  leaving 
the  case  to  the  jury.  There  must  be  evidence  ou  which  the  jury  might  rea- 
sonably and  properly  conclude  that  there  was  negligence:'  Gornman  v.  E.  C, 
B,  Co.,  Am.  Law  Reg.,  Jan.  1860,  p.  176  [4  H.  &  K  781]."  And  it  is  like- 
wise said  in  Commissioners  v.  Clark,  94  U.  S.  278,  284: 

"  Judges  are  no  longer  required  to  submit  a  case  to  the  jury  merely  because 
some  evidence  has  been  introduced  by  the  party  having  the  burden  of  proo^ 
unless  it  be  of  such  a  character  that  it  would  warrant  the  jury  to  proceed  in 
finding  a  verdict  in  favor  of  the  party  introducing  such  evidence:  Byder  v. 
Wombell,  L.  R.,  4  Ex.  39.  Decided  cases  may  be  found  where  it  is  held  that 
if  there  is  a  seintiUa  of  evidence  in  support  of  a  case,  the  judge  is  bound  to 
leave  it  to  the  jury;  but  the  modern  decisions  have  established  a  more  reason- 
able rule,  to  wit,  that  before  the  evidence  is  left  to  the  jury,  there  is  or  may 
be  in  every  case  a  preliminary  question  for  the  judge,  not  whether  there  is 
literally  no  evidence,  but  whether  there  is  any  upon  which  a  jury  can  prop- 
erly proceed  to  find  a  verdict  for  the  party  producing  it,  upon  whom  the  bur- 
den of  proof  is  imposed:  Law  Hep.,  2  Priv.  Council  Ap.  335;  Improvement 
Co.  V.  Munson,  14  Wall.  448;  Pleasants  v.  Fant,  22  Id.  120;  Parks  v.  Boss, 
4  How.  373;  MerduinUf  Bank  v.  Staie  Bank,  10  Wall.  637;  Hickman  v.  Jones, 
9  Id.  201." 

Where  the  facts  are  controverted,  or  are  not  manifest,  the  cause  should  go 
to  the  jury:  Cent,  B.  R  Co.  v.  Moore,  24  N.  J.  L.  (4  Zab.)  830;  Aycriggs  v. 
N.  r.  <fr  E.  B.  B.  Co.,  30  Id.  1  (Vr.)  460;  KeUer  v.  N.  T.  Cent  B.  B.  Co.. 
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24  Barb.  172.  For  it  is  on  the  theory  that  all  the  facts  addnoed  by  the 
plaintifif  are  insnflBcieDt  to  support  his  case  that  he  is  to  be  nonsaited.  Bat 
iirhere  the  evidence  leaves  a  material  fact  in  donbt,  it  should  be  settled  by 
the  proper  judges  of  the  facts,  the  jury.  Not  only,  therefore,  is  it  casential 
that  the  plaintifif  should  be  allowed  to  present  his  whole  case,  in  order  to 
maintain  his  action,  a  nonsuit  before  he  closes  being  erroneous:  Washer  t. 
SuppUf  54  Ga.  178;  but  in  the  discretion  of  the  court,  further  evidence  after 
the  motion  for  nonsuit  has  been  made  will  be  allowed  to  be  introduced  by 
him:  Abbey  Homestead  Aitsociaiion  v,  fPt^ard,  48  Cal.  618. 

It  is  no  ground  for  a  nonsuit  that  plaintiff's  cause  of  action  is  not  set  forth 
with  sufficient  distinctness  and  clearness:  Jossy  v.  StapUlon,  57  Ga.  144;  nor 
that  the  x)laintiff  joined  as  defendant  two  out  of  three  joint  and  several  mak- 
ers of  a  promissory  note:  Hammond  y.  WaHer,  1  Bich.  (S.  C.)  N.  S.  109. 
Though  the  nonjoinder  of  proper  parties  plaintiff  was  regarded  as  a  gnnmd  of 
nonsuit  in  Snyder  v.  Finley,  1  MacArthur,  220,  and  in^.  F,  <£rP.  Canal  Co,  v. 
Snow,  49  CaL  155.  Withdrawing  a  juror  is  no  ground  for  nonsniting  the 
plaintiff.  '*  If  judgment  of  nonsuit  be  rendered  merely  because  a  juror  hai 
been  withdrawn,  such  judgment  is  founded  upon  a  misapprehension  of  the 
legal  effect  of  withdrawing  a  juror,  and  is  erroneous:  2  Tidd  Fr.  862;  1  Azchlk 
Pr.  282;  Stodhart  v.  Johnson^  3  T.  R.  657;  Sanderson  v.  Nestor^  By.  &  M. 
402;  Everett  v.  Toutlls,  3  Bam.  ft  Aid.  349;  Tfie  People  v.  OleoO,  2  Johns. 
Cas.  301;  Chandler  v.  Bieknell,  6  Cow.  30;  TJie  People  v.  Judges  o/N.  T.,  8 
Id.  127;  The  People  v.  Ellw^  15  Wend.  371."  And,  generaUy,  noiiregn- 
larity,  imperfection,  or  deficiency  in  the  pleadings,  which  a  verdict  would 
cure,  can  be  a  ground  for  a  nonsuit:  Jersey  Co,  v.  Halsey,  5  N.  J.  L.  (2 
South.)  730;  KeUleweUy.  Peters,  23  Md.  312. 

Ths  Motion  Made  by  the  Devendant  fob  the  Konsdit  of  tbm 
Plaintiff  should  specify  the  grounds  on  which  it  is  asked,  should  point 
out  the  particulars  in  which  the  plaintiff  has  failed  to  snitain  his  case,  in  or^ 
der  that  the  defect  may  be  supplied  if  desired.  A  mere  general  motion,  on 
the  alleged  general  insufficiency  of  the  evidence,  is  not  enough,  and  may  bo 
denied:  Gardiner  v.  SehmaehUe,  47  Cal.  588;  KUer  v.  Kmbal,  10  Id.  267; 
Binsse  v.  Wood,  37  N.  Y.  626;  Mallory  v.  Travelers*  Ins.  Co.,  48  Id.  52.  The 
plaintiff  ought  not  to  be  nonsuited  on  his  open  statement,  unless  he  makes 
some  fatal  admission:  Stewart  v.  Hamilton,  28  How.  Pr.  265;  Fishery,  Fisher, 
5  Wis.  472;  nor  before  he  has  rested:  Walker  v.  Supple,  54  Ga.  178.  If  the 
motion  be  made  after  the  cross-examination  of  the  plaintiff's  witnesses,  the 
evidence,  both  on  the  direct  and  cross-examination,  is  to  be  considered  by  tho 
court:  Eastman  v.  Howard,  30  Me.  58.  So,  a  nonsuit  may  be  granted  on 
evidence  adduced  by  the  defendant,  as  where  he  proves  usury  in  the  note 
sued  on:  Lomer  v.  Meeker,  25  N.  Y.  361,  Judge  Smith  there  saying  that  it  is 
a  mistake  to  suppose  that  because  the  evidence  came  from  the  defendant^ 
after  the  plaintiff  had  rested,  the  case  must  go  the  jury.  As  a  nonsuit  is  here 
deemed  proper  on  evidence  introduced  by  the  defendant  disclosing  the  insuf- 
ficiency of  the  plaintiff's  case,  so,  also,  if  deficiencies  appearing  in  the  plaint* 
ifiTs  case  are  supplied  by  the  evidence  of  the  defendant,  a  nonsuit  would  be 
improper:  Ringgold  v.  Haven,  1  CaL  108;  Smith  v.  Compton,  6  Id.  24.  That 
a  nonsuit  may  be  ordered  after  evidence  given  by  the  defendant  is  also  de- 
cided in  White,  v.  Bradley,  66  Me.  254,  although  tiiere  seems  to  have  been 
some  doubt  in  Maine  upon  this  question:  Cooper  v.  Waldron,  50  Id.  81;  Brag* 
don  V.  Appleton  MuL  Fire  Ins,  Co,,  42  Id.  259;  and  in  PiUaburyy.PHUbwry, 
20  N.  H.  90;  and  in  Jones  v.  Weaihenhee,  4  Strobh.  60,  it  is  said  to  be  wrong 
to  order  a  nonsuit  on  the  evidence  of  the  defendant. 
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Jot  V.  Hull. 

[4  Ymtatcan,  466.] 

Where  a  License  is  Revocable  at  Plbasuke,  an  action  brought  for  its 
continuance  ia  a  reyocation.  ^ 

On  the  Sale  ot  Realty,  an  Aorbbbcent  in  writing  that  the  vondee  might 
pay  off  the  notes  given  for  the  purchaae  price  by  diaoharging  an  inonm- 
brance  on  the  realty  is  binding,  and  not  revocable  at  pleaanre. 

Patxbnts  vade  Pending  an  Action  on  a  promiaaory  note  are  to  be  de- 
ducted from  the  jndgmentb 

Matteb  in  MmoATioN  or  Damages  need  not  be  specially  pleaded. 

AssuMPBTT  on  two  promissory  notes.  Plea,  non-assumpsit. 
The  action  was  originally  brought  before  a  justice  of  the  peace, 
where  judgment  was  rendered  for  the  defendant,  whence  the 
plaintiff  appealed  to  the  county  court.  The  notes  were  given 
as  the  purchase  price  for  a  tract  of  land  bought  by  Hull  from 
Joy.  A  written  memorandum  executed  by  the  plaintiff  at  the 
time  the  deed  and  notes  were  executed  was  produced,  whereby 
plaintiff  agreed  that  if  the  defendant  would  pay  off  the  amount 
of  a  mortgage  on  the  land  to  one  Merrill,  the  payments  should 
be  indorsed  on  the  notes.  The  defendant  proved  that  at  the 
time  of  the  purchase  he  had  agreed  with  Merrill  to  pay  off  his 
mortgage,  and  had  made  payments  thereon  to  an  amount  ex- 
ceeding the  balance  due  on  the  notes  sued  on  in  this  action, 
and  that  since  the  proceedings  he  had  taken  up  the  note  given 
to  Merrill  secured  by  the  mortgage. 

Verdict  for  the  plaintiff  for  one  cent  damages;  haying  filed 
exceptions,  he  brought  the  cause  before  this  courL 

HubbeU  and  Stevens,  for  the  plaintiff. 

Hunt  and  Beardaley,  contra. 

By  Court,  Phelps,  J.  If  the  authority  given  to  the  defend- 
ant to  make  payments  to  Merrill,  is  to  be  regarded  as  a  mere 
license,  revocable  at  pleasure,  then  it  must  be  admitted  that 
the  bringing  the  present  action  was  a  revocation  of  that  license, 
and  all  subsequent  payments  made  to  Merrill  must  be  con- 
sidered as  made  without  authority,  and  therefore  voluntary. 
And  if  we  regard  the  written  memorandum  as  evidence  of  a 
distinct,  independent  contract,  it  would  be  difficult  to  give  it 
any  greater  effect  than  a  mere  revocable  license,  for  want  of  a 
sufficient  consideration  to  support  it.  But  as  the  memorandum 
was  executed  contemporaneously  with  the  execution  of  the 
note,  we  are  disposed,  in  conformity  with  the  testimony  of 
Merrill,  to  regard  it  as  part  of  the  original  contract  for  the  sale 
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and  purchase  of  the  farm,  and  therefore  needing  no  particular 
consideration,  applicable  to  this  part  of  the  contract  exclusiYelj, 
to  give  it  effect;  especially  as  the  agreement  in  question  was 
evidentlj  intended  to  provide  for  an  incumbrance  on  the  farm, 
and  to  secure  the  purchaser  against  the  supposed  inability  of 
the  plaintiff  to  remove  it.  In  this  point  of  view  the  agree- 
ment must  be  considered  as  entering  into  the  consideration  of 
the  notes  as  a  part  of  the  terms  of  the  purchase,  and  equally 
binding  on  the  parties  as  any  other  part'  of  the  transaction. 

The  poverty  of  the  plaintiff,  as  stated  in  the  case,  not  only 
furnishes  a  reason  why  the  stipulation  should  have  been  intro- 
duced, but  affords  strong  grounds  for  enforcing  it.  The  de- 
fendant had  certainly  a  right  to  insist  upon  it  for  his  security; 
and  if  so,  it  follows  that  the  permission  to  make  the  payments 
to  Merrill  was  not  revocable  at  pleasure.  We  have  a  precedent 
for  this,  in  the  case  of  Leuris  v.  EoUey  et  aL,  reported  in  Bray- 
ton.  In  that  case,  the  direction  was  considered  as  an  induce- 
ment to  make  the  principal  contract;  and  there,  as  well  as  here, 
a  third  person  had  become  interested  in  the  direction;  and*  to 
revoke  it  involves  a  fraud  upon  all  concerned.  Whether  the 
agreement,  and  the  payments  made  under  it,  would,  if  prop- 
erly pleaded,  have  been  a  bar  to  the  action,  is  a  question  not 
involved  in  the  case.  It  would  be  difficult,  however,  giving  to 
the  agreement  the  effect  above  stated,  to  distinguish  between 
this  case  and  a  case  of  payment  to  the  plaintiff  himself.  The 
evidence  of  these  payments  was  received  by  the  county  court  in 
reduction  or  mitigation  of  damages.  For  this  purpose,  it  was 
undoubtedly  proper.  In  every  action  of  this  nature,  the  ques- 
tion as  to  the  amount  due  is  decided  with  reference  to  the  time 
when  judgment  is  rendered;  and  payments  made  pending  the 
suit  are  to  be  deducted,  for  the  obvious  reason  that  the  judg- 
ment is  conclusive  on  this  point,  and  payments  not  applied 
would  be  lost  to  the  party. 

The  objection  that  the  evidence  was  not  admissible  under  the 
general  issue,  but  that  a  special  plea,  pui8  darrein  continuance, 
was  necessary,  might  possibly  have  been  well  founded,  had  the 
evidence  been  offered  in  bar  of  the  action;  but  we  are  aware  of 
no  case  where  matter,  which  goes  merely  in  mitigation  of  dam* 
ages,  is  required  to  be  specially  pleaded.  From  the  nature  of 
the  case,  it  could  not  be;  for  the  supposition  that  it  goes  only 
in  mitigation  of  damages,  implies  that  it  is  no  bar  to  the 
action. 

Judgment  affirmed. 
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Revogabilitt  of  Parol  Liceksk!. — This  subject  is  diacnssed  in  the  note 
to  Bench  v.  Kern,  16  Am.  I>ec.  601;  and  in  the  note  to  Bicker  v.  KeUy,  10 
Id.  41.     See,  also,  Harris  v.  OUUngham,  23  Id.  700. 


Collabd's  Adm'r  v.  Tuttle. 

[4  Tbbmoxt.  491.] 
STATim  OF  Limitations  is  a  Good  Plea  in  bar  of  a  bill  in  equity,  as  well  as 

of  an  action  at  law,  where  it  is  brought  for  a  legal  demand. 
Thx  Statute  may  be  Relied  on  in  defense  of  a  suit  brought  to  enforce  a 

contract  to  convey  land  bought  at  public  sale,  or  to  pay  over  the  amount 

received  for  its  redemption. 
Statute  does  mot  Begin  to  Run  until  a  Demand  in  such  case  ^  but  after  a 

great  length  of  time  a  demand  will  be  presumed. 

Bill  in  equity.  Flea,  tbe  statute  of  limitaiioDS  The  case 
appears  from  the  opinion. 

JUen,  and  Bailey  and  Marshy  for  the  orator. 

AdamSy  contra. 

By  Court,  Williams,  Chancellor.  Tbe  bill  charges  that  a 
written  contract  was  made  by  the  defendant  on  the  twenty- 
fifth  day  of  November,  1805,  binding  him  to  do  a  specific  act,. 
Tiz.,  to  deed  certain  lands  which  he  had  bid  off  at  vendue,  if 
they  were  not  redeemed,  and  he  acquired  a  title  thereto;  or  to 
pay  the  money  rectrived  for  the  redemption,  if  they  were  re- 
deemed; or,  on  failure,  to  pay  all  damages.  To  this  bill  the 
defendant  has  pleaded  the  statute  of  limitations. 

A  suit  at  law  to  recover  damages  for  the  breach  of  this  con- 
tract would  be  barred  in  six  years  from  the  time  tbe  defendant 
was  required  to  perform  the  same,  and  neglected  so  to  do. 
Courts  of  equity  are  bound  by  the  statute  of  limitations,  and  it 
is  regarded  in  a  court  of  equity,  as  well  as  in  a  court  of  law,  as 
running  upon  all  legal  titles  and  demands.  The  statute  does 
not  in  terms  mention  equitable  demands;  yet  equity  adopts 
and  takes  tbe  same  limitation  in  oases  that  are  analogous  to 
those  in  which  it  applies  at  law:  Stackhouae  v.  Bamston,  10 
Yes.  453.  Courts  of  equity  regard  the  statute,  and  give  it  the 
same  construction,  when  the  cases  are  similar,  as  courts  of  law. 
Hence,  the  statute  of  limitations  is  a  good  plea  in  bar  of  a  bill 
of  equity,  as  well  as  of  a  suit  at  law,  where  it  is  brought  for  a 
legal  demand. 

In  the  case  now  before  us,  there  is  no  trust  which  required 
length  of  time  for  its  full  execution,  nor  is  any  fraud  charged 
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wbich  was  undiscoyered  until  within  the  period  of  six  years  be- 
fore bringing  this  bill;  but  it  is  charged  that  a  contract  was 
made  bj  the  defendant,  which  could  have  been  enforced 
at  any  time  after  the  twenty-fifth  day  of  November,  1806,  either 
by  requiring  a  specific  performance,  or  by  an  action  at  law  to 
recover  the  damages,  sustained  on  account  of  the  non-payment 
of  the  same. 

The  plea  of  the  statute  of  limitations  must  be  aUowed  in  this 
case,  as  it  is,  if  true,  a  full  defense  and  bar  to  the  oratoi^a 
claim.  But  as  no  cause  of  action  would  accrue  on  this  contract, 
either  at  law  or  equity,  until  a  demand  was  made  of  the  de- 
fendant, so  the  statute  of  limitations  would  commence  running 
from  the  time  of  the  demand. 

Whether  the  orator  can  resist  the  presumption  that  such  de- 
mand was  made  more  than  six  years  anterior  to  the  filing  this 
bill,  arising  from  the  great  lapse  of  time  since  the  defend- 
ant could  have  been  compelled  to  perform  his  contract,  is  for 
him  to  determine,  as  he  will  be  at  liberty  to  traverse  the  plea; 
but  the  plea  must  be  allowed. 


LnfiTATioN's  IN  Equitt. — An  extended  discussion  of  this  subject  will  be 
found  in  the  note  to  Frame  v.  Kenny,  12  Am.  The.  368.  See,  also^  Wanmdker 
V.  Van  Buskirk^  23  Id.  748,  and  other  cases  in  this  series  died  in  the  sots 
thereto. 


LowRT  V.  Cadt. 

[4  VXBMONT,  0M.] 

As  ATtACHMKST  OF  Pebsonal  Propebtt  IS  the  taking  snch  property  into 
the  legal  custody  of  an  officer  by  virtue  of,  and  in  pnmianoe  of  the  dire^ 
tions  contained  in,  a  writ  of  attachment. 

Am  Attachmsnt  may  bb  Pboved  as  between  the  officer  and  the  receiptor, 
by  other  evidence  than  the  attachment  itself;  the  receipt,  when  ones 
taken,  is  the  appropriate  and  proper  evidence  for  that  pnipose. 

A  Becbift  Taken  on  Attachment  estops  the  receiptor  from  denying  the 
attachment. 

Ajx  Exemplified  Copt  is  the  proper  evidence  to  prove  a  judgment;  neither 
the  records  nor  the  minutes  should  be  received  where  this  can  be  ob- 
tained. Where  the  judgment  has  not  been  recorded,  an  exemplified 
copy  can  not,  of  course,  be  produced. 

Whether  Amending  a  Declaration  will  dissolve  an  attachment,  qwire. 

Assumpsit  to  recover  the  value  of  property  attached  and  de- 
livered by  the  plaintiff,  an  o£Scer,  to  the  defendant  upon  hia 
receipt -in  vrriting,  to  safely  keep  the  same.  Flea,  non  assumpsit, 
!Ehe  case  sufficiently  appears  from  the  opinion.     Judgment  for 
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Uie  plaintiff.     Defendant  excepted,  and  brought  up  the  cause 
to  this  court. 

Bailey  and  Marsh,  for  the  plaintiff. 

Adams,  ctmira. 

By  Court,  Williams,  J.  Both  of  these  actions  are  brought 
by  the  plaintiff,  late  sheriff  of  the  county  of  Chittenden,  on  re- 
ceipts for  property  taken  on  a  writ  of  attachment  in  favor  of 
Safford  Steyens  against  Thaddeus  Tuttle.  From  the  pleadings 
it  appears  that  both  stand  on  the  same  foundation;  and  a  de- 
termination of  one,  must  also  determine  the  other. 

On  examination,  we  find  nothing  which  requires  us  to  dis- 
turb the  judgment  of  the  coufity  court.  The  attachment  was 
sufficiently  proved.  An  attachment  of  personal  property  is  the 
taking  such  property  into  the  legal  custody  of  the  officer  mak- 
ing the  same  by  virtue  of,  and  in  pursuance  of  the  directions 
contained  in,' a  writ  of  attachment.  In  an  action  between 
other  parties  than  the  sheriff  and  his  receiptors,  the  writ  of 
attachment,  with  the  official  return  of  the  officer,  is  sufficient 
evidence  of  this  fact.  It  has  been  denied  that  this  is  evidence 
in  an  action  by  the  officer  making  return :  Merrill  v.  Savage,  8 
Pick.  397.'  We  are,  however,  inclined  to  the  opinion  that  it  is 
sufficient  evidence  of  the  fact  of  the  attachment  in  any  suit. 
The  defendants  have  contended  that  this  is  the  appropriate 
and  only  evidence  of  that  fact,  and  that  for  the  want  of 
that  evidence  the  plaintiff  should  have  been  nonsuited.  If  the 
court  had  coincided  with  them  in  opinion  on  this  point,  there 
would  be  no  reason  for  sending  this  case  to  another  trial.  The 
original  attachment  was  lost.  The  secondary  proof  which  is 
admissible  in  such  a  case,  and  was  admitted  •  in  this  case,  was 
amply  sufficient  to  prove  the  attachment,  if  that  kind  of  proof 
alone  was  competent  for  that  purpose. 

But  we  are  of  opinion  that  the  attachment  itself,  that  is,  the 
taking  into  custody  of  the  officer,  may,  in  an  action  between 
him  and  his  bailees  or  receiptors,  be  proved  by  other  evidence 
than  the  attachment;  and  that  the  receipt  itself,  when  one  is 
taken,  is  the  appropriate  and  proper  evidence  for  that  purpose. 
A  receipt  for  property  taken  on  an  attachment  is  considered  so  far 
conclusive  between  the  parties  thereto,  that  the  persons  execut- 
ing the  same  are  not  to  be  permitted  to  deny  the  attachment  io 
a  suit  brought  against  them  on  the  receipt:  Lyman  v.  Lyman  ei 

1.  Merrill  r.  Sawyer, 
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aZ.,  11  Mass.  317;  Spencer  v.  Williams,  2  Vt.  20P  [19  Am.  Dec. 
711]. 

llie  writ  and  after  proceedings  are  not  essential  to  entitle  an 
officer  to  a  judgment  on  sach  receipt,  unless  they  are  made  so 
by  the  declaration  of  the  plaintiff,  as  they  were  in  this  case. 

The  objection  taken  to  the  admission  of  the  docket  minutes 
has  been  abandoned  by  the  defendants.  The  court  would  re- 
mark, however,  that  it  is  improper  to  rely  on  evidence  of  ibis 
kind.  An  exemplified  copy  of  the  judgment  is  the  legal  and 
proper  evidence  to  prove  the  same.  Neither  the  records  them- 
selves, nor  minutes,  should  ever  be  received,  when  copies  can 
be  obtained,  unless  there  is  some  strong  reason  for  dispensing 
with  the  usual  and  appropriate^evidence.  In  this  case,  as  the 
judgment  was  not  recorded,  the  court  were  justified  in  receiv- 
ing other  evidence  of  the  same  than  an  exemplified  copy  of  the 
record. 

The  only  remaining  question  is,  whether  the  attachment  was 
dissolved  by  the  amendment  of  the  declaration.  It  does  not 
appear,  by  the  case  here  presented,  that  the  amended  declara- 
tion was  for  any  cause  of  action  different  from  the  original 
declaration,  nor  that  it  varied  from  it  in  any  essential  particu- 
lar. If  the  defendant  relied  on  any  such  variance,  he  should 
have  pointed  out  in  the  case  in  what  the  amended  declaration 
differed  from  the  original.  This  is  not  shown  here,  and  we  can 
not,  therefore,  say  that  the  county  court  made  an  erroneous  de- 
cision on  this  point.  This  renders  it  unnecessary  for  us  to  in- 
quire whether  any  amendments  would  vacate  an  attachment  as 
between  the  parties  to  the  suit,  or  between  them  and  the  officer 
making  the  attachment,  or  between  the  officer  and  his  receipt- 
ors, where  there  are  no  other  attaching  creditors,  who  are  in- 
terested in  the  question;  or  what  amendments  or  alterations  of 
the  original  writ  would  discharge  the  property  taken  thereon. 

The  judgment  of  the  county  court  is  affirmed. 


Proof  of  a  Judgment  most  be  made  by  prodncing  the  best  evidence  of 
which  the  nature  of  the  case  admits,  and  hearsay  evidence  i»  inadmissible: 
Vaughan  v.  P/te6e,  17  Am.  Dec.  770.  The  existence  of  a  judgment  can  not  bs 
proved  by  parol  declarations  of  the  defendant  in  the  suit:  TuUU  v.  Jaek$(m, 
21  Id.  306.  Parol  evidence  is  admissible  to  prove  a  lost  judgment:  Bead  v. 
Staton,  9  Id.  740.  The  principal  case  is  cited  in  Oray  v.  Larrimort^  2  Abb. 
U.  S.  552,  as  to  the  inadmissibility  of  parol  evidence  to  supply  an  omission  is 
the  record  of  a  judgment 

Rbgeiptok  is  mot  Estopped  by  his  written  promise  to  hold  the  attached 
property  as  property  of  another,  and  to  redeliver  it  to  the  sheriff  on  demand, 
nor  by  such  redelivery  to  show  that  the  property  is  his  own:    •/oAns  t. 
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Churchy  23  Am.  Dec  651.  But  a  receiptor  ib  estopped  from  denying  the 
aherifiTs  right  to  the  goods  and  from  setting  up  title  in  a  third  person,  exoept 
where  they  have  been  taken  from  him  by  act  of  law,  or  except  by  force:  Phil' 
iipt  ▼.  ffaU^  ante,  lOS. 


Pbentiss  v.  Buss. 

[4  VSBMOIT,  518.] 

MONXT  ov  A  DxBTOB  IN  His  POSSESSION  may  be  taken  in  exeoationy  if  the 
officer  can  levy  on  it  without  a  violation  of  the  personal  seonxity  of  the 
debtor. 

A  Shxbiw  HAvmo  Collbctsd  Monst  on  an  execution  can  not  apply  it  in 
satisfaction  of  another  execution  against  his  judgment  creditor. 

HONXT  COLLBOTXD  ON  AN  EZSCUTION  CAN  NOT  BE  AtTACHKD  wMle  in  hlS 

hands  as  the  property  of  the  creditor  in  execution. 

Oasb  founded  on  a  receipt  given  by  the  defendant's  deputy 
for  an  execution  in  favor  of  the  plaintiff.  Pleas,  the  genend 
issue,  and  in  bar  that  the  defendant  had  collected  certain  bank- 
bills  of  the  defendant  in  execution  in  satisfaction  of  the  judg- 
ment, and  that  while  the  bills  were  in  his  hands  they  were  at- 
tached as  the  property  of  Prentiss,  in  an  action  commenced 
against  him,  which  action  was  still  pending.  The  plaintiff  de- 
murred to  this  plea.  The  county  court  overruled  the  demurrer, 
whence  the  plaintiff  appealed. 

Porter,  for  the  plaintiff,  cited  Conant  y.  BickneU,  1  D.  Chip. 
I»0;  Ihimer  ▼.  FendaU,  1  Cranch,  117;  Wilder  v.  BaUey,  8  Mass. 

Adams,  eovUra,  cited  Stat.  209;  Armistead  v.  Philpol,  1  Doug. 
281;  King  ▼.  Webb,  2  Show.  166;  Bands  v.  Dobbin,  12  Johns. 
220;  Holmes  v.  Nuncaister,ld.  395;  Tamer  v.  FendaU,  1  Cranch, 
117. 

By  Court,  Wilejaxs,  J.  This  case  comes  before  us  on  de- 
murrer to  the  defendant's  plea,  a  final  judgment  having  been 
rendered  for  the  defendant  in  the  county  court.  This  question 
alone  is  presented:  Whether  a  sheriff,  having  collected  money 
on  an  execution,  is  justified  in  applying  that  money  in  satisfac- 
tion of  another  execution  against  the  creditor  in  the  first  execu- 
tion. In  this  case  it  is  disclosed  in  the  plea  that  the  money 
which  was  collected  for  the  plaintiff  was  bank  bills;  but  this 
<;an  not  affect  the  question  under  consideration.  Bank  bills 
pass,  and  are  received  as  money,  though  there  might  be  a 
greater  inconvenience  in  subjecting  bills  to  the  process  of  at- 
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tacbment  or  execution  than  specie,  as  they  are  not  always  true 
representatives  of  the  latter  at  their  nominal  value. 

It  has  been  a  vexed  question,  and  has  been  much  agitated  in 
this  case,  whether  money  can  be  taken  on  attachment  or  execu- 
tion.    The  authorities  are  conflicting  upon  the  subject.    The 
current  of  English  cases  is  against  the  position  that  it  can  be 
so  taken:  Fieldhouse  v.  Crqfl,  4  East,  510;  Knight  v.  Griddle,  9 
Id.  48;    Waiows  v.  Ball,   2  N.  R.  376.     On  the  other  hand, 
the  American  cases  recognize  the  principle  that  it  may  be  taken 
and  levied  on,  if  found  in  the  possession  of  the  defendant: 
Williams  v.  Rogers,  5  Johns.  163;  Handy  v.  Dobbin,  12  Id.  220; 
Holmes  v.  Nuncaster,  12  Id.  395;  Turner  v.  Fendall,  1  Cranch, 
117.     If  the  decision  of  this  question  was  neceHsarily  involved 
in  the  case  now  to  be  adjudged,  we  should  decide  that  money 
of  a  debtor  in  his  possession  may  be  taken  on  execution,  if  the 
officer  can  levy  on  the  same  without  a  violation  of  the  personal 
security  of  the  debtor. 

It  does  not  follow  from  this  that  money  in  the  hands  of  a 
sheriff,  as  in  the  case  under  consideration,  can  be  levied  on, 
unless  the  identical  money  collected  by  the  sheriff  becomes  the 
property  of  the  creditor. 

The  court  consider  that  the  sheriff,  or  other  officer,  who  col- 
lects money  on  an  execution,  becomes  thereby  indebted  to  the 
creditor  for  the  amount  collected;  that  he  does  not  hold  the 
identical  pieces  of  money  or  bills  received,  as  the  agent  merely 
of  the  creditor,  without  being  accountable  for  their  loss,  or 
their  depreciation  in  value  if  received  in  bills;  and  that  there 
is  no  distinction,  so  far  as  it  regards  the  right  of  any  other 
creditor  to  appropriate  the  amount  in  satisfaction  of  a  debt 
between  au  indebtedness  arising  from  this  consideration,  or 
any  other.  The  case  from  New  Beports,  before  mentioned^ 
and  the  case  of  Conant  v.  Bicknell,  1  D.  Chip.  50,  were  decided 
on  this  ground;  and  Judge  Marshall,  in  the  case  of  Turner  v. 
Pt'ndall,  says  expressly  ''that  a  right  to  a  sum  of  money  in  the 
hands  of  a  sheriff  can  no  more  be  seized  than  a  right  to  a  sum 
of  money  in  the  hands  of  any  other  person;  and  however  wise 
or  just  it  may  be  to  give  such  a  remedy,  the  law  does  not 
appear  yet  to  have  given  it." 

The  fallacy  of  the  ground  assumed,  that  the  money  collected 
on  an  execution  becomes  the  money  of  the  creditor,  will  mani- 
festly appear  by  inquiring  whether  au  action  of  trover  could  be 
maintained  against  the  sheriff  when  he  neglects  to  pay  over  the 
money.     Whether,  if  the  money  was  stolen  or  lost,  it  would  b(» 
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the  loss  of  the  officer  or  creditor.  Whether,  if  received  in  bills, 
which  at  the  time,  or  any  time  thereafter,  should  be  subject  to 
a  discount,  or  bear  a  premium,  the  creditor  would  sustain  the 
loss,  or  have  the  benefit  of  the  premium.  No  one,  I  believe, 
would  hesitate  to  answer  all  these  questions  in  the  negative. 

It  has  been  intimated  that  the  court,  on  an  application  to 
them,  might  direct  a  sheriff  to  retain  a  sum  of  money  levied  for 
the  defendant,  in  another  action  in  which  he  was  plaintiff,  to 
satisfy  a  demand  against  him,  where  there  are  no  other  goods 
nor  property,  and  when  the  equitable  rights  of  others  do  not 
interfere;  and  the  case  of  Armistead  v.  Philpot,  1  Doug.  231,  was 
one  of  this  kind,  where  such  an  application  was  made  and  not 
resisted.  Yet  we  are  not  aware  that  it  has  ever  been  intimated 
that  without  such  application  and  direction  the  sheriff  would 
be  authorized  or  justified  in  so  doing. 

Neither  do  we  see  any  of  the  absurdities  attending  this  view 
of  the  case  which  have  been  urged  in  the  argument.  It  has 
been  said  that  it  is  idle  to  require  him  to  pay  over  the  money  to 
the  creditor,  when  it  would  be  his  duty  immediately  to  levy  on 
the  same  as  soon  as  it  came  into  the  possession  of  the  creditor. 
But  it  may  be  remarked,  that  there  is  no  greater  absurdity  in 
this  than  there  is  in  requiring  him  in  all  cases  to  forbear  levying 
on  property  until  it  becomes  the  property  of  the  person  for 
whose  debt  he  is  about  to  levy.  Whether  he  or  any  other  per- 
son is  indebted,  and  about  to  make  a  payment,  and  whether 
this  payment  is  to  be  made  in  money  or  specific  articles,  he,  as 
sheriff,  can  not  stop  the  payment,  and  seize  upon  the  money  or 
specific  articles,  until  they  have  become  the  money  or  property 
of  the  person  for  whose  debt  he  takes  it.  Nor  do  we  see  any 
absurdity  in  an  officer  making  a  return  of  nuUa  bona  on  an  exe- 
cution or  attachment,  when  he  can  find  no  money,  goods,  nor 
chattels,  which  are  liable  to  be  seized  and  taken  thereon. 

We  can  find  no  principle  which  would  justify  an  officer  in 
tbufl  making  the  application  of  money  collected  by  him  on  an 
execution  in  satisfaction  of  another  execution  against  the  cred- 
itor. We  can  not  recognize  his  authority  to  decide  between 
different  creditors,  nor  to  set  off  their  several  debts,  one  against 
the  other;  but  we  think  his  duty  is  plain,  and  is  not  to  be  em« 
barrassed  by  any  proceedings  of  this  kind.  When  he  collects 
money  on  an  execution,  he  must  pay  it  over  to  the  plaintiff 
therein,  unless  it  is  s'ayed  in  his  hands  by  order  of  some  court 
of  competent  jurisdiction. 

The  judgment  of  the  county  court  must  be  reversed,  and 
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judgment  rendered  for  the  plaintiff  on  his  plea  that  the  same  Ib 
insufficient. 

The  cause  will  then  be  remanded  to  the  countj  court  for  the 
trial  of  the  other  issues  joined  in  the  case. 

MoNBT  IN  THB  Hands  of  ths  Sheriff  or  of  a  third  penoa  csn  not  Im 
t%ken  under  a^  fa:  Jones  v.  Jones,  18  Am.  Deo.  327.  A  deputy  Bheriff  oav 
not  make  a  valid  attachment  of  ohattela  already  attached  by  another  deputy 
of  the  same  sheriff,  although  the  value  may  be  more  than  onfficient  to  satiflfy 
the  former  attachment:  Vinton  v.  Bradford,  7  Id.  119,  and  note.  To  tho 
■ame  effect  is  Odiome  v.  CoUey,  9  Id.  39.  Money  in  the  custody  of  the  Iaw 
is  not  subject  to  attachment:  Bowden  v.  Sehatzell,  23  Id.  170* 


HUTOHINS  V.  OliOUlT. 

C4  YSBMOKT,  M9.] 

A  Right  of  Libn  Ordinarily  AccoHPANTiNa  an  Implibd  Ck>MTBACT  doaa 
not  exist  whenever  there  is  an  antecedent  contract  inconwiitent  with  thi 
existence  of  such  right,  or  when  the  implied  contract  is  extinguished 
No  right  of  lien  attaches  in  the  first  instance,  and  it  is  waived  in  the  list. 

AooEFTiNO  A  Negotiable  Prohissory  Note  in  payment  of  an  aoooont  for 
labor  bestowed  on  any  article,  is  a  waiver  of  any  lien  which  he  may  haw 
had  on  the  articles  for  labor. 

Idem. — ^It  makes  no  difference  whether  such  note  is  payable  on  demand  or  at 
a  future  time,  and  whether  negotiable  or  not.    . 

The  Lien  does  not  Attach  to  the  Note,  even  in  the  hands  of  the  payee, 
and  can  not  follow  it  into  the  hands  of  any  one. 

A^Promissory  Note  Given  A2n>  Recehted  in  Payment  of  an  antecedent  ao- 
count,  in  a  bar  to  an  action  on  the  account,  whether  the  note  is  paid  or 
not 

A  Person  Accepting  a  Note  in  Satisfachon  of  hii  debt,  is  paid  by  his  own 
agreement,  and  can  not  sue  for  his  original  debt^  if  there  was  no  fraud  or 
deception  in  giving  the  note. 

Where  a  Note  is  Givbn  for  Work  Bestowed  on  articles,  and  a  receipt  re- 
returned  "Received  payment  by  note,"  such  receipt  is prjniayacie  evi- 
dence of  the  payment  of  the  account. 

Tboyeb  for  two  boxes  of  pine  boards.  Flea,  the  general  ia* 
sue.  The  plaintiff,  Hutcbins,  derived  title  nnder  one  Sljfield, 
who  sold  to  him  his  interest  in  a  number  of  logs  left  by  Slyfield 
&  Little  and  Slyfield  &  Gregory  with  the  defendant,  to  be 
sawed  into  boards.  It  appeared  that  after  the  sale  to  the  plaint- 
iff, Slyfield  called  on  Oloutt  to  settle  his  account  for  sawing 
the  timber,  and  gave  to  him  two  negotiable  promissory  notes, 
payable  on  demand.  Whereupon  Olcutt  gave  Slyfield  a  bill 
for  the  sawing  receipted  :nder  his  hand,  "  Received  payment 
by  note."    The  defendant  refused  to  deliver  tho  boxes  of  boards 
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in  suit  until  he  was  paid  for  the  sawing,  and  adduced  evidence 
showing  that  the  notes  had  never  been  paid  or  negotiated,  and 
that  the  lumber  had  ever  continued  rn  his  possession  from  the 
time  of  the  sawing  until  the  time  of  detaining  the  two  boxes. 
Verdict  for  the  plaintiff.     Motion  for  a  new  trial. 

Collamer,  for  the  defendant. 

Burbank,  contra. 

By  Court,  Williams,  J.  The  defendant  claims  a  righf  in  this, 
ease  to  detain  the  lumber  for  which  this  action  was  brought, 
nntil  he  is  paid  a  sum  of  money  due  to  him  from  the  firm  of 
Slyfield  &  Little  and  Slyfield  &  Gregory,  for  sawiug  the 
same.  The  case  presents  the  following  questions:  1.  Whether 
a  person  has  any  lien  on  lumber  sawed  at  his  mills  for  the 
sawing.  2.  Whether  the  lien,  if  any  existed,  was  waived  by 
accepting  the  negotiable  promissory  note  of  Slyfield  iu  pay- 
ment of  the  account  for  sawing.  3.  Whether  the  demand  for 
which  the  lien  is  claimed  was  paid  by  the  promissory  note. 

The  two  last  questions  are  in  some  measure  the  same,  and  as 
it  respects  the  plaintiffs,  if  either  are  decided  in  their  favor,  it 
is  immaterial  how  the  other  may  be  considered. 

On  the  first  question  the  views  of  the  court  are  not  all  alike, 
and  a  decision  of  it  becomes  unimportant  from  the  conclusion 
to  which  we  have  come  on  the  other  points  of  the  case. 

In  New  Hampshire  it  has  been  decided,  in  a  case  relating  to 
the  mills  of  the  defendant,  where  this  lumber  was  sawed,  that 
the  owner  of  the  mills  has  a  lien  on  the  lumber  there  sawed, 
for  the  price  of  the  labor  bestowed.  Admitting  that  such  lien 
does  exist,  it  is  what  the  law  denominates  a  particular  lien  for 
the  value  of  the  labor  bestowed  on  the  property  in  question, 
arising  either  from  the  common  law  or  particular  usage. 

I  am  not  aware  that  the  second  question  has  ever  been  di- 
rectly decided,  and  probably  a  decision  either  way  upon  the 
particular  facts  in  this  case  could  be  supported  by  tlie  reasons 
adopted  by  the  judges,  if  not  by  their  decisions,  in  some  of  the 
cases  which  have  been  adjudged.  I  think,  however,  this  gen- 
eral principle  may  be  inferred  from  all  the  cases;  that  the  right 
of  lien  accompanies  an  implied  contract;  that  whenever  there 
is  an  antecedent  contract,  inconsistent  with  the  existence  of 
such  right,  or  when  the  implied  contract  is  extinguished,  either 
no  right  of  lien  attaches  in  the  first  instance,  or  is  waived  in 
the  last. 

In  relation  to  particular  liens  like  the  one  under  considera- 
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tion^  ifc  was  given  in  the  first  place  in,  and  probably  confined 
to,  those  cases  where  the  law  created  an  obligation  on  the  per- 
sons to  receive  the  goods  of  another,  and  be  at  some  expense 
about  them.  The  right  has  been  extended  to  those  cases 
where  goods  have  been  delivered  to  a  tradesman  for  the  execn- 
tion  of  the  purposes  of  his  trade,  and  the  benefit  of  this  right 
has  been  claimed  and  allowed  by  many  trades  which  were  un- 
known to  the  common  law. 

This  right  formerly  was  not  considered  as  existing  where 
there  was  an  antecedent  agreement  for  the  labor,  although  such 
agreement  extended  no  further  than  merely  to  fix  the  price  for 
the  same.  Thus  it  was  decided  that  if  a  man  put  cloths  to  a 
tailor  to  make,  the  tailor  might  detain  them  until  satisfied  for 
the  making;  but  if  a  contract  was  made  that  he  should  have  so 
much  for  making,  he  could  not  detain  them:  2  Boll.  Abr.  92. 
The  case  of  Brenan  v.  Currint,  Say.  224,  was  decided  upon 
this  principle.  The  authority  of  this  latter  case,  however,  has 
been  questioned  several  times:  HuUon  v.  Bragg,  7  Taunt.  14; 
and  was  expressly  overruled  in  the  case  of  Chase  v.  Westmore^ 
5  Mau.  &  Sel.  180. 

Still,  it  is  considered,  that  if  there  is  a  special  contract  for  a 
particular  time  or  mode  of  payment,  the  workman  can  set  up 
no  claim  inconsistent  with  the  terms  of  such  contract.  In  the 
case  of  Stevenson  v.  BlacJdock,  1  Mau.  &  Sel.  535,  Lord  Ellen- 
borough  says,  that  when  there  is  an  express  antecedent  con- 
tract between  the  parties,  a  lien,  which  grows  out  of  an  implied 
contract,  does  not  arise.  And  in  the  case  of  Cowell  v.  Simp9on, 
16  Yes.  275,  the  lord  chancellor  considers  the  right  of  lien  as  a 
right  accompanying  an  implied  contract.  From  these  cases  it 
may  be  inferred,  that  if  there  is  a  special  contract  to  accept  of 
a  particular  mode  of  payment  of  a  demand,  to  which  a  right 
of  lien  would  otherwise  attach,  or  to  give  a  time  or  credit  for 
the  payment,  a  claim  to  detain  the  possession  until  the  pay- 
ment is  made  would  be  inconsistent  with  such  contract,  and 
could  not  be  maintained.  We  think  it  will  follow  from  this, 
that  if  the  agreement  was  to  receive  the  note  of  the  debtor  in 
payment  of  such  demand,  there  could  be  no  lien  after  such 
contract  was  complied  with  and  the  note  given. 

The  question  then  will  arise,  whether,  if  there  is  no  such 
antecedent  agreement,  the  right  of  lien  will  be  waived  by  tak- 
ing such  note  afterwards;  and  here  it  must  be  admitted  that  the 
authorities  are  not  explicit  upon  this  subject,  and  that  the  re« 
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marks  wbicb  have  fallen  from  different  judges  and  chancellors 
can  not  be  always  reconciled. 

In  regard  to  the  equitable  lien  the  vendor  of  real  estate  has  for 
the  purchase  money,  which,  though  founded  in  natural  equity, 
results,  as  it  has  been  said,  out  of  the  law  of  the  court  of  chancery 
(a  lieu  which  has  not  yet  been  contended  for  in  this  state,  to  my 
knowledge),  it  has  been  a  question  much  agitated,  whether 
taking  a  bond  or  bill  for  the  purchase  money  is  a  waiver  of  the 
lien.  It  was  decided  by  Lord  Ashley,  in  the  case  of  Fatoell  v. 
Heelis,  Amb.  724,  that  taking  a  bond  for  the  consideration 
money,  on  the  sale  of  real  estate,  was  a  satisfaction  for  the  pur- 
chase money,  and  that  the  vendor  had  no  further  lien  against  the 
creditors  of  the  purchaser.  It  has  always  appeared  to  me  that 
the  arguments  in  that  case,  in  favor  of  that  position,  were  very 
satisfactory.  It  has,  however,  been  considered  differently  in 
other  cases.  In  Macreaih  v.  Symmons,  15  Yes.  828,  Lord  Eldon 
reviews  all  the  cases,  and  comes  to  the  conclusion  that  there  is 
no  inflexible  rule,  that  where  the  vendor  of  an  estate  takes  a 
security  for  the  consideration,  he  has  no  lien,  but  that  it  must 
depend  on  the  intention  of  the  vendor  to  relinquish  the  lien 
and  rely  on  the  personal  credit  of  the  individual  giving  the 
security;  and  this  to  be  learned  from  the  circumstances,  of 
which  the  nature  of  the  security  is  evidence.  He  very  justly 
remarks  upon  this,  that  a  vendor  taking  a  security  can  not 
know  the  situation  on  which  he  stands,  without  the  judgment 
of  a  court  as  to  how  far  the  security  taken  does  contain  evi- 
dence of  his  manifest  intention  upon  that  point.  Sugden,  in 
his  Law  of  Vendors,  says,  that  where  a  security  by  bond  or 
note  is  given,  and  it  is  intended  that  the  vendor  shall  not  have 
a  lieu  on  the  estate  for  the  money,  a  declaration  to  that  effect 
should  be  inserted  in  the  conveyance.  If  this  lien  should  ever 
be  contended  for  in  this  state  and  adopted,  it  will  probably  be 
found  necessary,  especially  under  our  recording  system,  that  a 
declaration  that  the  vendor  relies  on  such  lien  should  be  in- 
serted in  the  deed  of  conveyance,  or  that  it  should  be  consid* 
ered  as  waived.  ChanceUor  Kent  considers  that  taking  a  note, 
bond,  or  bill,  with  distinct  security,  extinguishes  the  lien,  or 
taking  the  responsibility  of  a  third  person. 

The  examination  of  the  law  upon  the  subject  of  this  equitable 
lien,  leaves  us  still  in  doubt  as  to  the  effect  of  taking  a  nego- 
tiable promissory  note  for  the  purchase  money  on  the  lien.  It 
was  once  considered  as  extinguishing  the  lien  altogether.  But 
fts  it  is  now  considered  that  the  waiving  the  lien  depends  on 
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the  intention  of  the  vendor,  as  manifested  by  the  secnritj 
taken,  it  may  be  considered  as  undecided;  and  no  case  directly 
in  point  can  be  found.  The  case  of  Orant  v.  Mills,  2  Yes.  &  B. 
306,  comes  the  nearest  to  this  question  of  any  one  which  I 
have  found.  The  authority  of  the  case,  however,  is  doubted  by 
Chancellor  Kent:  4  Cow.  147. 

In  relation  to  the  lien  which  an  attorney  has  on  the  papers 
of  his  client,  it  has  already  been  remarked  that  it  has  been 
considered  as  a  right  accompanying  an  implied  contract.     It 
would  follow  from  this,  that  if  the  implied  contract  be  extin- 
guished, or  if  a  special  contract  is  substituted  in  lieu  of  the 
implied  contract,  the  right  of  lien  which  accompanies  the  im- 
plied contract  is  also  extinguished  or  waived.    Thus  in  the 
case  of  Cotoell  v.  Simpson,  15  Yes.  275,  it  was  decided  that  the 
lien  of  a  solicitor  on  papers  was  superseded  by  taking  security. 
The  lord  chancellor  places  it  upon  the  ground  that,  by  taking 
a  security,  the  lien  is  gone  and  can  not  accompany  that  special 
security  which  determiDes  the  implied  contract,  that  if  the 
right  *'  commenced  under  an  implied  contract,  and  afterwank 
a  special  contract  is  made  for  payment,  in  the  nature  of  things 
the  one  contract  destroys  the  other."    And  in  the  case  of 
Stevenson  v.  BlacJcLock,  before  mentioned,  where  Lord  Ellen- 
borough  seems  reluctant  to  assent  to  the  general  principles  of 
the  case  of  Cowell  v.  Simpson,  yet  speaks  of  the  right  of  lien  as 
growing  out  of  an  implied  contract,  and  lays  stress  in  that  case 
upon  the  fact  that  the  implied  contract  on  his  quantum  meruU 
and  his  lien,  was  not  affected  by  his  forbearing  to  sue.     Of 
this  case  it  may  be  remarked  that  it  did  not  involve  the  ques* 
tion,  whether  taking  securities  destroys  a  lien  which  had  pre- 
viously been  acquired.    The  paper  which  the  defendant  claimed 
a  right  to  detain  did  not  come  into  his  hand  until  after  the 
bills  which  he  had  received  for  his  professional  business  had 
been  dishonored;  and  the  cause  seems  to  have  been  decided 
upon  the  ground  that  those  bills  did  not  extinguish,  or  were 
not  received  in  payment  of  the  balance  due  to  the  defendant. 

If  the  subject  of  waiver  as  to  this  species  of  lien  was  to  be 
placed  on  the  same  ground  as  it  is  in  regard  to  the  equitable 
lien  of  the  vendor  of  real  estate  for  the  purchase  money,  to  wit, 
the  intention  of  the  vendor,  it  then  would  be  important  that 
the  court  should  determine,  in  certain  cases,  what  should  be 
evidence  of  such  intention.  Otherwise,  it  will  be  found  that  it 
will  be  attended  with  the  same  inconvenience  suggested  in  re« 
lation  to  those  liens,  viz.,  that  the  vendor  and  vendee  must 
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await  the  judgment  of  the  court  to  know  whether  the  security 
or  contract  taken  is  to  be  considered  as  plenary  evidence  of  the 
waiver  of  such  lien. 

To  avoid  any  Inconveniences  of  this  kind  in  regard  to  that 
species  of  lien  iff  hich  is  contended  for  in  this  case;  considering 
also  that  the  accepting  of  a  negotiable  promissory  note  is  an 
extinguishment  of  any  implied  contract,  on  the  part  of  the 
maker,  to  pay  the  consideration  for  which  the  note  was  given, 
we  are  disposed  to  say  that  the  accepting  of  a  negotiable  promis- 
sory note  in  payment  of  an  account  for  labor  bestowed  on  any 
article,  is  such  a  manifestation  of  the  intention  of  the  party 
taking  the  note  to  rely  on  the  personal  security  of  the  maker  of 
the  note,  as  to  be  a  waiver  of  any  lien  which  he  might  have  had 
on  the  articles  on  which  the  labor  was  bestowed,  whether  such 
note  is  payable  on  demand  or  at  a  future  time,  and  whether 
negotiable  or  not;  that  the  taking  such  note  is  of  itself  a  waiver 
of  any  ]ien  which  the  law  gave  as  a  charge  upon  the  property 
on  which  the  labor  was  bestowed;  that  the  lien  can  not  attach 
to  the  note  and  follow  it  into  the  hands  of  any  one  to  whom  it 
may  be  negotiated,  and  shall  not  attach  to  it,  even  in  tbe  hands 
of  the  payee. 

On  the  third  question,  which  arises  in  this  case,  which  is  in 
some  measure  involved  and  has  been  considered  in  the  other, 
our  views  are  against  the  defendant.  On  the  question  whether 
receiving  a  promissory  note  shall  be  considered  as  payment 
of  an  antecedent  account,  different  decisions  have  been  had  in 
different  states.  It  will  not  be  of  any  importance  to  examine 
them  particularly  here.  The  rule  of  law  undoubtedly  is,  that 
a  promissory  note  given  and  received  in  payment  of  an  anteced- 
ent account  is  a  bar  to  an  action  on  that  account,  whether  the 
note  be  paid  or  not;  that  if  a  person  accept  a  note  in  satisfac- 
tion of  his  debt,  he  is  paid  by  his  own  agreement,  and  can  not 
sue  for  his  original  debt  if  there  was  no  fraud  or  deception  in 
giving  the  note:  Harris  v.  Johnston,  3  Cranch,  308;  Sheehy  v. 
MandemUeeial,  6  Id.  253;  Parker  v.  UnUed  States,  Vei.C.G. 
262.  This  is  recognized  as  tbe  law  in  New  Hampshire:  Wright 
V.  The  First  Crockery  Ware  Go,,  1  N.  H.  281  [8  Am  Dec.  68]; 
and  would  be  fatal  to  the  claim  of  the  defendant  in  that  state, 
where  this  contract  was  made,  and  where  this  right  of  lien  is 
said  to  exist,  even  if  a  different  rule  of  law  had  obtained  in  tbis 
state. 

The  general  received  opinion  in  this  state  has  been,  that  a 
note  thus  reoeiyed  was  payment;  and  we  are  all  agreed,  that 
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the  receipt  attached  to  this  account  was  prima  facie  eyidence  of 
the  payment  of  the  account. 

If  there  was  any  fraud  or  misrepresentation  on  the  part  of 
the  person  giying  it,  to  induce  the  defendant  to  receive  it  in  pay- 
ment; or  if  there  was  an  ignorance  on  the  part  of  the  person 
taking  it  that  any  other  person  was  holden,  whose  name  did 
not  appear,  and  in  consequence  of  this  ignorance,  the  note  of 
an  insolvent  partner,  or  joint  contractor,  was  taken  in  payment 
of  a  demand  against  a  firm  who  were  responsible,  the  presump- 
tion arising  from  the  receipt  might  be  done  away,  and  a  recov- 
ery had  against  the  persons  originally  liable  on  the  account, 
but  there  is  nothing  of  that  in  this  case. 

If  the  account  of  the  defendant  for  sawing  the  lumber  was 
paid,  he  could  have  had  no  further  right  of  lien  on  the  lumber 
for  the  sawing,  especially  against  these  plaintiffs,  who  had  pur- 
chased the  same  of  the  original  owners. 

The  judgment  of  the  county  court  must  therefore  be  affirmed. 

Note  Given  bt  Debtok  or  Thibd  Person  Operates  as  Patmbnt, 
V^HSN. — See  PateskaU  v.  ApUborp^  1  Am.  Deo.  3  and  note;  Murray  v.  (7ov««r- 
flieur,  1  Id.  177;  Aptharp  v.  Shepard^  Id.  6;  Holmes  v.  De  Camp,  3  Id. 
293;  ThacJier  v.  Dmanore,  4  Id.  61  and  note;  Maneely  y.  McOte^  Id.  105; 
Tohey  v.  Barber^  Id.  326;  WkUbeck  v.  Van  Ness,  6  Id.  283;  Johnson  y.  Weed, 
Id.  279;  Wright  v.  Crod^  Ware  Co.,  8  Id.  68  and  note;  Barrelli  y.  Broum, 
10  Id.  683  and  note;  Varner  v.  NohUborough,  11  Id.  48  and  note;  Ankeny  y. 
Pierce,  12  Id.  174  and  note;  Muldon  v.  WhiUock,  13  Id.  533  and  note;  Po- 
lapsco  Ins.  Co.  y.  Smith,  14  Id.  268;  Hart  v.  Boiler,  16  Id.  536  and  note; 
Clapper  V.  Union  Bank,  Id.  294;  Ainslie  y.  Wilson,  17  Id.  532  and  note;  Beed 
y.  Van  Ostrand,  19  Id.  529  and  note;  Olenn  y.  Smith,  20  Id.  452  and  note. 
In  Risher  y.  The  FroUc,  1  Woods  U.  S.  G.  G.  94,  the  principal  case  is  referred 
to  as  an  authority  for  the  doctrine  that  the  taking  of  a  note  for  a  pre-exiB^ 
ing  debt  is  decreed  prima  fade  an  absolute  payment  of  such  debt. 
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[4  Ykbmout,  687.] 

Dismissal  of  a  Sinr  and  Belsase  ot  Attachment  sued  out  by  the  payees 

against  the  principal  on  a  promissory  note  is  not  a  discharge  of  the 

surety. 
GiYiifO  Time  to  the  Peinoipal  by  a  contract  which  is  hindinft  dischaiges 

the  surety. 
Delay  ob  Nbolbot  to  Sue  the  Principal,  although  mgently  requested 

thereto  by  the  surety,  is  not  a  discharfve  of  the  surety. 
SuKETY,  ON  Paying  Debt  of  the  Peincipai^  is  entitled  to  be  put  in  the 

place  of  the  creditor  and  avail  himself  of  all  or  any  of  the  ooUatenl 

securities,  means,  or  remedies  which  the  creditor  has  for  enforcing  pay 

ment  against  his  principal. 
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Assumpsit  on  a  promissory  note,  payable  to  the  bank  of  Mont- 
pelier,  and  signed  by  the  defendant  and  four  others.  The  de- 
fendant, Luther  Dixon,  and  three  of  the  others,  were  sureties, 
it  was  understood,  and  Gideon  O.  Dixon  was  the  principal. 
Two  thousand  dollars  were  paid  by  Gideon  on  the  note  within 
the  ninety  days  when  the  note,  being  for  four  thousand  dollars, 
was  made  payable.  By  the  custom  of  the  bank  this  payment 
gave  the  makers  ninety  days  further  time  to  pay  the  balance, 
unless  the  bank  should  think  it  expedient  to  enforce  payment 
in  the  mean  time.  The  bank  deeming  it  expedient,  did  sue 
Oideon  O.  Dixon,  and  attached  a  drove  of  cattle  belonging  to 
him;  but  made  arrangements  with  him  by  taking  a  new  note 
with  other  signers  payable  in  twenty  days.  The  bank  then 
dismissed  the  action,  and  released  the  attachment.  All  this 
was  done  without  the  request  or  knowledge  of  the  defendant, 
who  maintained  that  by  reason  of  these  acts  he  was  discharged. 
The  cashier  of  the  bank  testified  that  it  was  understood,  when 
they  took  the  new  note,  that  it  was  not  taken  in  payment,  but 
merely  as  further  security.  After  the  release  of  the  attachment, 
Gideon  O.  Dixon  caused  his  cattle  to  be  driven  to  Boston, 
where  he  sold  them,  and  then  absconded. 

The  court  charged  that  the  defendant  was  discharged  from 
liability  by  reason  of  the  release  of  the  property  attached. 
Plaintiffs  excepted.  Verdict  and  judgment  for  the  defendant. 
Motion  for  a  new  trial. 

Smilh  and  Peck,  for  the  plaintiffs.  Mere  delay  to  sue,  or  gir- 
ing  time  to  the  principal,  unless  accompanied  by  a  binding 
contract,  does  not  discharge  the  surety:  5  Pick.  307;  2  Id.  581; 
10  East,  84;  1  Bos.  &  Pul.  419;  3  Yeates,  160;  2  Johns.  Oh. 
564;  15  Johns.  433. 

Merrill  and  Upham,  contra,  A  creditor  can  do  no  act  to  in- 
validate or  discharge  the  security  he  has  taken  of  the  principal 
debtor,  to  the  prejudice  of  the  rights  of  the  surety,  without 
discharging  him:  Hayes  y.  Ward,  4  Johns.  Ch.  130  [8  Am.  Dec. 
654];  J(me8  v.  Bullock,  2  Bibb,  467;  Bathbone  v.  Warren,  10 
Johns.  587;  Baird  v.  Bice,  1  Call,  18  [1  Am.  Dec.  497];  Law  v. 
East  India  Co,,  4t  Ves.  jun.  824;  Commonwealth  y.  Vanderslice, 
8  Serg.  &  R.  452;  NisbU  v.  Smilh,  2  Bro.  0.  C.  579;  Baker  v. 
Briggs,  8  Pick.  122  [20  Am.  Deo.  311]. 

Williams,  J.  The  only  question  presented  in  this  case  is 
whether  the  dissolution  of  the  attachment  made  by  the  plaintiffs, 
on  the  property  of  Gideon  O.  Dixon,  was  a  disohaige  of  the 
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other  signers  to  the  note  on  which  tbis  suit  is  brought?  The 
county  court  so  decided;  and  if  their  decision  is  correct,  the 
plaintiffs  have  no  further  claim  on  the  defendant.  If  it  was 
not,  there  must  be  a  new  trial,  as  there  are  no  other  facts  es- 
tablished which  will  entitle  the  defendant  to  retain  the  verdict. 
This  presents  the  inquiry  as  to  the  rights  and  duties  of  a  plaint- 
iff or  creditor,  in  a  case  similar  to  the  present.  The  first  and 
most  natural  view  of  the  case  would  be,  that  as  the  plaint- 
iflfs  parted  with  their  money  on  the  credit  of  nil  and  each  of  the 
signers  of  the  note,  they  might  look  to  each  for  satisfaction,  and 
would  not  lose  their  claim  against  any  until  they  were  fully 
repaid  the  amount  advanced,  and  that  tbey  ought  not  to  be 
compelled  to  recognize  the  defendants,  in  the  relation  of  prin- 
cipal and  surety;  but  migbt  in  any  of  their  negotiations  treat 
all  the  signers  as  principals.  We  are  inclined,  however,  to 
waive  the  consideration  of  this  question  at  this  time  on  account 
of  the  sickness  of  one  of  our  brethren,  and  the  absence  of  an- 
other, as  we  are  all  agreed  on  anotber  point,  tbat  there  must  be 
a  new  trial. 

Considering  Gideon  O.  Dixon  as  the  principal  to  the  note  on 
which  the  suit  is  brougbt,  and  tbe  defendant  and  other  signers 
as  sureties,  we  are  to  inquire  whether  tbe  surety  has  been  dis- 
charged from  his  liability.  Certain  principles  borrowed  from 
the  civil  law  and  from  the  courts  of  equity  have  been  adopted 
by  the  courts  of  common  law,  as  to  the  duties  of  the  creditor 
towards  tbe  surety,  and  as  to  those  acts  of  the  creditor  and 
transactions  between  him  and  the  principal  which  will  discbaige 
the  surety.  These  principles  we  should  endeavor  to  draw  from 
the  points  decided  in  the  cases.  The  opinions  expressed  by 
judges  or  chancellors  in  deciding  a  case,  and  expressions  falling 
from  tbem  in  elucidating  their  views,  are  frequently  cited  by 
elementary  writers  as  tbe  law  wbich  was  established  in  those 
cases,  or  tbe  principle  to  be  drawn  therefrom;  and  many  of 
tbese  expressions  and  opinions  have  been  cited  in  this  argument. 

1  apprehend,  howeyer,  that  it  is  easier  to  reconcile  the  several 
decisions  which  have  been  made  than  it  is  to  establish  a  system 
founded  on  those  opinions  and  expressions.  Most  of  the  au- 
thorities which  have  been  read  in  tbis  case  were  read  and  exam- 
ined in  the  case  of  Hubbard  v.  Davis,  1  Aik.  296;  and  some  of 
them,  at  least,  were  overruled.     The  case  of  Rces  v.  BerringUm^ 

2  Yes.  jun.  540,  and  tbe  cases  cited  in  the  marginal  notes  to 
that  case,  and  the  case  of  English  v.  Darley,  2Bos.  &Pul.  Gl,  cer- 
tainly establish  this  principle:  that  when  the  creditor,  without 
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consent  of  the  surety,  gives  time  to  the  principal  by  a  contract 
which,  in  the  language  of  Gibbs,  C.  J.,  in  Orms  y.Yovng,  Holt, 
84,  ties  up  his  hands,  the  surety  is  discharged,  and  this  for  two 
reasons:  1.  It  is  varying  the  terms  of  the  contract,  by  extend- 
ing the  time  for  its  fulfillment;  and  no  surety  is  ever  charged 
beyond  the  terms  of  his  contract.  A  surety  might  be  willing 
to  be  holden  for  a  limited  time,  but  unwilling  to  be  holden  for 
a  longer  period.  2.  Because  the  surety  may  in  a  court  of  equity 
compel  the  creditor  to  sue  the  principal  debtor  at  law,  under 
such  regulations  as  the  court  shall  make,  so  as  not  to  impair  his 
security  or  delay  his  debt,  which  the  creditor  can  not  do,  if  he 
make  a  contract  with  the  principal  for  delay. 

We  think  it  is  equally  well  established  that  a  delay  or  neg- 
lect of  the  creditor  to  sue  the  principal,  though  urgently  re- 
quested thereto  by  the  surety,  is  not  a  discharge  of  the  surety. 
The  surety  may  pay  the  debt  and  pursue  the  principal  for  his 
own  benefit.  Further,  the  surety,  on  paying  the  debt  of  the 
principal,  is  entitled  to  be  put  in  the  place  of  the  creditor,  and 
may  avail  himself  of  all  or  any  of  the  collateral  securities, 
means,  or  remedies,  which  the  creditor  has  for  enforcing  pay- 
ment against  the  principal,  and  may  haye  them  assigned  to 
him  under  such  terms  as  a  court  of  chancery  may  order.  And 
further,  as  to  any  other  collateral  securities  which  the  creditor 
may  have  at  the  time  the  surety  entered  into  the  obligation, 
and  which  may  have  had  an  influence  in  inducing  the  surety  to 
become  obligated,  the  creditor  must  act  with  good  faith,  and 
not  discharge  them  to  the  prejudice  of  the  surety. 

But  inasmuch  as  the  creditor  is  not  compelled  to  institute  a 
suit  at  the  request  of  the  surety,  so  he  may  discontinue  any 
suit  by  him  instituted  for  his  own  benefit,  and  without  any 
such  request,  if  he  acts  with  good  faith  and  with  a  view  to  his 
own  interest.  And  although  it  is  commenced  by  attachment, 
with  a  view  of  enforcing  a  more  speedy  payment,  yet,  if  it  was 
commenced  without  the  request  or  knowledge  of  the  surety,  so 
it  may  be  discontinued,  or  other  security  may  be  received  as  a 
substitute  for  the  attachment,  without  consulting  the  surety,  if 
the  creditor  acts  with  good  faith.  The  cases  of  FuUon  v.  MathevoB 
and  Wedge,  16  Johns.  433  [8  Am.  Dec.  261],  and  Bellows  v.  Lovely 
5  Pick.  807,  countenance  this  opinion. 

We  have  had  no  opportunity  of  seeing  the  cases  decided  io 
Kentucky,  Jones  y.  BuUcck,  3  Bibb,  467,  and  Baird  y.  Biee,  1 
Call,  18  [1  Am.  Dec.  497],  nor  the  case  in  Pennsylyania,  Com- 
monweaUh  v.  Vanderdice  and  others,  8  Serg.  &  B.  452,  except 
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what  we  find  in  the  note  to  Stark.  Ev.,  3  vol.,  1390;  an<l  it 
would  be  unsafe  to  rely  on  them,  unless  we  could  learo  from 
the  reports  themselyes  under  what  circumstances  the  canes  ap- 
peared to  the  court,  and  what  was  the  point  decided.  In  the 
case  of  Nisbii  y.  Smith,  2  Brown,  579,  the  creditor  bad  com- 
menced a  suit  at  the  urgent  request  of  the  suretj,  and  then  had 
compromised  the  suit,  and  given  a  time  to  the  principal  of  three 
years  beyond  the  originally  stipulated  time,  and  under  theee 
circumstances  the  surety  was  released. 

In  the  case  of  Law  y.  East  India  Company,  4  Yes.  jun.  824, 
nothing  was  determined;  but  the  question  as  to  the  liability  of 
the  surety  was  left  to  be  settled  in  a  suit  directed  to  be  brought 
thereafter.  We  find  nothing  there,  nor  in  any  of  the  cases 
V^hich  have  been  read,  which  militates  against  the  opinion  we 
have  formed  in  this  case.  We  are  all  of  opinion  that  the  di»- 
solving  the  attachment  made  by  the  plaintiffs  on  the  property 
of  Dixon  was  no  discharge  of  the  sureties  of  Dixon.  The  at- 
tachment was  commenced  for  their  own  benefit,  and  not  at  the 
request  of  the  defendant  and  the  other  signers.  If  that  suit 
had  been  pursued,  they  might  have  attached  the  personal  prop- 
erty of  either  of  the  other  signers,  and  collected  their  debt  of 
them,  and  would  not  have  been  compelled  in  chancery  to  par- 
sue  the  attachment  against  G.  O.  Dixon,  unless  at  the  request 
of  the  defendants,  and  on  being  fully  indemnified  for  any  costs 
or  liabilities,  if  there  were  any  doubt  as  to  the  ownership  of 
the  property,  and  in  such  a  manner  that  they  should  not  be  de- 
layed in  the  collection  of  their  debt.  It  was  discontinued  in 
good  faith,  and  under  such  circumstances  as  might  reasonably 
have  been  expected,  at  the  time,  would  have  insured  a  more 
speedy  payment  from  Q.  O.  Dixon,  and  thus  have  relieved  the 
sureties  altogether.  It  was  not  transacting  the  business  of  the 
surety,  as  has  been  said  in  the  argument,  but  was  managing 
their  own  business  for  their  own  benefit,  not  at  the  request  of 
the  surety.  It  was  commencing  and  discontinuing  a  suit  in  a 
manner  which  the  plaintiffs  might  reasonably  suppose  would 
coerce  the  payment  of  the  debt  by  G.  O.  Dixon.  If  the  de- 
fendant or  the  other  signers  were  dissatisfied,  they  might  have 
paid  the  note,  and  sued  G.  O.  Dixon,  and  attached  the  same 
property ;  or  have  requested  and  received  of  the  plaintiffs  the 
benefits  of  that  attachment,  on  giving  them  such  indemnity  at 
might  have  been  equitable. 

In  considering  this  question  in  this  view,  it  can  not  have  es- 
caped the  attention,  how  very  embarrassing  it  is  to  compel  tha 
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holder  of  n  joint  and  several  note,  more  particularly  a  bank,  to 
recognize  the  relation  of  principal  and  surety  in  the  signers  of 
the  note;  and  there  are  some  authorities  which  tend  to  estab- 
lish the  principle  that  they  are  not.  But  the  case  does  not  re- 
quire of  us  to  consider  this  question,  and  for  the  reasons 
already  suggested,  it  is  left  open  for  a  decision  when  a  case  is 
presented  which  requires  it. 

The  judgment  of  the  county  court  is  reversed,  and  a  new  trial 
granted. 

Release  or  Surety  bt  Indulgence  to  Principal.— The  cases  on  this  sub- 
ject in  the  American  Decisions  are  collected  in  the  note  to  CcuAon  v.  Dunlap^ 
23  Am.  Dec.  194.  See  also  the  notes  to  People  v.  Jansen,  5  Id.  279;  Pain  y. 
Pochard,  7  Id.  370;  King  v.  Baldtoin,  8  Id.  424;  Hayes  v.  Ward,  Id.  660; 
Cope  y.  Smiih,  11  Id.  589;  LielUenthaler  v.  Thompson,  15  Id.  588. 

That  a  Surety  is  not  Discilarged  by  the  Abandonment  of  a  Levy  on 
the  property  of  the  principal  debtor,  is  a  doctrine  for  which  the  foregoing  case 
is  dted  as  an  authority  in  Baker  v.  Davis,  22  N.  H.  37.  So  it  is  referred  to 
fak  Crane  v.  Stickles,  15  Vt.  256,  as  supporting  the  general  principle  that  a 
creditor  may  release  or  give  up  any  security  which  he  has  obtained  at  his  own 
suggestion,  without  the  assistance  of  the  surety,  and  if  he  has  done  so  in 
good  faith,  and  with  reference  merely  to  his  own  iuterest,  he  may  pursue  the 
surety  to  the  fullest  extent.  The  case  of  Baker  v.  Marshall,  IG  Id.  525,  was,  in 
its  circumstances,  almost  exactly  like  that  of  Bank  of  Montpelier  v.  Dixon^ 
and  the  latter  was  held  to  be  "  decisive  "  of  it. 


Haskill  v.  Andbos. 

[4  YsBMonr,  600.] 

A  Pkb80N*s  Only  Cow  is  Exempt  from  attachment  and  execution,  although 
he  reside  in  Canada,  and  the  cow  has  casually  strayed  withii)  the  state 
where  the  writ  issues. 

Trespass  for  seizing  and  carrying  away  a  cow,  the  property  of 
the  plaintiff,  a  resident  of  Canada,  which  cow  had  casually 
strayed  within  this  state.  The  defendant  had  seized  the  cow 
by  virtae  of  a  writ  of  attachment.  The  cause  was  submitted  on 
an  agreed  statement. 

Bedfield,  for  the  plaintiff. 

Ledie,  contra. 

By  Court,  Whjjams,  J.  The  plaintiff  brings  this  action  to 
recover  the  value  of  a  cow,  which  the  defendant  has  taken  from 
him  by  virtue  of  an  attachment  and  execution.  The-  taking  is 
confessed.  It  is  admitted  that  it  was  the  only  cow  of  the  plaint- 
iff, and  that  the  plaintiff,  at  the  time  of  the  attachmeut  and 
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leyj  of  the  execution  thereou,  resided  in  the  province  of  Lowei 
Canada.  The  only  question  is,  whether  the  cow  was,  on  thai 
account,  liable  to  be  taken  in  execution. 

The  legislature,  from  principles  of  public  policy,  have  thought 
proper  to  exempt  from  execution  certain  articles  of  personal 
property,  and,  from  the  same  principles,  have  made  provision 
that  a  debtor  imprisoned  on  execution  maybe  the  owner  of  that 
property,  and  still  be  admitted  to  the  oath  provided  for  poor 
debtors.  This  property,  thus  exempt,  is  not  considered  as  sub- 
ject by  law  to  the  debts  of  the  owner.  The  language  by  which 
the  exemption  is  declared,  is  plain  and  explicit,  and  leaves  little 
or  no  latitude  to  courts  or  juries  either  in  ascertaining  the 
meaning,  or  determining  the  cases  to  which  it  is  applicable. 

It  is  suflScient,  in  general,  for  the  court  to  know  what  the 
legislature  have  done,  and  not  inquire  into  the  reasons  which 
actuated  it.  Although  it  is  a  legitimate  rule  in  the  construc- 
tion of  all  statutes,  particularly  remedial  ones,  to  inquire  after 
the  old  law,  the  mischief,  and  the  remedy;  and  so  construe  the 
statute  as  to  suppress  the  mischief  and  advance  the  remedy. 
Probably  no  rule  for  the  interpretation  of  statutes  has  led  to  as 
much  judicial  legislation  as  this;  and  courts,  by  indulging  in 
fanciful  conjectures  as  to  the  reasons  for  which  laws  were  en- 
acted, have  too  often  been  led  to  depart  from  the  law,  and  make 
«  new  one  entirely.  Hence,  there  should  always  be  a  great 
-deal  of  caution  used  when  we  resort  to  this  rule  to  interpret  a 
statute. 

Where,  however,  the  language  made  use  of  by  the  legisla- 
ture is  clear  and  explicit,  there  is  no  necessity  of  resorting  to 
this  or  any  other  rule,  to  ascertain  its  views  in  passing  a  statute; 
but  we  are  only  to  endeavor  to  give  effect  to  its  intention, 
learning  that  intention  from  the  language  which  it  adopts.  In 
the  statute  under  consideration  there  seems  to  be  very  little 
room  to  doubt  its  meaning.  The  language  is,  that  the  officer 
shall  levy  the  execution  upon  the  property  of  the  debtor, 
''  always  excepting  one  cow,  and  such  suitable  apparel,  bed- 
ding, arms,  and  articles  of  household  furniture  as  may  be 
necessary  for  upholding  life." 

As  to  all  the  other  articles,  except  the  cow,  they  are  to  be 
exempted  according  to  the  different  circumstances  or  situation 
of  the  individual,  and  of  course  some  discretion  must  be  used, 
both  by  officers  in  executing  and  by  courts  in  deciding  how  far 
the  exemption  shall  extend.  The  judgment  must  be  exercised 
in  determining  the  extent;  as  what  would  be  suitable  and  nee- 
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essary  in  odo  case  would  be  unsuitable  and  more  than  necessary 
in  another.  A  regard  must,  therefore,  be  had  to  the  situation 
of  each  debtor,  as  well  as  the  number  and  ability  of  his  family. 
It  is  not  so,  however,  in  relation  to  a  cow;  probably  because  it 
was  an  article  of  small  value,  and  from  the  difficult}*^  of  ascer- 
taining at  all  times  whether  it  was  necessary  or  not.  It  might 
be  said  that  the  cow,  from  disorder,  as  was  supposed  in  the 
argument,  might  be  valueless  to  a  family;  or  that  the  owner 
had  no  family;  or  that  he  was  residing  out  of  the  government; 
or  in  such  a  situation  that  he  would  not  want  the  milk  of  a 
cow.  These,  and  a  variety  of  other  considerations,  might  be 
urged,  and  render  it  at  all  times  inconvenient,  and  frequently 
difficult  to  determine  whether  it  was  necessary  or  expedient,  in 
each  particular  case,  to  exempt  this  article  from  being  taken  on 
execution.  To  prevent  any  of  these  inquiries  one  cow  is  ex- 
empted from  sale  on  execution,  whatever  may  be  the  situation 
or  circumstances  of  the  debtor.  It  is  to  be  considered  as 
though  the  exception  was  inserted  in  the  execution. 

There  is  nothing  in  this  case  to  distinguish  it  from  any  other, 
where  the  only  cow  has  been  taken  on  execution.  The  person 
taking  is  liable  to  an  action  at  the  suit  of  the  owner,  and  must 
respond  in  damages  the  value  of  the  property  taken. 

It  has  been  correctly  urged,  that  the  law  of  the  place  where 
a  remedy  is  attempted  to  be  enforced,  must  always  govern  the 
proceedings  had  to  enforce  the  remedy.  Both  principle  and  the 
authorities  clearly  establish  this  position.  Whatever  remedy 
our  laws  give  to  enforce  the  performance  of  a  contract,  will 
equally  avail  the  citizen  or  the  foreigner;  and  they  equally  must 
be  subject  to  any  restraints  which  the  law  imposes  upon  them. 
Our  inhabitants  can  have  no  greater  rights  in  enforcing  a  claim 
against  a  foreigner  than  an  alien  can  have  in  enforcing  a  simi- 
lar claim  against  one  of  our  own  citizens.  Whoever  submits 
himself  or  his  property  to  our  jurisdiction,  must  yield  to  all  the 
requirements  which  are  made  of  our  citizens  in  relation  to  the 
collecting  of  debts,  or  maintaining  suits;  and  is  clearly  entitled 
to  all  the  benefits,  exemptions,  and  privileges,  to  which  other 
debtors  or  suitors,  belonging  to  our  own  state,  are  subject  or  en- 
titled. If  the  one  can  hold  a  cow,  suitable  wearing  apparel,  and 
necessary  household  furniture,  without  having  the  same  taken 
from  him  by  execution,  so  can  the  other.  Nothing  short  of  the 
express  language  of  a  statute  would  justify  us  in  saying,  that 
a  person  may,  by  virtue  of  an  execution,  be  stripped  of  his  wear- 
ing apparel,  his  necessary  household  furniture,  and  his  only 
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cow,  merely  because  he  resides  under  another  government, 
when  a  person  residing  here  would  not  be  subject  to  the  same 
inconvenience  and  distress*  At  any  rate,  we  are  not  disposed 
to  give  a  forced  construction  to  a  statute,  and  pervert  its  plain 
and  obvious  language  and  meaning,  to  effect  this  purpose. 

It  is  the  opinion  of  the  court  on  the  case  stated,  that  the 
property  for  which  this  action  was  brought  was  exempt  from 
execution,  that  the  plaintiff  may  maintain  an  action  therefor, 
and  is  entitled  to  judgment  on  the  case  stated.  The  judgment 
of  the  county  court  must  therefore  be  reversed,  and  judgment 
rendered  for  the  plaintiff. 


BuTTxa  Made  from  Milk  of  a  Debtob'b  Omlt  €k>w  ia  exempt  from 
attachment  and  ezecation:  Leemtt  v.  MesteaHf^  19  Am.  Doo.  718. 


Watbous  v.  Steel. 

[4  Vebkobt,  629.] 

OocuPAirr  of  a  Buildino  has  a  right  to  admit  whom  he  pleases  to  enter  and 
remain,  to  expel  any  one  who  abases  the  privilege,  and  to  lay  hands  on 
the  person  to  expel  him,  if  necessary. 

Idbm. — But  where  one  has  invited  or  permitted  another  to  enter,  he  can  not 
justify  an  assault  to  expel  him,  if  the  conduct  for  which  the  peraoo  is 
sought  to  be  forcibly  expelled  was  occasioned  by  the  owner's  abase. 

Trespass  for  an  assault  and  battery.  The  defendant,  one  of 
the  owners  of  a  book  store,  into  which  the  plaintiff  had  entered 
with  the  consent  of  the  other  owner,  had  forcibly  endeavored 
to  expel  the  plaintiff  for  calling  defendant  a  liar,  and  using 
other  opprobrious  language.  It  was  in  evidence  that  the 
plaintiff  had  been  provoked  by  the  insinuations  and  abusive 
language  of  the  defendant.  The  defendant  pleaded  not  guilty, 
and  justification. 

Verdict  for  the  plaintiff.  Defendant  excepted,  and  brought 
the  case  before  this  court. 

MerrHl  and  Upham^  for  the  plaintiff. 

SmiJh  and  Peck,  contra. 

By  Court,  Tu^neb,  J.  The  jury  have  found  the  facts  in  thia 
case  under  tbe  directions  of  the  court,  and  we  are  now  to  in* 
quire  whether  those  directions  were  in  accordance  with  the 
principles  of  law  relating  to  the  subject.     If  the  charge  was  not 
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according  to  law,  the  verdict  must  be  set  aside,  and  a  new  trial 
granted;  but  if  the  charge  was  right,  the  judgment  must  be 
affirmed;  for  we  can  not  interfere  with  the  facts  found  by  the 
jury. 

The  case  states  that  the  plaintiff  entered  the  book  store  with  the 
permission  or  license  of  the  legal  owner,  and  that  the  defend- 
ant made  an  assault  on  him.  The  defendant  justifies  on  tbe 
ground  that  he  had  a  right  to  occupy  and  control  the  store  in 
common  with  the  owner,  and  that  the  plaintiff  was  abusing  the 
privilege  which  had  been  granted  him.  It  is  a  well-settled 
principle  that  the  occupant  of  any  house,  store,  or  other  build- 
ing, has  a  legal  right  to  control  it,  and  to  admit  whom  be 
pleases  to  enter  and  remain  there,  and  that  he  has  also  a  right 
to  expel  any  one  from  the  room  or  building  who  abuses  the 
privilege  which  has  been  thus  given  him;  and  if  the  occupant 
finds  it  necessary,  in  the  exercise  of  his  lawful  rights,  to  lay 
bands  on  him  to  expel  him  he  can  legally  justify  the  assault. 
But  no  man  can  invite  or  permit  another  to  enter  his  dwelling 
for  the  purpose  of  abusing  or  assaulting  him;  and  if  a  person 
enter  lawfully,  the  owner  or  occupier  is  not  peimitted  to  irritate 
or  insult  him  for  the  purpose  of  having  an  occasion  to  abuse 
him,  or  an  excuse  for  assaulting  him;  in  either  case  his  plea  of 
justification  will  be  unavailing.  It  is  a  correct  maxim,  that  no 
man  shall  take  advantage  of  his  own  wrong. 

We  are  satisfied  that  the  charge  of  the  county  court  was  right; 
that  is,  if  the  defendant  irritated  and  abused  the  plaintiff  in  his 
language  for  the  sake  of  having  an  affray  with  him,  the  defend- 
ant's plea  of  justification  is  unavailing,  otherwise  the  plea  is 
sufficient. 

Judgment  affirmed. 

Assault  and  Battiert  in  Defenddto  Onb's  Possession  are  jostifiabla,  bat 
aot  a  wounding;  but  in  defending  against  an  aeaaolt  by  the  intrader,  a 
wonnding  is  justifiable:  Sham  y.  Markham^  20  Am.  Dec  ^32. 
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Gallego's  Exeoutobs  V.  Attorney-general. 

[8  LsZGB,  460.] 

Cbabitablb  Bequests,  When  Void  for  UNCBfiTAnrrT  as  to  thx  Bkrb- 
FiOTARrKs. — A  devise  of  ft  pecuniary  legacy  to  be  difltribnted  ftinoDg 
needy  and  respectable  widows,  a  similar  devise  to  the  Boman  Catholio 
congregation  in  Richmond,  for  the  building  and  rapport  of  a  chapel, 
and  a  devise  of  land  to  trustees  to  permit  the  Boman  Catholics  to  boild 
a  church  thereon  for  the  use  of  themselves  and  all  persons  of  that 
religion  residing  in  Bichmond,  are  all  void  for  oncertainty. 

Chabitabls  Bequests  too  Vaoub  to  be  Claimed  by  those  for  whom  the 
beneficial  interest  was  intended,  could  not,  independent  of  the  statute 
43  Elizabeth,  be  sustained  by  a  court  of  equity  in  England;  and  that 
statute  having  been  repealed  in  Virginia,  such  bequests  can  not  be  estab- 
lished by  a  court  of  equity  in  this  state. 

Obant  is  Void  for  Ukcxrtaintt,  where  it  can  not  be  distinctly  known  who 
is  to  take  under  it;  and  it  is  equally  neceesaiy,  in  order  to  establiah  a 
trusty  that  there  be  no  uncertainty  as  to  who  is  the  eegtui  que  tnuL  Per 
Pucker,  President. 

JuBisDicrioN  OF  Chancellor  of  England  over  Charities  is  a  branch  of 
the  pren^tive  of  the  crown,  and  not  a  part  of  the  ordinary  powers  of 
the  court  of  chancery,  in  the  exercise  of  its  eqoitable  jurisdiction;  and 
the  act  establisliing  the  court  of  chancery  iu  Viiginia  did  not  transfer  to 
it  this  branch  of  the  prerogative.     Per  Tucker,  President. 

Legislature,  not  the  Judiciary,  is  thb  Parens  Patkub  nnder  our  sys- 
tem of  government.    Per  Tucker,  President. 

Spfxhfio  Legacies  are  to  be  Preferred  to  general  or  peooniaiy  legacies. 

Testator's  Intention  to  Create  Different  Grades  in  hia  benefaotiona 
is  clearly  shown  by  his  creating  a  residuum  upon  a  residmtm. 

Legacies  Bequeathed  bt  Codicils  Stand  on  the  same  Footing  as  those 
of  the  same  class  bequeathed  by  the  will. 

BXEOUTORS  ARE  NOT  AUTHORIZED  TO  PREFER  PaRTIOULAR  LEGATEES,  by  a 

direction  in  the  will  to  pay  a  legacy  as  soon  as  possible^  because  tiM 
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legatee  is  in  need;  nor  by  a  direction  to  pay  a  legatee,  if  poeaible,  as 
aocm  as  it  may  be  convenient  for  him  to  receive  it;  nor  by  a  general 
direction  to  pay  such  legatees  as,  in  their  judgment,  are  most  in  need. 

EXECUTOBS  ARB  PBDCARILT    LiABLB    TO    UNSATISFIED    LEGATEES    for    their 

proportion  of  the  whole  fmid,  where  such  executors  innocently,  bat  im- 
prudently,  paid  to  some  legatees  the  full  amount  of  their  legacies,  and 
the  fund,  owing  to  depreciation  of  the  property,  proves  insufficient  to 
pay  all  the  legatees. 
Unpaid  Lbgatxrs  abb  not  Bound  in  such  Case  to  compel  the  over|)aid 
legatees  to  refund,  if  the  executors  are  solvent. 

EXSCUTORS  MAY  RECOVER  BaCK  FROM  OVERPAID  LEGATEES,  where,  without 

fault  on  tlftir  part^  the  assets  prove  insufficient  to  pay  all  the  legacies 
charged  thereon.     Per  Tucker,  President. 

Bill  and  iDfonnation  exhibited  by  the  attorney-general  in 
the  superior  court  of  chancery  of  Richmond.  Joseph  Gallego, 
laie  of  the  city  of  Bichmond,  by  his  will,  dated  May  13,  1818, 
after  devising  to  his  executors,  John  Bicbard  and  P.  J.  Chev- 
allie,  a  large  sum  of  money  in  trust  for  his  relatives  in  Spain, 
and  after  devising  to  said  Chevallie  certain  real  estate,  slaves, 
and  money,  and  emancipating  certain  other  slaves  therein 
named,  devised  and  bequeathed  all  the  residue  of  his  estate, 
real  and  personal,  not  specifically  disposed  of  by  the  will  or  any 
codicil  thereto,  to  his  said  executors  upon  trust,  to  apply  the 
whole  OS  follows:  To  pay  the  funeral  expenses,  and  themselves 
a  commission  of  six  per  cent.;  and  then  to  pay  twenty-six  lega- 
cies to  twenty-six  persons  therein  named,  directing  that  the 
legacy  of  five  thousand  dollars  to  be  paid  to  Mrs.  Fisher,  one 
of  said  legatees,  "be  paid  as  soon  as  possible,  knowing  she  is 
in  need,"  and  that  a  legacy  of  ten  thousand  dollars  to  be  paid 
to  testator's  brother  be  paid,  **  if  possible,  as  soon  as  it  may  be 
convenient  for  him  to  receive  the  amount;"  next  to  pay  any 
legacies  which  should  by  any  codicil  be  directed  to  be  paid  out 
of  the  residuary  estate;  and  lastly,  to  divide  the  residuum 
among  the  children  of  his  sister,  and  of  his  brother's  daughter. 
In  the  will  he  expressed  regret  that  the  distressed  condition 
into  which  his  relatives  in  Spain  had  lately  fallen,  and  a  proba- 
bility of  a  fall  in  the  price  of  property,  prevented  him  from 
being  more  generous  towards  his  friends.  To  this  will  the  tes- 
tator added  eleven  codicils.  By  the  first,  second,  third,  fifth, 
sixth,  seventh,  eighth,  and  ninth,  he  bequeathed  certain  lega- 
cies to  be  paid  out  of  the  general  residue  of  his  estate,  and 
emancipated  another  of  his  slaves.  To  the  first  codicil  he  also 
added,  "  with  respect  to  the  legacies  left  by  my  foregoing  will, 
or  part  of  my  residuary  estate,  I  leave  to  the  judgment  of  my 
executors,  to  begin  paying  those  that  they  may  think  are  more 
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in  need."  In  the  second,  among  other  things,  he  directed  his 
executors,  "  if  the  Roman  Catholic  chapel  should  be  continued 
at  the  time  of  his  death,  to  pay  one  thousand  dollars  towards 
its  support;  and  if  the  Roman  Catholic  congregation  should 
come  to  the  determination  to  build  a  chapel  in  Richmond,  to 
pay  three  thousand  dollars  towards  its  accomplishment."  The 
fourth  codicil  was  in  these  words:  ''  I  desire  mj  executors  to 
use  their  best  judgment  in  making  the  sales  of  my  real  estate, 
without  hurrying  the  sales,  which  might  create  sacrifices,  and 
be  to  the  detriment  of  my  residuary  legatees — ^I  think  the  time 
is  unfavorable."  By  the  eleventh  codicil  he  gave  and  devised 
to  his  said  executors  and  M.  B.  Poitiaox  and  A.  Lemosy,  their 
heirs  and  assigns  forever,  one  half  of  his  lot  of  land  in  Rich- 
mond, number  630,  ''upon  trust,  to  permit  all  and  every  per- 
son and  persons  belonging  to  the  Roman  Catholic  church  as 
members  thereof,  or  professing  the  Roman  Catholic  religion, 
and  residing  in  the  said  city  of  Richmond  at  the  time  of  mj 
death,  to  build  a  church  on  the  said  moiety  of  the  said  lot  of 
land,  for  the  use  of  themselves,  and  of  every  other  person  and 
persons  of  that  religion  who  may  hereafter  reside  in  the  said 
city  of  Richmond."  The  preferred  pecuniary  legacies  be- 
queathed by  the  will  amounted  to  sixty-nine  thousand  six  hun- 
dred dollars;  those  bequeathed  by  the  will  and  charged  on  the 
general  residue  amounted  to  one  hundred  and  fourteen  thou- 
sand dollars;  and  those  bequeathed  by  the  codicils  amounted 
to  upwards  of  forty-seven  thousand  five  hundred  and  fifty  dol- 
lars. 

The  attorney-general  set  forth  in  the  bill  and  information 
that  he  had  been  applied  to  and  requested  by  the  president 
and  trustees  appointed  by  the  Roman  Catholic  congregation  in 
Richmond,  to  assert  their  claim  to  the  benefit  of  the  bequests 
and  devise  to  their  church,  which  are  mentioned  above.  He 
prayed  for  a  decree  declaring  and  enforcing  the  execution  of 
the  trust  of  the  moiety  of  the  lot  number  630;  directing  the 
executors  to  pay  the  two  legacies  to  the  trustees  of  the  congre- 
gation, or  to  such  other  trustees  as  the  court  should  appoint, 
to  be  applied  to  the  charitable  uses  intended  by  the  testator; 
and  directing  the  executors  to  pay  to  trustees,  to  be  appointed 
by  the  court,  the  two  thousand  dollars  bequeathed  to  be  dis- 
tributed among  needy  and  respectable  widows,  according  to  the 
benevolent  intentions  of  the  testator. 

William  Lambert,  and  Mary  Anne,  his  wife,  who  was  one  ot 
the  legatees  named  in  the  will  and  codicil,  together  with  thxee 
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other  legatees,  also  exhibited  their  bill  against  the  executors^ 
prajiDg  that  the  executors  should  be  com^^elled  to  render  ac- 
counts of  their  testator's  estate,  and  of  their  administration 
thereof,  and  a  decree  for  the  legacies  bequeathed  to  each  of 
said  legatees  respectively. 

In  their  answers  to  these  bills,  the  executors  submitted  to 
the  court  the  question  whether  or  not  the  charitable  bequests 
could  be  enforced,  and  if  so,  to  whom  they  should  be  paid,  and 
how  applied  and  administered.  They  also  stated  that  they  had 
paid  some  of  the  legatees  of  the  second  class  in  full,  under  cir- 
cumstances that  seemed  to  justify  them  in  doing  so;  but  they 
now  found  that  the  proceeds  of  the  estate  would  fall  far  short 
of  the  amouut  of  the  pecuniary  legacies  of  the  second  class. 
And  they  insisted  that  the  overpaid  legatees  should  be  made 
parties  defendant,  in  order  that  they  might  be  compelled  to  re- 
fund to  the  unsatisfied  legatees  whatever  had  been  paid  to  them 
over  and  above  their  ratable  dividend.  During  the  progress  of 
these  suits  the  executors  rendered  accounts  to  the  court,  and 
sold  the  real  estate  and  reported  the  sales  to  the  court.  It 
turned  out  that  the  estate  was  able  to  pay  to  the  legatees  of  the 
second  class  only  a  ratable  dividend  of  fifty-three  cents  and 
eight  mills  in  the  dollar.  It  appeared  that  eight  of  the  lega-  » 
tees  had  been  paid  in  full.  But  the  commissioners  charged  the 
executors  in  account  with  the  unsatisfied  legatees,  with  the 
ratable  dividend  of  the  whole  fund,  placing  the  charitable  be- 
quests on  the  same  footing  as  the  rest;  and  ranking  the  pecuniary 
legacies  bequeathed  by  the  codicils  with  the  second  class  of 
pecuniary  legacies  bequeathed  by  the  will. 

The  executors  excepted  to  the  report  because  the  commis- 
sioners did  not  give  them  credit  for  the  full  amount  of  the  pay- 
ments made  to  the  overpaid  legatees,  and  because  they  i*anked 
the  legacies  bequeathed  by  the  codicils  with  the  legacies  of  the 
second  class  bequeathed  by  the  will. 

The  chancellor  declared:  1.  That  the  bequests  to  the  chari- 
ties were  good,  but  that  they  must  abate  in  proportion  like  the 
other  pecuniary  legacies  of  the  second  class;  and  that  the 
devise  of  the  lot  of  land  to  trustees  for  the  use  of  the  Bomau 
Catholic  congregation  was  also  a  good  devise.  2.  That  the 
pecuniary  legacies  of  the  second  class  bequeathed  by  the  will 
and  those  bequeathed  by  the  codicils  all  stood  on  the  same 
footiug,  and  should  abate  proportionally.  3.  That  there  was 
nothing  in  the  will  that  justified  the  executors  in  paying  the 
whole  of  any  of  these  legacies  to  any  of  the  legatees  to  the 
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prejudice  of  tbe  others.  4.  That  the  fund  having  proved  inaof- 
ficient  to  pay  all,  the  unpaid  legatees  were  entitled  to  look  to 
the  executors  themselves  for  their  ratable  proportions  of  the 
fund,  and  could  not  be  turned  round  to  demand  of  the  satisfied 
legatees  that  they  should  refund  the  excess  which  they  had  re- 
ceived above  their  just  proportion.  And  he  made  an  inter- 
locutory decree  accordingly.  The  executors  appealed  to  this 
court. 

Stanard  and  Johnson,  for  the  executors,  cited  and  relied  on 
Baplisi  Association  v.  Hart's  Eae'rs,  4  Wheat.  1,  on  the  question 
relating  to  the  charities,  and  on  the  other  points  raised  they 
cited  Lewin  v.  Leunn,  2  Yes.  sen.  416;  AUoniey-general  v.  BMns, 
2  P.  Wms.  23;  Crofts  v.  Lindsey,  11  Vin.  Abr.,  Executors,  B.  c, 
pi.  11,  p.  430;  HoU  v.  ffolt.  Id.  pi.  16;  1  Ch.  Cas.  190;  MUler^a 
Ee'r  V.  Rice,  1  Rand.  438. 

Daniel  and  Nicholas,  for  tbe  charities,  cited  BeaUy  v.  Kuris,  2 
Pet.  566;  Inglis  v.  Trustees  of  Sailors'  Snug  Harbor,  3  Id.  99; 
Story's  Opinion  in  Baptist  Association  v.  Hart's  Ex^rs,  Id.  ap- 
pendix, 481;  Attorney-general  v.  Matthews,  2  Lev.  167;  Same  v. 
Syderfen,  1  Vern.  224;  Ld.  Falkland  v.  Bertie,  2  Id.  342;  BexT. 
Portington,  1  Salk.  162;  Eyre  v.  Shqflsliury,  2  P.  Wms.  119; 
White  V.  White,  1  Bro.  0.  C.  12^  15;  Moggridge  v.  nackwell,  7 
Ves.  35;  Caryy,  Abbot,  Id.  490;  Attorney-general  y,.Fowler,  16 
Id.  85;  Attorney-general  v.  Price,  17  Id.  871;  Mitts  v.  Palmer,  1 
Meriv.  54. 

Taylor  and  Leigh,  for  the  unsatisfied  legatees^  cited:  1  Boper 
on  Leg.  Cb.  9;  Tilsy  v.  Throckmorton,  2  Ch.  Oas.  132;  Ooppiny, 
Coppin,  2  P.  Wms.  292-296;  Orr  v.  Kaimes,  2  Ves.  sen.  194 
Blower  v.  Morrett,  Id.  420;  Walcott  v.  HaU,  2  Bro.  C.  C.  805 
Noel  V.  Bobinson,  1  Vern.  92, 460;  Newman  v.  Barton,  2  Id.  205 
Keylitige's  case,  1  Eq.  Cas.  Abr.  239,  pi.  26;  Brisbane  v.  Dacres, 
5  Taunt.  144;  Skyring  v.  Oreenwood,  4  Bam.  &  Cress.  281;  1 
Com.  Law  Bep.  43,46;  10  Id.  335,338;  Lawrason  v.  Davenport, 
2  Call,  95;  Buih  v.  Owens,  2  Band.  507. 

Cabb,  J.  This  case  involves  several  very  important  qaestions, 
which  I  shall  consider  in  tbe  order  they  were  discussed  at  the 
bar. 

First,  then,  as  to  the  charities.  The  attorney-general  file^ 
an  information  and  bill  to  have  them  applied  to  the  objects  for 
which  they  were  bequeathed,  and  to  enfore  the  execution  of  the 
trusts  in  respect  to  them;  and  the  chancellor  considering  them 
good  and  valid,  decreed  them.     It  was  contended  in  the  aiga* 
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ment  that  this  decree  was  erroneous,  because  the  devise  and  be- 
quests were  vague  and  indefinite,  and  therefore  void.  Let  us 
examine  this.  The  pecuniary  legacies  of  four  thousand  dollars 
are,  in  effect,  given  to  the  Boman  Catholic  congregation,  but 
for  the  building  and  sapport  of  a  chapel;  and  the  ground  is 
given  to  the  trustees  to  permit  the  Roman  Catholics  to*  build  a 
church  on,  for  the  use  of  themselves  and  all  persons  of  that  re- 
ligion residing  in  Richmond.  The  bare  statement  seems  sufiS- 
cient  to  show  that  under  the  general  rule,  as  applicable  to  or- 
dinary legacies,  these  would  be  void .  Who  are  the  beneficiaries  ? 
The  Boman  Catholic  congregation  residing  in  Bichmond.  And 
who  are  they?  Suppose  you  name  them  to-day;  are  those  the 
same  persons  who  constituted  the  congregation  yesterday  ?  or 
who  will  constitute  it  to-morrow  ?  Will  none  remove  from  or 
come  to  Bichmond,  to  reside  ?  Will  none  be  converted  to  or 
from  the  Boman  Catholic  religion  ?  For  it  is  to  the  Boman 
Catholic  congregation  for  the  time  being  that  the  legacies  are 
given.  This,  however,  is  a  point  which  need  not  be  pressed;  for 
it  was  not  pretended  that  they  could  be  supported,  as  legacies 
to  individual  persons.  But  it  was  strongly  insisted,  that  as 
charitable  legacies  they  were  entitled  to  the  aid  and  protection 
of  a  court  of  equity;  and  the  practice  of  the  English  courts  in 
similar  cases  was  referred  to  in  proof  of  the  position.  The 
course  of  decisions  in  England  was  admitted  on  the  other  side, 
but  it  was  contended  that  they  rested  entirely  on  the  statute  of 
charitable  uses,  43  Eliz. ,  and  did  not  at  all  belong  to  the  ordi- 
naxy  powers  of  a  court  of  equity.  This  was  the  only  serious 
question.  I  certainly  shnll  not  discuss  it;  for  I  find  this  com- 
pletely done  to  my  hand  by  Chief  Justice  Marshall,  in  the  case 
of  the  Baptist  Association  v.  Bart's  Ex'rs,  The  cases  cited  and 
examined  and  the  reasons  given  by  him  prove  conclusively,  to 
my  mind,  that  in  England  charitable  bequests,  where  no  legal 
interest  is  vested,  and  which  are  too  ^  vague  to  be  claimed  by 
those  for  whom  the  beneficial  interest  was  intended,  can  not  be 
established  by  a  court  of  equity,  either  exercising  its  ordinary 
jurisdiction  or  enforcing  the  prerogative  of  the  king  as  parens 
patricBy  independently  of  the  statute  43  Eliz.;  and  as  that 
statute,  if  ever  iu  force  here,  was  repealed  in  1792, 1  conclude 
that  charitable  bequests  stand  on  the  same  footing  with  us  as 
all  others,  and  will  alike  be  sustained  or  rejected  by  courts  of 
equity.  I  think  the  bill  of  the  attorney-general  must  be  dis- 
missed. 
We  come  now  to  the  other  questions  arising  between  some 
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of  the  legatees  and  the  executors.  There  can  be  no  doubt  thai 
the  specific  legacies  are  first  to  be  deliTered.  Next  in  order  are 
the  legacies  of  fifty  thousand  dollars  to  the  testator's  Spanish 
relations,  fifteen  thousand  dollars  to  P.  J.  Chevallie,  and  the 
legacies  given  to  the  slaves  emancipated  bj  the  will.  The 
legacies  of  this  class  amount  to  sixty-nine  thousand  six  hun- 
dred dollars.  The  testator  then,  after  directing  all  the  residue 
of  his  estate  to  be  converted  into  money,  directs  his  executors 
to  pay  out  of  it  his  funeral  expenses,  and  their  own  commission; 
then  twenty-six  legacies  to  as  many  legatees,  amounting  to  one 
hundred  and  fourteen  thousand  dollars,  and  all  legacies  which 
he  should  bequeath  by  codicil;  and  lastly,  he  creates  another 
residuum,  which  he  bequeathes  to  residuary  legatees.  Then 
come  eleven  codicils,  giving  pecuniary  legacies  to  an  amoont 
exceeding  forty-seven  thousand  five  hundred  and  fifty  dollars. 
I  think  the  twenty-six  legacies  bequeathed  by  the  will  out  of 
the  first  general  residue,  and  the  pecuniary  legacies  bequeathed 
by  the  codicils,  stand  all  on  the  same  footing.  From  the  pass- 
age directing  that  Mrs.  Fisher  should  be  paid  her  legacy  as 
soon  as  possible,  knowing  she  was  in  need,  and  another  in  the 
firsb  codicil,  saying  that  as  to  the  payment  of  the  legacies  left 
by  his  will,  he  directs  his  executors  to  begin  to  pay  those  that 
they  think  most  in  need,  and  a  similar  direction  as  to  his 
brother  Francisco's  legacy,  it  was  contended  that  the  testator 
meant  to  place  Mrs.  Fisher,  and  those  who  should  be  thought 
by  the  executors  most  needy,  on  higher  ground  than  the 
other  legatees,  and  to  authorize  the  executors  to  pay  them  in 
preference  to  the  others  in  case  of  a  deficiency;  and  this  was 
said  to  be  rendered  more  clear  by  that  clause  in  the  fourth 
codicil,  by  which  he  ''desires  his  executors  to  use  their  best 
judgment  in  making  the  sales  of  his  real  estate,  and  not  to 
hurry  them,  as  it  might  create  sacrifices." 

But  I  do  not  think  that  the  testator  ever  intended  such  pref- 
erence or  dreamed  of  such  deficiency.  He  believed  that  the 
fund  would  be  abundant  for  all  the  legacies;  and  only  feared 
that  to  hurry  the  sales  at  an  unfortunate  time  might  injure 
his  Spanish  relations,  who  were  to  have  the  residuum. 
He  wished  this  residuum  as  large  as  possible,  and  therefore 
cautioned  the  executors;  but  ho  never  thought  about  exclusive 
preferences  among  the  second  class  of  legatees.  The  executors, 
however,  have  gone  on  to  pay  some  of  the  legatees  entirely, 
others  partially;  and  it  is  now  discovered  that  the  fund  will  fall 
far  short  of  paying  all  the  claims  upon  it.     In  this  state  of 
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things,  the  unsatisfied  legatees  insist  that  the  executors  are 
liable  to  them  for  their  fair  and  equal  proportion  of  the  whole 
fund;  Trhile  the  executors  contend  that  they  must  be  credited 
by  the  full  amount  of  all  legacies,  or  parts  of  legacies  paid, 
leaving  the  unpaid  legatees  to  make  those  who  have  been  over- 
paid, account  to  them  for  the  excess.  I  have  the  fullest  con- 
fidence that  the  executors  have  proceeded  honestly  in  this  busi- 
ness; but,  assuredly,  most  incautiously.  They  had  the  fund  in 
their  hands,  the  will  for  their  guide,  and  the  best  counsel  at 
their  call;  they  could  have  secured  themselves,  either  by  paying 
pari  passu,  or  by  taking  bonds  to  refund,  or  by  bringing  the 
whole  affair  under  the  control  of  the  chancellor.  The  legatees 
could  do  nothing  to  prevent  improper  disbursements;  their 
claim  was  against  the  executors  alone,  and  they  have  made  it  by 
suit.  Would  it  not  now  be  most  cruel  injustice  to  tell  them, 
the  executors,  to  be  sure,  ought  to  have  paid  you  your  proportion 
of  the  fund;  but  they  have,  by  mistake,  paid  it  to  other  legatees; 
and  your  only  remedy  now  is,  to  seek  them  over  the  face  of  the 
earth,  and  call  them  to  account  ?  I  can  never  agree  to  tell  them 
80.  I  think  it  but  simple  justice  to  give  them  a  decree  against 
the  executors  for  their  fair  proportion  of  the  whole  fund,  and 
let  the  executors,  if  they  can  (a  question  which  I  pass  by,  as  it 
is  not  before  us),  recover  from  the  overpaid  legatees.  It  was 
also  contended  that  the  defect  of  assets  resulting  from  thef 
general  and  rapid  fall  in  the  value  of  property,  presents  a  case 
where  equity  will  relieve  executors  from  the  effects  of  what  the 
law  would  call  a  devastavit;  and  the  cases  from  11  Yin.  Abr. 
430,  and  l.Gh.  Cas.  190,  are  cited.  In  one,  the  property  was 
consumed  by  the  great  fire  in  London;  in  the  other,  it  was  taken 
away  by  the  restoration;  these  were  cases  in  which  no  vigilance 
or  prudence  of  the  executor  could  have  protected  him.  But  the 
case  before  us  is  different;  safety  was  perfectly  in  the  executor's 
power. 

Cabell,  J.  I  concur  in  the  opinion  just  delivered,  and  in 
the  decree  which  is  to  be  entered;  but  so  far  as  it  charges  the 
executors,  I  own  with  much  reluctance.  For  I  am  quite  sure 
that  they  have  acted  with  the  utmost  good  faith,  and  that  they 
were  betrayed  into  the  excess  of  i)ayments  to  some  of  the  lega- 
tees, over  and  above  their  just  proportion,  by  a  delusion  as  to 
the  value  of  the  subject  on  which  the  legacies  were  charged, 
not  peculiar  to  themselves,  but  as  universal  at  the  time  as  it  has 
proved  to  have  been  great. 

Am.  Dso.  Vol.  XXIV— 43 


658  Gallego's  Ex'rs  v.  Attorney-gen.     [Virginia, 

Tucker,  P.  It  can  not  be  denied  Ibat  the  principal  question 
in  this  case  is  one  of  the  deepest  interest  and  importance.  It 
is  worthy  of  the  diligent  research  and  great  ability  which  have 
been  devoted  to  the  discussion  of  it,  and  will  justify  the  en- 
larged view  which  may  be  found  necessary  in  the  decision;  I 
mean  the  question  as  to  the  charities. 

It  is  contended,  on  the  one  hand,  that  these  several  bequests 
are  void  and  ineffectual,  for  uncertainty  as  to  the  beneficiaries 
who  are  to  take  under  them;  and  on  the  other,  that  they  are 
good  as  bequests  to  chantable  pui'poses,  which  the  law  will 
support,  and  which  the  court  of  chancery,  upon  the  general 
principles  of  its  equitable  jurisdiction,  will  enforce  at  the  in- 
stance of  the  attorney-general. 

There  is  no  x^rinciple  supposed  to  be  more  perfectly  settled 
in  reference  to  conveyances  than  that  every  deed  must  have 
sufficient  certainty  as  to  the  grantee  who  is  to  take  under  it. 
If  there  be  such  uncertainty  as  to  the  grantee,  that  it  can  not 
be  known  distinctly  who  is  to  take  by  the  grant,  it  is  ipso  facto 
void  for  thfit  uncertainty.  This,  it  would  seem  to  me,  was  not 
merely  a  principle  of  common  law,  but  the  dictate  of  commoii 
sense;  and  hence  this  defect  is  equally  fatal,  whoever  may  be 
the  grantor,  for  it  is  a  defect,  not  of  power  in  him,  but  growing 
out  of  the  utter  impossibility  of  effectuating  the  grant  by  reason 
of  the  undefined  character  of  the  grantee.  The  absurdity  of 
such  a  grant  can  not  be  beiter  exposed  than  by  an  attention  to 
its  operation  in  this  very  case,  if  it  could  be  supposed  to  be 
valid.  It  is  obvious  that  the  bequest  here,  though  for  building 
a  church,  is  a  bequest  to  the  Koman  Catholic  congregation  in 
Bichmond,  and  it  is  equally  obvious  that  the  testator  designed 
no  individual  benefit  to  the  members  of  that  congregation;  yet, 
as  the  society  or  congregation  is  not  incorporated,  it  may  well 
be  asked,  who  are  to  be  regarded  as  the  beneficiaries  entitled 
to  the  advantage  of  this  bequest?  Who  can  present  himself  as 
a  claimant  of  this  aid  designed  for  the  Roman  Catholio  re* 
ligion  ? 

If  membership  of  the  congregation  is  to  be  the  test  of  right, 
then  the  title  will  be  in  a  continuing  state  of  flux.  What  be- 
longs to  A.  to-day,  will,  by  his  removal  from  Bichmond,  or 
apoitacy  from  the  church,  cease  to  be  his  to-morrow;  whereas 
B.,  by  removal  to  the  city,  or  conversion  to  the  church,  might, 
by  the  converse  of  the  principle,  acquire  to-morrow  a  right 
which  he  has  not  to-day.  Moreover,  who  would  be  the  legally 
constituted  triers  of  the  fact  of  conversion  or  apostacy  whereby 
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one  man  is  to  gain  or  another  is  to  lose  the  interest  in  the  prop- 
erty? Who,  indeed,  constitute  the  society?  Whom  does  the 
law  recognize,  or  the  testator  designate,  as  having  the  power  to 
decide  this  essential  question  ?  Are  all  who  have  been  baptized 
in  the  church  within  the  operation  of  the  will?  Or  those  only 
who  are  received  as  partakers  of  its  most  solemn  ordinances  ? 
These,  and  a  multitude  of  like  difficulties,  present  themselves 
to  the  notion  of  any  grant  or  conveyance  to  a  religious  society, 
or  to  trustees  for  their  use.  For,  in  the  eye  of  the  law,  the  in- 
tervention of  a  trustee  does  not  remove  a  single  difficulty. 
There  is  not  more  necessity  for  a  properly  defined  grantee  in  a 
deed,  than  for  a  cestui  que  trust,  capable  of  taking,  and  so  de- 
fined and  pointed  out  that  the  trust  will  not  be  void  for  uncer- 
tainty. In  short,  there  can  not  be  a  trust  without  a  cestui  que 
trust;  and  if  it  can  not  be  ascertained  who  the  cestui  que  trust 
is,  it  is  the  same  thing  as  if  there  was  none. 

These  principles,  it  is  confidently  believed,  are  the  general 
principles  of  the  common  law  upon  this  subject.  If  there  are 
exceptions  to  these  principles,  those  exceptions  may,  without 
doubt,  be  shown.  A  diligent  search  has  led  me  to  the  conviction 
that  there  was  no  case  at  common  law  in  which  a  bequest  or  a 
trust  of  this  indefinite  character  could  be  supported;  and  the 
learned  counsel  on  both  sides  have  acknowledged  that  they 
have  been  unable  to  discover  any  case  anterior  to  the  statute 
43  Elizabeth,  in  which  the  validity  of  such  bequests  or  trusts 
has  been  distinctly  recognized  by  the  courts.  It  ought,  there- 
fore, perhaps,  to  suffice  to  rest  the  argument  here;  since,  if  un- 
der the  general  principle  the  bequest  would  be  void,  it  is 
incumbent  upon  those  who  claim  to  be  protected  by  an  excep- 
tion, to  establish  that  exception. 

Accordingly,  it  is  contended  that  gifts  for  charitable  uses  fur- 
nish an  exception  ;  and  when  it  is  answered  that  indefinite 
charities  received  their  whole  force  and  efficacy  from  the  statute 
43  Elizabeth,  it  is  confidently  replied,  that  charities  existed, 
and  were  recognized  by  law,  anterior  to  that  statute;  that  the 
statute  itself  affords  evidence  of  the  fact;  that  it  ought  not  to 
be  regarded  as  an  enabling  statute,  or  as  creative  of  an  original 
power  not  before  existing,  but  as  affording  new  and  additional 
facilities  for  the  administration  of  charities  of  a  particular 
description.  It  is,  indeed,  further  contended,  that  by  the  common 
law,  the  king,  as  parens  paincB,  had  the  general  superintend- 
ence of  all  charities,  which  he  exercised  by  the  keeper  of  his 
conscience,  the  lord  chancellor;  that,  whenever  it  was  necessaiy^ 
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the  attomej-general,  at  the  relation  of  some  iDformant,  filed 
an  information  in  the  coart  of  chancexy,  to  have  the  charity 
established ;  that  the  exercise  of  this  jurisdiction  by  that  conrt 
ygfSLS  by  virtue  of  its  general  judicial  functions,  and  of  its  extra- 
ordinary equitable  jurisdiction;  which  has  been  transferred  to 
the  courts  of  equity  in  Virginia;  that  this  authority  of  the 
king,  as  parens  pairuB^  is  inherent  in  all  governments,  and  there- 
fore vested  in  this;  that  it  embraces  the  protection  of  infants, 
lunatics,  and  idiots,  and  the  execution  of  charities;  and  that 
this  iuherent  authority  is  devolved  upon  the  courts  of  chancery 
in  Virginia,  the  nature  of  whose  jurisdiction  and  powers  aza 
peculiarly  adapted  to  its  judicious  and  faithful  exercise.  In 
this  general,  and  I  own  yery  imperfect  view  of  the  outline  of 
the  argument  for  the  charities,  it  is  sufficiently  obvious  that 
there  are  many  grave  and  important  questions  iuYolved.  A 
hasty  review  of  some  of  them,  however,  must  suffice  here. 

That  charitable  gifts  were  known  and  recognized  by  the  law 
anterior  to  the  statute  of  Elizabeth,  it  is  not  necessary  to  deny. 
It  is  not  doubted  that  many  charitable  gifts  were  so  known  and 
recognized.  Charitable  gifts  for  meritorious  purposes,  not 
within  the  statutes  of  mortmain,  were  doubtless  held  good  and 
enforced,  where  the  beneficiary  or  grantee  was  a  person,  whether 
natural  or  artificial,  capable  to  take.  Thus,  a  bequest  to  a  cor- 
poration capable  to  take,  is  and  always  was  valid  as  a  charitable 
gift.  So,  in  England,  a  bequest  to  the  church  of  such  a  parish, 
was  a  good  bequest  to  the  parson  and  his  successors,  because 
the  parson  is  a  corporation  sole,  capable  to  take. 

But  it  behooves  those  who  contend  for  the  existence  of  an  ex- 
ception to  the  general  rule,  which  reprobates  indefinite  be- 
quests to  show  that  indefinite  charities,  as  well  as  those  where 
the  beneficiary  was  certain  and  defined,  were  sustained  anterior 
to  the  statute  43  Elizabeth.  To  do  this,  resort  is  had  to  the 
language  of  the  statute  itself.  From  that  language  I  draw  the 
ojipoHito  inference,  the  grounds  of  which  I  shall  presently 
state.  At  pretseni:,  I  will  remark  that  various  dicta  have  been 
quoted,  in  which  very  conflicting  opinions  have  been  expressed 
as  to  the  existence  of  recognized  charities  of  this  description, 
anterior  to  the  statute  of  charitable  uses.  Among  these  dida 
Bt'inds,  I  think,  pre-eminent,  the  opinion  of  Chief  Justice 
Miirshall  in  tlie  case  of  the  Baptist  Association  v.  HarVs  er- 
(vulors.  That  opinion  is  entitled  to  no  less  weight  than  the 
great  authorities  of  Lord  Keeper  Henley  and  Lord  Maccles- 
field, if  we  look  to  the  intelligence  of  the  source  from  which 
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it  flowed;  and  to  much  greater,  when  it  is  remarked  that 
their  opinions  were  incidentally  expressed  upon  a  matter  of  no 
consequence  in  the  English  tribunals,  but  vital  to  the  question 
which  was  bo  ably  investigated  by  the  chief  justice.  No  opinion 
can  be  more  entitled  to  the  respect  and  consideration  of  tbis 
court.  It  is  not  indeed  ■  authoritative,  whether  it  was  strictly 
upon  the  point  on  which  that  case  ultimately  turned,  or  not. 
And  even  though  it  were  extrajudicial,  yet  it  was  so  carefully 
weighed,  and  so  cautiously  made  up,  as  to  entitle  it  to  much 
more  consideration  than  many  a  decision  hastily  pronounced 
upon  the  very  matter  in  question.  I  do  not,  however,  consider 
it  as  extrajudicial.  The  question  discussed  fairly  arose,  and 
was  properly  decided,  after  having  been  laboriously  examined; 
and  the  case  is  conclusive  of  this,  so  far  as  any  decision  of  that 
tribunal  can  influence  a  decision  here.  The  devise  was  not 
more  indefinite  than  tbis  devise;  it  was,  like  this,  for  religious 
purposes,  and  it  was  pronounced  void  for  its  uncertainty.  I 
refer  to  it,  therefore,  as  presenting  a  much  stronger  argument 
than  any  I  can  offer,  in  support  of  the  position  that  these  in- 
definite bequests  for  charitable  purposes  could  only  be  sus- 
tained under  the  statute  43  Elizabeth.  Let  us,  however,  look 
to  the  language  of  that  statute  ourselves,  and  see  what  infer- 
ence is  fairly  to  be  deduced  from  it. 

It  recites,  that,  "  Whereas  lands,  tenements,  rents,  annuities, 
profits,  hereditaments,  goods,  chattels,  money,  and  stocks  oif 
money,  have  been  heretofore  given,  limited,  appointed,  and 
assigned,  as  well  by  the  queen's  most  excellent  majesty,  and 
her  most  noble  progenitors,  as  by  sundry  other  well-disposed 
persons;  some  for  relief  of  aged,  impotent,  and  poor  people; 
Bome  for  maintenance  of  sick  and  maimed  soldiers  and  mari- 
ners, schools  of  learning,  free  schools,  and  scholars  in  univer- 
sities; some  for  repair  of  bridges,  ports,  havens,  causeways, 
churches,  seabanks,  and  highways;  some  for  education  and 
preferment  of  orphans;  some  for  or  towards  relief,  stock,  or 
maintenance  for  houses  of  correction;  some  for  marriages  of 
poor  maids;  some  for  supportation,  aid,  and  helps  of  young 
tradesmen,  handicraftsmen,  and  persons  decayed;  and  others 
for  relief  or  redemption  of  prisoners  or  captives,  and  for  aid 
or  ease  of  any  poor  inhabitants,  concerning  payments  of  fif- 
teens, setting  out  of  soldiers,  and  other  taxes;  which  lands, 
tenements,  rents,  annuities,  profits,  hereditaments,  goods, 
chattels,  money,  and  stocks  of  money,  nevertheless  have  not 
been  employed  according  to  the  charitable  intent  of  the  givers 


662  Gallego's  Ex*bs  v.  Attobnet-gen.     [Virginia, 

and  founders  thereof,  by  reason  of  frauds,  breaches  of  trust, 
and  negligence,  in  those  that  should  pay,  deliver,  and  employ 
the  same,  for  redress  and  remedy  whereof.  Be  it  enacted,** 
etc. 

It  would  seem,  then,  that  previous  to  this  statute,  there  had 
been  various  instances  of  charitable  donations,  which  had  not 
been  carried  into  execution  by  reason  of  the  frauds,  breaches  of 
trust,  and  negligence  of  the  trustees.     And  this  being  the  evil, 
what  was  the  remedy  to  be  applied  ?    That  depended  precisely 
upon  the  state  of  the  law  and  jurisprudence  of  the  country  at 
the  time.     If  the  law  had  provided  a  remedy  for  the  evil;  if 
there  was  a  tribunal  open  to  the  injured  for  their  redress;  if,  aa 
is  clear,  all  beneficiaries  whose  interest  was  definite  and  certain 
might  enforce  their  own  rights  before  the  ordinary  tribunals; 
and  if,  as  is  supposed,  in  the  case  of  vague  and  uncertain  char- 
ities, the  king,  as  parens  patrias,  was  bound  to  interfere  through 
his  attorney-general  for  their  protection,  then  the  defect  was  not 
in  the  law,  but  in  the  execution  of  the  law.     Instead  of  passing 
a  new  law,  constituting  a  new  tribunal  to  enforce  what  the  or- 
dinary tribunals  were  fully  adequate  to  enforce,  if  such  vague 
legacies  were  good  at  all,  all  that  was  necessary  was  to  stimu- 
late the  diligence  of  the  attorney-general  and  other  ofBcers  of 
the  crown  to  enforce  these  charities,  in  the  manner  now  pur- 
sued in  the  chancery  of  England.     This  must  be  particularly 
obvious  in  relation  to  the  queen's  own  charities,  which,  like 
others,  were  negligently  and  fraudulently  administered.     To 
suppose  that  the  qeeen's  own  charities  would  not  have  been  en- 
forced, if  the  doors  of  her  own  chancery  were  open  to  enforce 
such  charities  as  these,  would  be,  I  think,  a  groundless  conjec- 
ture.   It  is  far  more  reasonable  to  conclude,  that  as  these  vague 
dispositions  were  certainly  against  the  general  principles  of  the 
common  law,  this  new  statute  was  enacted  for  the  purpose  of 
giving  them  validity,  and  enforcing  them  by  a  scheme  clumsy 
enough,  it  must  be  admitted,  and  therefore  affording  strong 
evidence  that  the  commodious  remedy  in  equity  was  unknown, 
but  yet  obviously  designed  for  that  purpose,  as  I  shall  presently 
show. 

But  though  we  can  not  account  for  the  statute  of  charitable 
uses  upon  the  supposition  that  there  was  a  remedy  for  indefinite 
charities,  yet  is  the  statute  very  easily  explained  upon  the  con- 
trary supposition.  The  common  law,  whose  system  of  rules 
was  often  technical  and  unbending,  recognized  the  validity  of 
no  gift  or  bequest  where  the  beneficiary  was  not  ascertained. 
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and  could  not  be  ascertained  by  anything  upon  the  face  of  the 
instrument  itself.    Yet,  in  process  of  time  the  impulses  of 
charity,  the  spirit  of  superstition,  a  devoted  zeal  for  the  public 
interest,  and  the  pride  of  adding  one's  name  as  patron  to  great 
public  institutions,  doubtless  gave  rise  to  many  attempts  to 
convey  or  settle  estates  to  such  purposes.    The  character  of 
Queen  Elizabeth  very  naturally  impelled  her  to  build  up  and 
sustain  these  beuevolent  establishments  of  the  well-disposed, 
how  uncongenial  soever  they  might  be  to  the  rules  of  the  com- 
mon law.    But  this  rule  of  the  common  law  was  founded  on 
the  intrinsic  difficulty,  that  as  the  grantee  or  beneficiary  was 
uncertain,  it  was  impossible  that  any  person  could  present  him- 
self in  a  court  of  justice,  upon  the  ordinary  principles  of  the 
common  law,  with  any  claims  to  the  execution  of  the  charity  in 
his  behalf.    This  was  the  mischief.    The  remedy  was  to  create 
a  commission,  whose  duty  it  should  be  "  to  inquire,  as  well  by 
the  oaths  of  twelve  lawful  men  as  by  all  other  lawful  ways  and 
means,  of  all  such  gifts,  limitations,  appointments,  etc. ,  and  of 
the  abuses,  breaches  of  trusts,  negligences,  etc.,  in  respect  to 
them;"   ''  and  upon  such  inquiry,  hearing,  and  examination 
thereof,  to   set   down,  t.  e.,  make,  such  orders,  judgments, 
and  decrees,  as  that  the  said  lands,  etc.,  may  be  duly  and  faith- 
fully employed,  to  and  for  such  of  the  charitable  uses  and  in- 
tents (before  rehearsed)  for  which  they  were  given."    These 
commissioners  published  a  general  notice  to  the  parish,  calling 
upon  all  persons  grieved  to  come  forward  with  their  complaints, 
and  under  their  very  general  powers  they  heard  the  complaint 
of  any  person  coming  within  the  description  of  the  beneficiaries, 
however  general:  Duke,  10.     They  then  issued  a  writ  to  the 
sheriff,  commanding  him  to  summon  a  jury,  who  made  an  in- 
quest finding  the  facts.     The  party  interested  was  summoned 
and  heard;  and  then  the  commissioners  decreed.     They  had 
power  to  remedy  the  defects  of  assurances,  and  where  they 
were  uncertain,  to  give  them  certainty  as  far  as  possible:  Id. 
28,  109,  113,  114.     Even  where  void  at  law,  they  could  make 
them  good:  Id.  78,  79, 80,  81, 119.    And  when  the  objects  were 
general,  they  decreed  feoffments  and  other  assurances  to  be 
made,  ond  renewed  from  time  to  time,  to  keep  up  the  number 
of  feoffees  for  the  charitable  use:  Id.  03,  67. 

By  these  proceedings  the  two  obstacles  to  the  execution  of 
these  charities  were  removed:  1.  The  want  of  a  certain  bene- 
ficiary, who  might  call  upon  the  trustees  to  fulfill  the  trust,  was 
remedied  by  appointing  as  many  several  commissioners  through- 
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oat  the  IdngdoiDy  as  the  chancellor  of  England  or  the  chaocelloT 
of  the  dachy  of  Lancaster  might  think  necess&rj  in  their  respec- 
tive jurisdictions,  whose  ex  officio  doty  it  should  be  to  iuquire 
into  snch  breaches  of  trust.     2.  After  inquiry,  the  respective 
commissions  were  authorized  "  to  make  such  orders,  judgments^ 
and  decrees  as  that  the  said  lands  may  be  duly  and  faitLfullj 
employed,"  etc.     This  clause  without  question  gave,  and  was  in- 
tended to  give,  a  full  power  to  the  commissioners  (subject  to 
the  correction)  of  the  chancellor,  to  render  that  certain  by  their 
orders  and  decrees,  which  before  was  indefinite  and  vague.     It 
clothed  them  with  authority  to  give  the  direction  to  the  charitj 
of  the  donor;  to  fix  upon  and  prescribe  the  course  of  its  adminis- 
tration; to  compel  its  execution  in  favor  of  the  object  pointed 
out,  if  one  was  so  designated,  though  still  too  vague  to  be  held 
good  at  common  law;  and,  where  no  object  was  distinctly  de- 
clared, to  make  such  a  scheme  of  the  charity  as  might  be  near- 
est the  avowed  wishes  of  the  donor  or  testator.     In  this  claoKe, 
as  interpreted,  we  find,  I  think,  the  germ  of  the  principle  of  ad*- 
ministering  charities  cy  pres,  and  indeed  of  the  various  other 
principles  now  prevailing  in  the  court;  principles  (particularij 
the  cy  pre8  principle)  which  are  utterly  without  foundation  in 
reason  or  justice,  unless  they  can  be  traced  to  some  imperative 
command  or  ample  authority  conferred  by  parliament  itself. 
Does  it  not  strike  the  most  common  understanding  as  an  in- 
vasion of  right,  to  give  an  estate  which  is  devised  to  a  Boman 
Catholic  charity  to  a  charity  of  the  church  of  England,  on  the 
principle  that  the  first  was  void  at  law,  and  the  next  is  cy  pra 
the  testator's  intention,  when  nothing  in  the  world  could  have 
been  farther  from  his  intention?    In  the  case,  for  instance, 
of  the  AUomey-general  v.  Baxter,  1  Vern.  248,  A.,  by  will,  gave 
six  hundred  pounds  to  Mr.  Baxter,  to  be  distributed  among 
sixty  ejected  ministers,  and  twenty  pounds  to  be  laid  out  in  his 
book,  entitled  *' Baxter's  Gall  to  the  Unconverted."    He  and 
the  sixty  poor  ejected  ministers  were  non-conformists,  and  for 
that  reason,  most  probably,  the  objects  of  the  testator's  bounty. 
Yet,  because  they  were  non-conformists,  the  use  was  declared 
void  as  to  them;  but  it  was  said  that  the  money  being  given  for 
religious  charity  must  be  disposed  of  in  charity,  and  that  this 
being  intended  for  ejected  ministers  ought  to  go  amongst  the 
clergy;  whereupon  it  was  decreed  to  go  to  maintain  a  chaplain 
(a  conformist)  in  Chelsea  hospital.     And  this  upon  the  doctrine 
of  cy  pres,  though  it  is  obvious  that  the  non-conforming  testator 
never  could  have  intended  such  a  disposition  of  his  estate. 
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Though  this  decision  was  reversed,  iu  shows  the  spirit  in  which 
the  statute  was  administered.  Such  extravagant  pretensions  in 
the  coui*ts  can  only  be  accounted  for  upon  the  idea  already  sug- 
gested, that  the  broad  powers  conferred  by  the  statute  of  Eliza- 
beth laid  the  foundation  of  this  jurisdiction,  which  otherwise 
would  have  been  an  unauthorized  invasion  of  private  right. 

Before  I  pass  from  these  views  of  the  subject,  it  may  be 
proper  to  remark,  as  the  foundation  for  a  conclusion  hereafter 
to  be  drawn,  that  the  broad  and  comprehensive  language  of 
this  statute  gives  reason  to  believe  that,  if  there  was  any  com- 
mon law  doctrine  about  indefinite  charities,  that  doctrine  was 
completely  covered  by  the  provisions  of  the  statute.  For  it 
was  not  a  mere  act  organizing  an  inquisitorial  commission,  but 
its  provisions  were  construed,  and  rightly  construed,  to  give 
validity  to  charitable  bequests  which  were  held  void  at  the  com- 
mon law:  1  Ch.  Cas.  134,  195;  Hob.  136;  Finch,  221;  Oh.  Gas. 
267. 

Having  thus  deduced  from  the  statute  of  charitable  uses  that, 
before  its  enactment,  indefinite  legacies  were  not  considered  as 
susceptible  of  being  enforced,  though  for  charitable  objects,  it 
may  next  be  observed  that  the  scanty  cases  to  be  found  in  the 
early  reporters  afford  no  ground  for  a  contrary  opinion.  It  is 
obvious,  indeed,  from  Porter's  case^  1  Co.  23,  that  the  ingenuity 
of  professional  men  had  been  taxed  to  invent  some  mode  of 
making  good  these  charitable  bequests.  In  that  case,  Gibson 
devised  real  estate  to  his  wife,  upon  condition  that  she  should 
grant  it  for  the  maintenance  of  a  free  school,  and  of  certain 
alms-men  and  women.  Instead  of  so  applying  it,  she  leased  it 
for  forty  years.  The  heir  entered  for  the  condition  broken,  and 
conveyed  to  the  queen.  The  court  was  of  opinion  that  the  con- 
dition was  broken,  and  the  entry  of  the  heir  lawful.  Here, 
then,  seems  to  have  been  a  case  as  late  as  the  84th  of  Elizabeth, 
in  which,  instead  of  seeking  to  enforce  this  charitable  trust  by 
a  bill  in  chancery  at  the  instance  of  the  attorney-general,  the 
awkward  expedient  was  resorted  to  of  conveying  to  the  queen, 
who,  I  presume,  was  to  see  to  the  distribution  of  the  charity. 
For  it  is  justly  remarked  by  Chief  Justice  Marshall  that,  in  that 
case,  ''  no  question  arose  concerning  the  possibility  of  enforo* 
ing  the  execution  of  the  trust.  It  was  not  forbidden  by  law, 
and  therefore  the  trustees  might  execute  it.  On  failing  so  to 
do,  the  condition  was  broken,  and  the  heir  might  enter;  but  it 
is  not  suggested  that  the  cestui  que  trust  had  any  remedy." 
After  the  entry  of  the  heir  there  was  clearly  none,  for  the  entry 
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for  the  condition  broken  utterly  defeated  the  estate,  and  the 
trust  which  grew  out  of  it,  if  it  was  eyer  available,  was  defeated 
also.  "In  the  argument  of  Porter's  case"  (says  the  chief  jus- 
tice), ''the  only  mode  suggested  for  insuring  the  school  the 
benefit  intended,  was  by  an  act  of  incorporation  and  a  letter  of 
license."  And  I  entirely  conoar  with  him  in  the  opinion  that, 
upon  reading  this  case,  which  was  conducted  by  Lord  Coke 
and  other  able  counsel,  it  is  impossible  to  resist  the  conviction 
that  the  court  of  chancery  had  not,  at  that  time,  the  power  to 
afford  a  remedy  for  such  indefinite  trusts.  It  was,  indeed,  im- 
possible it  should.  There  was  no  individual  beneficiary  who 
could  have  presented  himself  before  the  court  and  identified 
himself  as  the  person  intended  to  take  under  the  will.  Nor 
could  the  attorney-general,  at  that  day,  have  instituted  pro- 
ceedings for  the  purpose  of  enforcing  the  charity,  for  not  only  ia 
there  no  instance  of  any  such  proceeding,  I  think,  but,  even 
after  the  statute,  it  was  held  that  no  bill  could  be  filed  by  the 
attorney-general  at  the  relation  of  an  individual,  unless  for  a 
charity  under  the  statute:  2  Yern.  887.  If,  then,  no  individual 
could  sue,  claiming  to  be  the  identical  beneficiary,  and  if  the 
attorney-general  could  not  sue  by  relation,  it  is  difficult  to  im« 
agine  what  suit  could  have  been  instituted  before  the  statute  to 
enforce  the  charity.  Indeed,  from  a  view  of  all  the  cases,  I 
incline  to  think  that  the  agency  of  Ihe  attorney-general  aroee 
after  the  statute.  Certain  it  is  I  can  find  no  information  an- 
terior to  it. 

Upon  the  whole,  I  am  well  satisfied  that  the  whole  of  the  doc- 
trine of  the  English  courts  in  reference  to  indefinite  charitiee, 
springs  from  the  statute  of  43  Elizabeth,  which  is  not  in  force 
in  Virginia.  Whether  that  statute  ever  was  in  force  here,  baa 
been  made  a  question  in  the  cause.  I  incline  to  think  it  may 
have  been,  at  least,  according  to  the  construction  which  was 
given  to  it,  and  which  considered  it  not  as  merely  constituting 
a  commission  for  inquiring  into  breaches  of  charitable  trusts, 
but  as  greatly  enlarging,  if  not  as  opening  an  entirely  new 
field  for  the  exercise  of  benevolence.  Though  local  in  its  pro* 
visions  in  some  respects,  it  was  general  in  its  operation  in 
others.  If  it  ever  was  in  force,  however,  it  was  repealed  in  the 
year  1792,  in  the  general  repeal  of  English  statutes.  That  re- 
peal was  no  rash  or  unadvised  act.  By  an  act  of  the  session 
of  1789,  c.  9,  followed  by  the  act  of  1790,  c.  20,  a  commission, 
consisting  of  six  gentlemen  of  the  most  distinguished  acquire- 
ments, was  appointed,  whose  duty  was,  among  other  things, 
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**  to  prepare  bills  upon  the  subject  of  such  English  statutes,  if 
any  there  were,  which  were  suited  to  tbis  commonwealth  and 
had  not  been  enacted  in  the  form  of  Virginia  laws."  The  com- 
mittee of  revisors  proceeded  to  the  discharge  of  the  duty  con- 
fided to  it,  and  the  result  was  the  act  of  1792,  by  which  all  Eng- 
lish statutes  then  in  force  were  declared  to  be  repealed;  the 
legislature  reciting  that,  at  that  session,  it  had  specially  enacted 
such  of  them  as  appeared  worthy  of  adoption.  The  repeal  of 
this  statute  must,  therefore,  be  looked  upon  as  an  advised  act 
of  legislation,  and  in  the  same  light  as  if  it  had  been  specially 
repealed  by  its  title. 

1  have  already  taken  occasion  to  remark  that,  if  there  were 
any  recognized  charities  of  an  indefinite  character  at  common 
law,  the  broad  language  of  the  statute  of  Elizabeth  compre- 
hended them.  In  so  far  as  it  did  comprehend  them,  it  reduced 
only  to  the  form  of  a  statute  what  was  law  before  the  statute; 
and  our  legislature,  in  repealing  it,  must  be  regarded  as  having 
repealed,  not  its  mere  naked  words,  but  the  principle  which 
they  involved.  Although,  therefore,  it  should  be  admitted  that 
certain  indefinite  charities  were  recognized  at  common  law,  yet 
as  the  statute  also  comprehended  them,  and  was  itself  repealed, 
the  common  law  was  repealed  eodemjlatu  with  the  statute.  In 
this  aspect  of  the  case,  it  is  unnecessary  to  decide  whether,  if 
an  English  statute  prior  to  the  4  James  I.,  which  repealed  the 
common  law,  be  itself  repealed,  the  common  law  is  thereby  re- 
vived; notwithstanding  the  provision  1  Bev.  Code,  c.  41,  sec.  2, 
and  notwithstanding  the  common  law  principle  so  repealed  was 
sot,  at  the  settlement  of  the  colony,  nor  ever  since,  the  law  of 
Virginia. 

If  I  have  been  correct  in  this  course  of  argument,  there  can 
be  no  pretense  for  the  enforcing  of  the  charities  under  this  will 
of  Mr.  Gallego,  as  they  were  void  at  common  law,  and  are  not 
entitled  to  the  protection  of  the  statute  of  43  Elizabeth.  Be 
this  as  it  may,  I  must  have  argued  to  little  purpose,  and  Chief 
Justice  Marshall  must  for  once  have  been  also  singularly  un- 
fortunate, if  what  has  been  said  has  not  at  least  shown  that  it 
is  a  matter  of  very  serious  doubt  whether  the  power  to  enforce 
charities  ever  did  exist  independent  of  the  statute.  If  it  be 
a  matter  even  of  doubt,  to  what  conclusion  must  we  come  ?  I 
am  deliberately  of  opinion  that  in  that  case  a  just  respect  to 
the  policy  of  the  legislature  in  relation  to  religious  charities 
especially;  a  prudent  caution  on  our  part  in  assuming  doubtful 
powers;  a  due  sense  of  the  infinite  difficulty  and  embarrass- 
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znent  which  mast  attend  the  search  after  the  common  law  doc* 
trines  anterior  to  the  statute  of  Elizabeth;  and  a  just  view 
of  the  danger  of  reviving  those  obsolete  doctrines,  must  deter- 
mine us  to  leave  the  subject  to  the  wisdom  of  the  legislature 
itself.  A  few  remarks  on  these  topics  will  close  this  part  of 
my  opinion. 

No  man  at  all  acquainted  with  the  course  of  legislation  in 
Virginia  can  doubt,  for  a  moment,  the  decided  hostility  of  the 
legislative  power  to  religious  incorporations.  Its  jealousy  of 
the  possible  interference  of  religious  establishments  in  matters 
of  government,  if  they  were  permitted  to  accumulate  large 
possessions,  as  the  church  has  been  prone  to  do  elsewhere,  is 
doubtless  at  the  bottom  of  this  feeling.  The  legislature  knows, 
as  was  remarked  by  the  counsel,  that  wealth  is  power.  Hence 
the  provision  in  the  bill  of  rights;  hence  the  solemn  protest  of 
the  act  on  the  subject  of  religious  freedom;  hence  the  repeal  of 
the  act  incorporating  the  Episcopal  church,  and  of  that  other 
act  which  invested  the  trustees  appointed  by  religious  societies 
with  power  to  manage  their  property;  hence,  too,  in  part,  the 
law  for  the  sale  of  the  glebe  lands;  hence  the  tenacity  with  which 
applications  for  permission  to  take  property  in  a  corporate  char- 
acter (even  the  necessary  ground  for  churches  and  graveyards) 
have  been  refused.  The  legislature  seems  to  have  been  fearful 
that  the  grant  of  any  privilege,  however  trivial,  might  serve 
but  as  an  entering  wedge  to  greater  demands. 

Nor  did  this  apprehension  of  the  dangers  of  ecclesiastical  es- 
tablishments spring  up  for  the  first  time  with  our  republican  in- 
stitutions. The  histoiy  of  ages  had  attested  the  proneness  of  such 
establishments  to  vast  accumulations  of  property,  and  the  statute 
book  of  England  is  loaded  with  statutes  of  mortmain,  which 
were  rendered  necessary  by  the  rapacity  of  the  clergy,  at  least 
in  the  early  periods  of  the  church.  So  long  as  there  have  been 
church  establishments,  with  power  to  receive  and  accumulate 
property,  so  long  has  the  tendency  to  such  accumulation  been 
manifested  distinctly.  The  histoiy  of  the  papal  See,  and  of  the 
religious  houses  under  its  dominion,  is  but  a  history  of  the 
cupidity  of  monks  and  devotees,  veiled  under  the  sacred  garb 
of  our  holy  religion.  The  yast  domains  of  the  clergy  acquired 
by  the  Catholic  establishments  of  France,  are  known  to  us  aU. 
From  this  fatal  source,  among  others,  sprung  a  revolution, 
which  deluged  the  fairest  country  in  Europe  in  blood,  and 
in  its  horrible  progress  spread  desolation  over  adjoining  states, 
and  shook  the  civilized  world  to  its  center.     And  in  Protestant 
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England,  fenced  around  as  it  has  been  with  mortmain  acta,  we 
see  a  church  establish ment  possessed  of  overgrown  wealth  and 
power,  less  devoted  to  the  cause  of  genuine  religion  than  to 
pamper  the  luxury  and  indolence  of  the  high  dignitaries  of  the 
church.     With  these  examp^les  before  our  eyes,  it  is  not  won- 
derful that  our  statesmen  have  been  cautious.    They  have  been 
wise  in  their  caution.     The  evil  has  not  sprung  from  particular 
creeds,  or  the  peculiarities  of  a  confession  of  faith.     It  grows 
out  of  the  very  nature  of  the  thing.    The'church,  if  made  capa- 
ble to  take,  while  it  is  continually  acquiring  from  the  liberality 
of  the  pious,  or  the  fears  of  the  timid,  or  the  credulity  of  the 
ignorant,  never  can  part  with  anything;   and  thus,  like  those 
sustaining  powers  in  mechanics,  which  retain  whatever  they 
once  have  gained,  it  advances  with  a  step  that  never  retro- 
grades.    The  natural  cupidity  of  the  human  heart  is  watched 
by  the  devotee  himself,  with  the  less  jealousy  in  his  pursuit 
after  acquisitions  for  the  church,  since  he  believes  it  to  be 
purified  from  the  dross  of  selfishness,  and  sanctified  by  the 
holy  object  of  his  ambition.     Thus  it  is  that  however  humble 
in  its  beginning,  accumulation  is  the  natural  result  of  the  power 
vested  in  any  religious  society  to  acquire  property.    The  same 
influence  which  enables  it  to  gain  from  the  state  its  first  insig* 
nificant  privileges  will  secure  to  it,  from  time  to  time,  new, 
though  apparently  inconsiderable  accessions,  until  at  last  the 
power  will  be  acquired  which  legislative  jealousy  has  appre- 
hended.    Property,  indeed,  it  need  not  ask  of  the  legislature. 
The  power  to  take  and  accumulate  alone  is  necessary;  all  time 
has  shown  that  the  influence  of  feelings  of  devotion  will  do  the 
tost.     I  speak  of  those  feelings  which  exist  without  any  undue 
influence  from  the  pastor  of  the  society.     But  if  we  go  farther, 
and  suppose  it  possible  that  those   abuses  which  once  have 
existed  may  exist  again,  the  progress  will  be  more  rapid,  though 
not  more  certain.     "  What,"  says  the  accomplished  Sir  Samuel 
liomiUy,  "is  the  authority  of  a  guardian,  or  even  of  a  parent, 
compared  with  the  power  of  religious  impressions  under  the 
ascendency  of  a  sjMritual  adviser,  with  such  an  engine  to  work 
upon  the  passions;  to  inspire  (as  the  object  may  be  best  pro- 
moted) despair  or  confidence;  to  alarm  the  conscience  by  the 
horrors  of  eternal  misery,  or  support  the  droopiug  spirits,  by 
unfolding  the  prospect  of  happiness  which  is  never  to  end." 

Such,  I  conceive,  are  the  general  grounds  upon  which  rest 
the  legislative  policy,  in  relation  to  the  power  of  acquiring  and 
holding  property  by  religious  societies.     We  have  seen,  too,  a 
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similar  policy  4  vinced  as  to  charities  generally,  in  striking  at 
the  root  of  them  all,  by  the  repeal  of  the  statute  of  Elizabeth. 
It  is  not  (to  use  the  language  of  one  of  the  counsel)  thai 
charity  is  banished  from  Virginia.  Its  benign  and  salutary  in- 
fluence may  warm  and  animate  every  heart,  and  lead  to  a  gen- 
erous munificence,  as  the  daily  babit  of  our  lives,  without  ex- 
posing the  state  to  the  evils  which  have  always  flowed  from 
what  are  called  conveyances  in  mortmain.  It  is  not  necessary 
here  to  detail  those  evils,  but  it  is  relevant  to  observe  that  con- 
veyances in  mortmain  to  corporations  were  not  more  calculated 
to  produce  a  pernicious  locking  up  of  property  than  charitable 
bequests  of  this  indefinite  character.  A  corporation  may  be 
dissolved,  and  the  property  may  be  again  taken  up  into  the 
genera]  circulation  by  reverting  to  the  donor.  But  these 
charities  never  die.  There  is  no  means  of  putting  an  end  to 
them  in  the  lapse  of  ages,  for  according  to  this  celebrated  doc- 
trine of  cy  pres,  if  the  original  object  should  fail,  the  attorney- 
general  and  the  master  in  chancery  go  to  work  to  digest  an- 
other scheme,  cy  pres  the  original  intention  of  the  donor.  Such 
was  the  case  with  the  charity  to  William  and  Mary  college. 
Experience  has  justified  these  complaints,  and  accordingly, 
about  one  hundred  years  ago,  the  parliament  of  G-reat  Britain 
found  itself  compelled  to  pass  the  statute  of  9  Geo.  IE.,  which, 
in  important  particulars,  repeals  the  statute  of  43  Eliz.  It  is 
at  this  moment,  when  the  country  whose  laws  we  have  adopted 
has  partly  receded  from  the  wretched  policy  of  permitting  the 
whole  property  of  society  to  be  swallowed  up  in  the  insatiable 
gulf  of  public  charities,  that  we  are  called  upon  to  reanimate 
the  pernicious  policy  which  they  now  deprecate,  and  which  with 
us  has  been  sleeping  in  inaction  for  nearly  two  centuries  and  a 
half.  And  this,  too,  when  we  have  put  off  the  panoply  of  the 
mortmain  acts,  by  the  general  repeal  of  them  in  1792.  It  is 
said,  indeed,  that  the  legislature  may  pass  the  neoessary  laws 
for  regulating  these  charitable  gifts,  and  thus  prevent  the  evils 
that  might  flow  from  the  unlimited  permission  of  them.  But  I 
think,  under  the  existing  doubts  which  hang  around  the  sub- 
ject, and  after  the  lapse  of  centuries,  during  which  the  law 
respecting  charities,  if  it  ever  existed  here,  has  been  silent  and 
quiescent,  it  behooves  the  judiciary  to  leave  to  the  legislature 
the  duty  of  waking  it  into  life. 

This  leads  me  to  remark,  lastly,  that  the  occasion  calls  for  a 
prudent  caution  on  the  part  of  the  judiciary  in  the  assumption 
of  this  jurisdiction.     We  have  already  seen  that  no  cases  are  to 
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be  found,  no  guide  is  aiForded,  as  to  tbe  course  pursued  by 
courts  of  equity  in  respect  to  charities  anterior  to  the  statute  of 
Elizabeth,  if  they  ever  took  cognizance  of  them.  But  it  is  said 
that  the  king,  oa  parens  pairicB,  from  the  earliest  times  had  the 
power  to  superintend  and  enforce  charities;  that  this  power 
was  exercised  by  him  through  the  lord  chancellor,  the  keeper 
of  his  conscience;  that  it  was  so  exercised,  not  under  a  specially 
delegated  authority,  but  by  virtue  of  his  general  judicial  func- 
tions or  extraordinary  jurisdiction  in  matters  of  equity;  that 
this  authority  of  the  parens  pairias  is  inherent  in  all  govern- 
ments,  and  therefore  in  this,  and  is  devolved  upon  the  court  of 
chancery  here,  whose  jurisdiction  is  general  over  all  matters  in 
chancery,  and  is  peculiarly  adapted  to  the  judicious  adminis- 
tration of  the  law  of  charities.  I  shall  content  myself  with  re- 
ferring to  the  conclusive  argument  of  the  chief  justice,  4  Wheat. 
47,  for  the  position  that  the  jurisdiction  of  the  chancellor  of 
England  over  charities  is  a  branch  of  the  prerogative,  and  not 
a  part  of  the  ordinary  powers  of  the  chancery  court  in  the  ex- 
ercise of.  its  equitable  jurisdiction.  The  authorities  to  which 
he  refers  are  entirely  satisfactory  upon  the  point.  If  this  be 
so,  it  is  sufficiently  obvious  that  the  act  which  established  the 
court  of  chancery  in  Virginia  can  not  have  transferred  to  that 
court  this  branch  of  the  prerogative.  The  powers  conferred  by 
that  act  are  judicial  in  their  character,  and  not  such  as  belonged 
to  the  chancellor  of  England,  as  the  keeper  of  the  conscience 
of  the  king,  as  representing  his  person,  and  administering,  as 
his  agent,  his  prerogatives  and  duties. 

Admitting  then,  as  we  well  ma^,  the  superintending  power 
of  the  crown,  as  parens  palrice,  over  charities,  and  admitting 
that  this  power  is  inherent  in  the  sovereignty,  I  will  ask  upon 
what  ground  shall  we  arrogate  it  to  the  judicial  branch  of  the 
government?  That  there  inheres  in  every  sovereign  power  a 
right  and  a  duty  to  protect  those  who  have  no  other  protector, 
as  infants  and  lunatics,  can  not  be  denied;  and  that  there  is  au 
inherent  power  ako  in  the  sovereign  to  declare  that  vague  and 
indefinite  charities  shall  be  administered,  if,  in  its  wisdom,  it 
shall  BO  decree,  is  equally  undeniable.  But  it  remains  to  be 
proved  that  this  power  is  judicial,  and  not  legislative;  it  re- 
mains to  be  proved  that  the  flowers  of  royal  prerogative,  which 
have  fallen  from  the  crown  of  England,  have  devolved  upon 
the  chancellors  here.  In  this  government  of  prescribed  and  lim« 
ited  powers,  no  public  functionary,  no  organ  of  the  sovereign 
power,  no  department,  can  assume  a  power  which  is  not  to  be 
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found  in  the  law  or  the  constitution.  They  constitute  the  com* 
mission  under  which  alone  authority  can  be  duly  exercised. 
It  was  iu  this  view  very  truly  said,  that  this  branch  of  the  royal 
prerogative,  if  it  had  not  been  withered  by  the  repeal  of  the  stai^ 
ute,  would  have  devolved  upon  the  legislature.  That  body  is  the 
parens  patrice;  under  our  system,  and  it  would  have  remained 
for  it  to  point  out  the  organ  which  should  administer  its  im- 
portant functions.  My  own  opinion  is,  decidedly,  that  it  does 
not  now  belong  to  the  judiciary,  even  if  it  has  existence  any- 
where in  relation  to  charities.  They  must  first  be  established 
to  call  this  guardian  power  into  existence;  and  I  have  endeav- 
ored to  show,  that  there  is  nothing  now  recognized  by  law  in 
relation  to  charities  upon  which  it  can  operate;  for  definite 
charities  are  but  trusts  which  equity  will  execute  by  virtue 
of  its  ordinary  jurisdiction,  and  with  which,  even  in  England, 
the  attorney-general  can  not  interfere;  and  indefinite  charities 
are  not  recognized  by  law,  and  can  not  therefore  be  enforced, 
either  with  or  without  his  aid. 

The  result  of  this  view  of  the  subject  is,  that  the  interlocutory 
order  of  the  chancellor  must  be  reversed,  and  the  bill  of  the 
attorney-general  dismissed. 

It  is  now  necessary  to  advert  to  the  other  questions  arising 
in  these  eases.  The  chancellor  held:  1.  That  the  twenty-six 
enumerated  legacies  in  the  will,  and  the  pecuniary  legacies  in 
the  several  codicils,  stood  upon  the  same  footing,  and  in  case 
of  deficiency  should  abate  in  proportion;  and  2.  That  there  was 
nothing  in  the  will  to  justify  the  executors  in  paying  the  whole 
of  any  of  these  legacies  to  any  legatee,  to  the  prejudice  of 
other  legatees;  and  the  estate  having  eventually  proved  insuffi- 
cient to  pay  all,  the  unpaid  legatees  are  entitled  to  resort  to  the 
executors  themselves  for  their  due  proportions,  and  can  not  be 
turned  round  to  demand  from  the  other  legatees  to  refund. 
Upon  these  points  I  concur  with  the  chancellor. 

1.  As  to  the  first:  general  or  pecuniary  legacies  must  always 
abate  proportionably.  The  testator,  it  is  true,  may  arrange  this 
matter  otherwise  at  his  pleasure;  for  cujus  et^  dare,  (jus  est 
dispovere.  But  the  order  in  which  legacies  are  given  afifords 
uo  evidence  of  this  intention;  for  even  where  the  testator  in- 
tends a  perfect  equality,  some  must  be* given  first  and  some  last. 
Hence  the  court  has  generally  declined  laying  weight  on  par- 
ticular words,  as  the  saying,  imprimis,  or  in  the  first  place,  or 
on  a  direction  as  to  the  time  of  payment.  If  it  did  not,  there 
would  be  no  end  to  claims  of  preference,  considerinpf  the  va- 
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riety  of  expression^  and  the  incorrectness  with  which  wills  are 
frequently  drawn:  2  Ves.  421;  1  Vern.  31. 

When,  however,  a  testator  creates  two  residuums  of  his  es- 
tate, or,  in  other  words,  residuum  upon  residuum,  the  first  to 
be  computed  after  taking  out  certain  specified  legacies,  the 
other  to  be  computed  after  taking  out  another  set  of  legacies, 
the  intention  of  the  testator  is  yery  clearly  shown,  to  create 
different  grades  in  his  benefactions.  As  in  this  case,  the  legacy 
of  fifty  thousand  dollars,  in  trust  for  his  Spanish  relations,  and 
the  fifteen  thousand  dollars  to  P.  J.  Ghevallie,  and  the  legacies 
in  the  will  to  the  manumitted  slaves,  making  a  sum  total  of 
sixty-nine  thousand  six  hundred  dollars,  are  clearly  to  be  pre- 
ferred to  the  other  pecuniary  legacies  bequeathed  by  the  will, 
and  to  the  various  pecuniary  legacies  in  the  codicils;  while  all 
these  in  their  turn  have  preference  to  those  who  are  to  take  the 
last  residuum.  The  case  of  Lemn  v.  Leunn,  2  Yes.  415,  is  in 
this  respect  like  this,  and  the  explanation  of  it  by  Lord  Hard- 
wicke,  2  Yea.  420,  in  the  case  of  Blotoer  y.  Morret,  is  very  ap- 
plicable. 

There  is  nothing,  I  think,  in  this  will  to  show  that  any  of  this 
second  class  of  legatees  have  preference  over  others.  It  was 
argued  that  Mrs.  Fisher  had  preference,  not  only  in  point  of 
time,  but  in  point  of  right;  but  I  do  not  think  the  proposition 
was  zealously  supported;  and  it  certainly  can  not  be  maintained. 
The  benevolent  designs  of  the  testator,  in  favor  of  Mrs.  Fisher, 
are  indeed  very  strongly  marked;  but  it  can  not  be  supposed 
that,  if  he  had  been  asked  the  question  whether  if  there  was 
only  enough  to  pay  five  thousand  dollars,  she  should  have  the 
whole  to  the  exclusion  of  all  ihp  rest  of  his  friends,  he  would 
have  replied  affirmatively.  The  rule  of  law,  however,  requires 
a  proportional  abatement  in  all,  instead  of  a  rejection  of  any; 
and  it  is  founded  in  part,  perhaps,  in  the  presumption  that  if 
a  testator  could  foresee  that  there  would  not  be  enough  to  pay 
all  his  pecuniary  legatees  the  full  amount  of  what  he  had  given, 
he  would  rather  have  reduced  their  legacies  in  equal  proportions 
than  have  stricken  out  any  one  of  them  altogether.  As  to  the 
legacies  in  the  codicils,  they  certainly  stand  upon  the  same  foot- 
ing, by  the  express  arrangement  of  the  will,  and  upon  general 
and  established  principles:  2  P.  Wms.  24. 

2.  As  to  the  second  point:  no  blame  was  imputable  or  imputed 
to  the  executors  for  postponing,  as  they  did,  the  sales  of  the 
testator's  real  estate.  They  acted  fairly  and  honestly.  But  the 
executors  having  imprudently  (for  it  is  not  pretended  they  have 
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aL'ted  unfairly)  jMiid  to  Yarioua  legatees  of  the  second  class  the 
full  amount  bequeathed  to  them,  and  the  fund  having  proved 
deficient,  so  that  there  must  be  a  general  abatement  among 
them,  two  questions  arise:  1.  To  whom  are  the  unpaid  legatees 
to  look  for  their  legacies?  and,  2.  Are  those  who  have  been  paid 
liable  to  refund  at  all  ? 

As  to  the  first  I  can  haye  no  doubt.  They  have  to  look  to  the 
executors,  and  to  them  alone,  as  they  are  solvent.  If,  indeed, 
they  were  insolvent,  then  they  might  or  might  not  have  a  title  to 
redress  from  the  overpaid  legatees,  according  to  the  principles 
which  will  be  presently  referred  to.  But  the  executors  being 
solvent,  there  is  no  pretense  for  saying  that  instead  of  looking 
to  them,  to  whom  the  administration  of  the  fund  has  been  in- 
trusted by  the  testator  and  by  the  law,  they  must  look  to  those 
to  whom  they  have  unadvisedly  paid  it  away. 

That  upon  general  principles  the  legatee  has  a  right  to  de- 
mand payment  of  his  legacy  from  the  executor  himself,  instead 
of  being  turned  over  to  compel  legatees  to  refund  who  have 
been  paid  too  much,  can  not  be  denied.  It  would  be  a  waste 
of  time  to  cite  authority,  or  to  offer  reasons  for  such  a  principle. 
The  argument,  indeed,  has  rather  tended  to  admit  it,  but  to  in- 
sist upon  an  exception  arising  out  of  the  particular  provisions 
of  this  will.  These  provisions  are,  the  direction  "  to  pay  Mrs. 
Fisher  her  five  thousand  dollars  as  soon  as  possible,  knowing 
she  is  in  need;"  and  this  clause:  ''  with  respect  to  the  pay- 
ment of  the  different  legacies  left  by  my  foregoing  will  or  part 
of  my  residuary  estate,  I  leave  to  the  judgment  of  my  executors  to 
begin  paying  those  that  they  may  think  are  most  in  need."  It  is 
contended  that  these  clauses  justiBed  prompt  payment,  if  the 
assets  were  adequate;  that  the  assets  were  deemed  adequate; 
and  that  an  unforeseen  depreciation  has  occasioned  the  existing 
inadequacy. 

The  cases  cited,  in  which  executors  have  been  relieved 
against  the  charge  of  devasUivU  on  the  ground  of  the  reduction 
of  the  assets  by  unforeseen  accidents,  are  not  to  be  questioned. 
The  executor  who  pays  simple  contract  debts  when  there  were 
abundant  assets,  and  those  assets  have  been  reduced  by  a  gen- 
eral and  destructive  fire,  or  by  eviction  by  title  paramount, 
which  could  not  be  foreseen,  is  surely  entitled  to  relief:  2  Free- 
man, 1;  1  Madd.  1,  63;  1  P.  Wms.  354;  1  Band.  421.  In  Mil- 
ler v.  Rice,  Id.  438,  the  executor,  while  tho  assets  were  abundant, 
confeBHcd  assets  and  gave  a  forthcoming  bond,  and  afterwards, 
the   assets   becoming   deficient  by  a  general  depreciation  of 
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property,  he  was  relieved,  and  justly,  for  be  had  not  yoluntarily 
paid;  he  was  sued;  could  be  have  been  required  or  expected  to 
plead  a  false  plea  ?  When  he  did  plead,  he  could  neither  have 
pleaded  plene  administravit  nor  plene  adminiatravU  prceter,  for 
he  had  abundant  assets.  He  was  bound,  then,  to  let  the  judg- 
ment go;  and  if  he  had  not  done  so,  it  would  have  resulted  in 
the  same  thing.  His  plea  would  have  been  falsified,  and  judg- 
ment entered.  When,  therefore,  be  was  about  to  suffer  for  bis 
promptness  and  fair  dealing,  he  was  relieved,  and  properly  re* 
lieved. 

In  this  case,  however^  the  state  of  things  is  very  different. 
To  justify  a  departure  from  the  general  course  of  administra- 
tion, the  executors  ought  to  show  that  they  have  done  that 
which,  in  the  execution  of  this  will,  with  its  broad  discretion, 
prudent  men  ought  to  have  done.  On  the  one  band  they  were 
bound,  indeed,  as  soon  as  possible,  on  account  of  her  needy 
circumstances,  to  have  paid  Mrs.  Fisher  her  legacy.  This  was 
one  injunction  of  the  testator.  But  there  was  another  more 
imperative.  It  was  to  pay  all  the  legatees  of  the  second  class, 
either  in  the  will  or  codicil,  pari  passu.  It  can  not  be  pre- 
tended that  if  the  deficiency  had  been  foreseen  such  payment 
would  have  been  good.  Now  the  executors  ought  to  have  fore- 
seen its  possibility,  at  least,  and  to  have  guarded  against  it. 
Their  testator  bad  expressly  directed  that  the  sales  should  not 
be  hurried,  as  the  time  was  unfavorable.  The  depreciation  of 
property  had  commenced,  and  might  continue.  It  was  impos- 
ble  to  say  that  the  property  would  pay  the  large  sums  charged 
upon  it.  What,  then,  was  to  be  done  in  this  state  of  conflicting 
duties,  of  which  the  superior  was  to  secure  equality  to  all  ?  If 
it  was  impossible  to  reconcile  them,  the  subordinate  should 
have  given  way,  and  Mrs.  Fisher  ought  not  to  have  been  paid; 
for,  though  she  was  to  be  paid  as  soon  as  possible,  the  possi- 
bility contemplated  was  a  possibility  consistent  with  the  state 
of  things  in  other  respects.  It  was,  in  the  strict  sense,  veiy 
possible  to  pay  her  the  day  after  the  testator's  death;  but  this 
he  did  not  mean. 

It  was  not,  however,  impossible  to  reconcile  these  conflicting 
duties.  Two  obvious  modes  presented  themselves:  to  require 
security  to  refund,  which  every  executor  has  a  right  to  require 
from  a  legatee  whom  be  pays  in  advance  of  other  legatees;  or, 
if  Mrs.  Fisher's  situation  did  not  enable  ber  to  give  such  secur- 
ity (of  which  there  is  no  evidence),  that  was  itself  an  additional 
motive  for  retaining  the  principal,  and  paying  her  the  annual 
interest:  or  for  vesting  the  principal  in  stock  for  her  benefit. 
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but  under  their  control,  in  case  the  affairs  of  the  estate  should 
make  it  necessary  to  reclaim  it.  And  if  her  necessities  required 
an  advance  of  part  of  the  principal,  they  should  cautiously  have 
advanced  only  so  much  as  would,  under  any  conceivable  state 
of  things,  have  fallen  to  her  share.  In  truth,  however,  there 
is  no  evidence  that  the  wants  of  this  good  lady  would  not  have 
been  adequately  met  by  a  payment  of  the  interest.  If  her 
situation  was  such,  I  repeat,  that  it  was  a  motive  for  additional 
caution;  particularly  if,  as  is  contended,  other  legatees  are  to 
be  turned  around  to  her,  instead  of  looking  to  the  solvent  exec- 
utors; for  they  may  well  say  that  the  executors  had  no  right  to 
pay  over  their  money  to  an  insolvent  person. 

The  case  of  Mrs.  Fisher  is  stronger  than  that  of  the  other 
legatees  who  have  been  overpaid.  As  to  them  no  observation 
can  be  necessary.  The  executors  had  no  right  to  pay  them  in 
anticipation,  to  the  prejudice  of  others.  They  are  therefore 
liable  to  the  plaintiffs  for  the  full  amount  of  their  proportions. 

The  other  question  proposed,  is  as  to  the  liability  of  the 
legatees,  who  have  been  overpaid,  to  refund.  Authorities  have 
been  cited  to  show  that  when  an  executor  has  voluntarily  paid 
or  assented  to  a  legacy,  it  is  to  be  taken  to  be  an  admission  of 
the  sufficiency  of  the  assets,  and  the  legatee  will  not  be  com- 
pelled to  refund:  2  Ves.  sen.  194;  1  Bop.  on  Leg.,  c.  9;  2  P. 
Wms.  296;  1  Eq.  Cas.  239,  pi.  25;  2  Vem.  225;  1  Bro.  C.  C. 
484.  The  first  of  these  cases  is  the  strongest  of  them  all,  and 
therefore  shall  be  adverted  to  particularly.  Now,  upon  exam- 
ining the  opinion  of  the  court,  it  is  evident  that  the  very  great 
weight  attached  to  the  admission  of  assets  there,  by  the  pay- 
ment of  the  legacy,  arose  principally  from  the  particular  cir- 
cumstances of  the  case.  The  executor  had  returned  no  in- 
ventory of  the  estate,  and  had  paid  off  all  the  other  legatees. 
And  even  in  that  case,  it  is  not  alleged  by  Sir  John  Strange, 
that  the  presumption  is  conclusive.  If  he  had  so  decided,  it 
would  have  been  against  the  general  principle  which  considers 
all  such  presumptions  liable  to  be  rebutted.  The  payment  of 
the  full  amount  of  one  legacy,  furnishes  indeed  a  presumption, 
and  a  very  strong  presumption,  that  there  is  enough  to  pay  the 
rest.  But  whut  is  there  iu  the  nature  of  the  situation  and  char- 
acter of  an  executor  that  shall  exclude  him  from  this  common 
privilege  of  repelling  by  evidence  a  presumption  of  fact  against 
him  ?  There  is  nothing.  An  executor  may  have  paid  one  by 
mistake,  or  he  may,  from  kindness  to  that  one,  have  been 
willing  to  run  the  hazard  of  deficiency.     But  these  would  not 
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be  reasons  for  his  being  compelled  to  pay  another  out  of  hi» 
own  pocket.  I  think,  therefore,  that  the  authorities  can  onlj 
be  understood  as  saying  tbat  payment  to  one  affords  the 
strongest  presumption  of  sufficiency  to  pay  the  others,  but  not 
as  denying  the  right  of  the  executor,  in  a  contest  with  those 
others,  to  rebut  that  presumption. 

The  question  is  more  difficult  as  between  the  executor  and 
the  legatee  who  has  been  paid.  The  cases  cited  are  certainly 
very  strong  to  show  that  where  an  executor  has  made  voluntary 
payments,  he  shall  not  recover  them  back,  though  the  asset» 
prove  deficient.  It  is  said  to  be  otherwise  where  the  payment 
is  compulsory:  2  Yern.  205.  Or  the  deficiency  of  assets  was 
created  by  debts  which  did  not  appear  till  after  payment  of  the 
legacy:  2  Fonbl.  Eq.  377.  It  is  admitted,  indeed,  that  though 
the  executor  can  not  compel  the  legatee  to  refund  what  was 
overpaid,  other  legatees  may,  where  the  assets  were  originally 
deficient,  and  all  were  bound  to  abate  proportionably.  But 
where  the  assets  were  sufficient,  but  have  been  wasted  by  the 
executor,  who  has  become  insolvent,  even  those  who  have  not 
received  anything  shall  not  force  him  who  has  to  refund;  for 
they  shall  have  no  advantage  of  his  diligence:  Toller's  Law  of 
Ex'rs,  341;  2  Fonbl.  Eq.  376;  1  P.  Wms.  495;  1  Ves.  194. 

Notwithstanding  the  cases  which  have  been  decided  in  Eng« 
land,  where  the  executor  is  entitled  to  the  residuum,  that  the 
executor  shall  not  recover  back  from  a  legatee  what  has  been 
overpaid  him,  I  can  not  think  that  such  is  held  to  be  the  in« 
flexible  law  with  us.  If,  indeed,  the  advances  have  been  long 
since  made,  and  the  estate  distributed  many  years,  the  exeo- 
utor's  bill  to  refund  would  not  be  entertained:  Robertson  v. 
Archer,  5  Band.  319.  But  the  very  ground  upon  which  this 
case  was  decided  negatives  the  general  proposition,  since  the 
court  would  scarcely  have  proceeded  upon  the  narrow  principle 
if  the  broad  principle  had  been  admitted.  Indeed,  in  the  well^ 
known  case  of  Burnley  v.  Lambert,  1  Wash.  312,  it  had  been 
said  by  the  president  of  this  court,  after  pronouncing  that  the 
executor  was  the  proper  judge  of  the  ability  of  the  testator's 
estate,  **  that  after  the  assent  of  the  executor  the  legal  property 
is  completely  vested  in  the  legatee,  and  can  not  at  law  be 
divested  by  the  creditors.  That  in  such  case  the  creditors  have 
a  double  remedy:  1.  Against  the  executors  at  law,  in  which 
case  the  executors  have  their  remedy  in  equity  to  compel  the 
legatee  to  refund ;  or,  2.  The  creditors,"  etc.  This  opinion  is 
but  in  unison  with  the  general  spirit  of  our  decisions,  which 
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have  relaxed  much  of  the  seyerity  of  ancient  adjudications  in 
those  cases  where  do  fraud  or  misconduct  is  imputed  to  the 
executor  in  the  management  of  the  estate,  nor  any  apparent  ad- 
vantage derived  to  him  from  his  errors  or  omissions,  but  he  ap- 
pears to  have  acted  bona  fide  Skndi  with  honest  intentions:  2  Call, 
86.  I  am  therefore  inclined  to  think  that  there  is  no  inflexible 
rule  which  refuses  to  an  executor,  under  all  circumstances,  a 
right  to  recover  back  from  a  legatee  an  excess  of  advancements 
vhich  may  have  been  made  to  him  above  his  ratable  propor- 
tion of  his  legacy.  The  executors  in  this  case  might  therefore 
file  a  cross-bill,  if  they  please,  to  have  that  matter  fairly 
settled. 

The  cases  cited  by  Mr.  Leigh,  of  Brisbane  v.  Dacres,  5  Taunt. 
144;  and  Skyring  v.  Oreentoood,  4  Barn.  &  Cress.  281;  1  Com. 
Law  Bep.  43,  46;  and  10  Id.  335,  338,  are  not,  I  think,  decisive 
of  this  case.  Sir  Y.  Gibbs  says,  speaking  of  the  right  to  recover 
back  money  paid  by  mistake  of  law,  but  under  full  knowledge 
of  the  facts,  that  *'  the  party  submitting  to  the  demand,  and 
paying  the  money,  gives  it  to  the  person  to  whom  he  pays  it, 
and  closes  the  transaction  between  them.''  *'  He  who  receives 
it  has  a  right  to  consider  ifc  as  his,  without  dispute;  he  spends 
it  in  confidence  that  it  is  his;  and  it  would  be  most  mischievous 
and  unjust,  if  he  who  has  acquiesced  in  the  right  by  voluntary 
payment,  should  be  at  liberty,  at  any  time  within  the  statute  of 
limitations,  to  rip  up  the  matter  and  recover  it  back.  He  who 
received  it  is  not  in  the  same  condition.  He  has  spent  it  in  the 
confidence  it  was  his,  and  perhaps  has  no  means  of  repay- 
ment." In  the  case  of  Skyring  v.  Greenwood^  Chief  Justice 
Abbott  expresses  the  like  opinions  yet  more  strongly.  Bat 
both  rely  upon  the  fact  that  the  party  receiving  had  a  right  to 
consider  what  was  paid  as  his  absolutely  and  without  dispute. 
But  the  legatee  who  has  received  his  whole  legacy  in  advance 
is  not  precisely  in  this  situation.  He  knows  that  no  act  of  the 
executor  can  absolve  him  from  refunding  at  the  suit  of  a  cred- 
itor, or  even  at  the  suit  of  a  legatee,  if  the  executor  is  insolv- 
ent. He  does  not,  therefore,  fall  within  the  principle  of  either 
of  these  cases  in  this  respect;  and  certainly  not  within  the  first, 
for  another  reason.  The  mistake  here  is  a  mistake  of  fact,  or, 
if  you  please,  an  erroneous  inference  from  facts  within  the  ex- 
ecutors' knowledge;  the  mistake  there  was  a  mistake  as  to  the 
law;  and  where  a  doubtful  question  of  law  arises,  if  the  party 
who  might  litigate  the  right  submits  to  the  demand,  he  can 
never  recall  the  act  upon  the  ground  that  he  has  erred.     For, 
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otherwise,  there  never  could  be  a  valid  compromise  upon  a 
point  of  law;  since,  in  every  case,  one  or  other  must  be  wrong. 

Upon  the  whole,  I  am  of  opinion  to  affirm  the  general  prin- 
ciples of  the  chancellor's  decree  except  as  to  the  charities,  and 
to  remand  the  cause  to  be  proceeded  in  according  to  these 
principles,  with  some  slight  modifications  as  to  the  details. 

The  decree  entered  bj  this  court  reversed  the  chancellor's 
decree  as  to  the  charities,  and  dismissed  the  attorney-generars 
bill;  and,  approving  the  general  principles  of  the  decree,  in 
respect  to  the  other  suit  brought  by  the  individual  legatees, 
and  correcting  some  of  its  details,  affirmed  it  in  all  other 
respects.  

In  Davis  ▼.  Newman^  2  Rob.  664,  it  was  decided  that  where  an  executor 
had  voluntarily  paid  to  legatees  more  than  their  fair  proportion,  owing  to  a 
mistake  on  his  part  as  to  the  amount  of  the  assets,  he  could  not  recover  back 
from  them  any  part  of  what  he  had  so  paid  them.  Allen,  J.,  delivering  the 
opinion  of  the  court  in  that  case,  said  that  it  was  well  established  by  au- 
thority in  England  that»  where  the  executor  has  made  a  voluntary  payment^ 
he  can  not  compel  the  legatee  to  refund.  He  stated  that  in  that  case  the 
executor  was  seeking  to  recover  back  from  the  legatees  solely  for  his  own 
benefit,  and  said:  "  To  sustain  his  claim  to  such  a  recovery  would  be  against 
the  whole  series  of  authorities  in  England,  commencing  at  an  early  period, 
and  without  the  support  of  a  single  authority  or  dictum  in  our  own  courts." 
Although  he  cited  the  principal  case  in  another  part  of  his  opinion,  it  seems 
to  us  that  he  must  have  overlooked  or  misunderstood  what  is  said  by  Tucker, 
J.,  in  his  opinion  upon  that  subject. 

In  Carter  v.  Balfour^s  AdmW,  19  Ala.  814,  bequests  "to  the  Baptist  socie- 
ties for  foreign  and  domestic  missions,"  and  "to  the  American  and  foreign 
bible  societies,"  were  upheld.  And  Coleman,  J.,  in  delivering  the  opinion  of 
the  court  in  that  case,  said:  "  I  think  these  descriptions  sufficiently  specific, 
and  if  societieB  can  be  found  which  were  organized  and  known  by  those 
names  at  the  time  of  the  testator's  death,  they  should  be  considered  the 
societies  referred  to  by  the  will,  and  capable  of  taking  the  bequests,  whether 
incorporated  or  not."  And  he  held  that  the  court,  by  virtue  of  its  common 
law  powers,  and  without  the  aid  of  the  statute  of  43  Ehzabeth,  had  power 
to  enforce  the  trust.  He  cited  the  principal  case  as  one  of  those  which  were 
based  upon  the  decision  of  the  supreme  court  of  the  United  States  in  Baptist 
Ass*n  V.  Hart*s  Ex^rs,  4  Wheat.  1,  which  latter  decision  he  considered  as 
partially,  if  not  altogether,  overruled  by  subsequent  cases  in  the  same  court 

The  principal  case  is  also  cited  in  HilCs  E£rs  v.  Boioman,  7  Leigh,  657,  to 
the  point  that  a  devise  to  "any  other  person  or  persons  who  may  be  in  dis- 
tress," is  too  vague  and  uncertain,  and  that  the  declamtion  of  trust  as  to 
Buph  persons  is  altogether  inoperative  and  void;  in  Kelly  v.  Love's  J dm*rs, 
20  Gratt.  130,  that  a  devise  for  the  establishment  of  a  free  school  is  void  at 
common  law;  and  in  Virginia  v.  Levy,  23  Id.  40,  that  a  devise  to  a  charity 
is  void  if  vague  or  uncertain  as  to  the  beneficiaries;  in  Sroburn^s  Ex^rs  v. 
Seabum,  16  Id.  425,  and  in  Roy's  ExW  v.  Rourzie,  25  Id.  608,  to  the  point 
that  the  English  doctrine  as  to  indefinite  charities  does  not  prevail  in  Vir- 
ginia. In  dehvering  the  opinion  of  the  court  in  Seabum's  ExWs  v.  Seaburrtf 
15  Id.  426,  Moncure,  J.,  referring  to  the  principal  case,  said:  "The  authority 
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of  that  case,  although  some  of  the  positions  therein  held  have  been  impagnod 
elsewhere,  *  *  *  *  is  still  firm  and  stable  in  this  state,  exoept  so  far  an 
it  may  have  been  since  modified  by  statute."  See,  to  same  effect,  Brooke  v. 
ShackleU,  13  Id.  309. 

Chabitablb  Devises  ai^d  Bequests. — See,  for  a  full  discassion  of  this 
subject,  note  to  Dashiell  v.  Attorney-general,  9  Am.  Deo.  577;  also  note  to 
McGirr  v.  A  aron,  21  Id.  363,  where  the  other  cases  in  this  series  are  collected; 
also,  Bartlet  v.  King^  7  Id.  99,  where  it  was  decided  that  a  bequest  to  pro- 
mote the  propagation  of  Christianity  among  the  heathen  was  not  void  as 
against  public  policy,  nor  because  there  was  no  court  in  Massachusetts  to 
compel  the  execution  of  the  trust. 

Equity  Jurisdiction  ovsb  Chabities. — In  Griffin  v.  Oraham,  9  Am.I>ea 
619,  it  was  decided  that  under  the  statute  of  43  Eliz.,  which  was  held  to  be 
in  force  in  North  Carolina,  and  under  the  statutes  of  that  state,  oourta  of 
equity  had  the  same  jurisdiction  over  charities  as  the  English  court  of  chan- 
oery.  In  Daahiell  v.  Attorney-general,  9  Id.  572,  it  was  held  that  the  statute 
of  43  Eliz.  was  not  adopted  in  Maryland.  See,  also,  note  to  the  last  oaae» 
577. 

Sfecifio  Legacies,  What  are. — See  note  to  WaUon  ▼.  WaUon^  11  Am. 
Deo.  468,  for  a  full  discussion  of  this  subject. 


MOWRY  V.  MlIiLER. 

[3  LxzoH,  561.] 

AonoN  ON  THE  Case  fob  Pbocubino  a  Maucious  Pboseodtion  may  be 
maintained  by  the  person  prosecuted,  against  him  who  procozed  raoh 
prosecution  to  be  instituted. 

Declaration  in  such  Action  must  Allege  that  the  prosecution  was  with- 
out probable  cause;  but  such  allegation  has  reference  to  the  state  of  fact 
as  it  relates  to  the  person  prosecuted,  and  not  to  the  knowledge  of  that 
fact  possessed  by  the  party  prosecuting. 

Variance  as  to  Date,  when  not  Material.  — Where,  in  an  action  for 
procuring  a  malicious  prosecution,  the  day  on  which  the  plaintiff  wae 
acquitted  is  stated  in  the  declaration  under  a  scilicet,  a  variance  between 
the  day  so  laid  and  the  day  stated  in  the  record  by  which  the  acquittal 
is  proved,  is  not  material;  it  is  sufficient  for  the  declaration  to  allege 
that  the  acquittal  took  place  before  the  suit  was  brought. 

Case  brought  by  Miller  against  Mowry  in  the  circuit  court  of 
Shenandoah.  The  declaration  alleged  that  the  defendant  in- 
duced  one  Zirkel  "falsely  and  maliciously,  and  without  any 
probable  or  reasonable  cause  whatsoever,  to  charge  the  said 
Miller  with  having  feloniously  stolen  one  thousand  four  hun- 
dred dollars  in  bank  notes;"  that  he  prevailed  on  and  com- 
pelled the  said  Zirkel,  by  his  false,  scandalous,  and  malicious 
representations,  "  and  without  any  reasonable  or  probable  cause 
whatsoever,"  to  procure  one  Moore,  a  justice  of  the  peace,  to 
issue  a  warrant  for  his  apprehension;  that  the  defendant  after- 
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wards  directed,  advised,  and  procured  the  said  Zirkel,  undei 
and  by  virtue  of  said  warrant,  "  wrongfully  and  unjustly,  and 
witbout  any  reasonable  or  probable  cause  whatsoever,"  to  cause 
the  Riiid  plaintiff  to  be  brought  before  said  Moore,  and  to  be 
comoiitted  by  him  ''for  examination,  without  any  probable 
cause;"  that  on  the  seventh  day  of  October,  1825,  he  was 
brought  before  the  court  for  trial,  and  upon  the  hearing  of  the 
case  was  fully  acquitted  and  discharged.  Mowry  demurred 
generally  to  the  declaration,  and  pleaded  not  guilty.  The 
court,  on  the  demurrer,  held  the  declaration  good.  And  on 
the  trial  of  thp  general  issue  there  was  a  verdict  for  the  plaint- 
iff for  five  hundred  dollars  damages,  upon  which  a  judgment 
was  entered. 

On  the  trial  Miller  offered  in  evidence  the  record  of  the  county 
court,  from  which  it  appeared  that  he  was  acquitted  on  the 
seventh  day  of  November,  1825,  instead  of  on  the  seventh  day  of 
October,  as  stated  in  the  declaration;  whereupon  Mowry 's coun- 
sel objected  to  the  variance,  but  the  court  overruled  the  objec- 
tien  and  allowed  the  record  to  be  read  in  evidence.  To  which 
ruling  Mowry's  counsel  filed  exceptions.  Mowry  applied  to  this 
court  for  a  supersedeas  to  the  judgment,  which  was  allowed. 

Stanardy  for  the  plaintiff  in  error,  contended  that  to  advise 
another  to  institute  a  prosecution  maliciously  and  without  prob- 
able cause  was  not  actionable;  that  if  to  do  so  were  actionable, 
the  declaration  must  allege,  not  only  that  the  prosecution  was 
malicious  and  without  probable  cause,  but  that  the  advice  to 
institute  it  was  given  without  probable  cause:  Elli»  v.  TJielman, 
3  Call,  3;  Young  v.  GregoHe,  Id.  446  [2  Am.  Dec.  557];  KirOey 
V.  Deck,  2  Munf.  10  [5  Am.  Dec.  245];  Marshall  v.  Bussard, 
Gilm.  9.  The  court  erred  in  admitting  the  record  of  acquittal 
in  evidence;  the  variance  between  the  record  exhibited  and 
that  alleged  in  the  declaration  was  fatal :  Pope  v.  Foster,  4  T  B. 
590. 

Leigh,  contra,  contended  that  it  was  sufficient  for  the  declara- 
tion to  allege  that  the  prosecution  itself  was  without  probable 
cause.  The  declaration  did  not  purport  to  recite  the  record, 
nor  to  allege  the  acquittal  with  a  proutpaletper  recordum.  The 
substantial  part  of  the  allegation  was,  that  Miller  was  finally  ac- 
quitted before  this  suit  was  brought. 

TucKEB,  P.  The  first  objection  in  this  case  goes  to  the  cause 
of  action.  It  is  said,  that  in  every  case  for  malicious  prosecu- 
tion, the  defendant  is  charged  with  active  agency,  and  that  an 
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action  for  merely  advising  another  to  institute  a  prosecutioii,  iB 
not  sustainable.  For  my  part,  I  can  conceive  nothing  more 
direct  than  the  charge  here.  It  is,  substantiaHy,  a  charge  thai 
the  defendant  maliciously,  and  without  probable  cause,  con- 
sulted with,  advised,  and  procured  one  Zirkel,  falsely  and  mali- 
ciously, and  without  probable  cause,  to  prosecute  the  plaintiff 
for  felony.  This  procurement  is  surely  actionable.  The  Ian* 
guage  of  the  declaration  corresponds  with  the  form  of  declar- 
ing in  an  action  on  the  case  in  the  nature  of  an  action  for  a 
conspiracy;  and  it  was  admitted  in  the  argument  that  the  facts 
set  forth  would  be  sufficient,  if  proved,  in  an  action  against  two 
or  more,  to  sustain  such  an  action.  If  so,  a  charge  of  such  ad- 
vice and  procurement  by  one,  can  not  less  entitle  the  plaintiff  to 
this  action. 

It  is  next  objected,  that  from  their  connection  in  the  declar- 
ation, the  words  without  probable  cause  apply  only  to  the  act 
of  Zirkel,  not  to  the  adTice  and  procurement  of  the  defendant. 
The  charges  of  malice,  and  want  of  probable  cause,  are 
reiterated,  and  stand  in  connection  with  both.  Yet,  in  truth, 
according  to  my  view  of  the  matter,  the  objection  could  not 
avail,  if  true.  The  law  requires  the  plaintiff  in  this  action  to 
set  forth  that  the  prosecution  was  without  probable  cause. 
But,  as  this  is  merely  because  no  man  can  maintain  an  action 
for  a  malicious  prosecution,  where  there  was  probable  cause,  it 
is  obvious  that  those  words  should  be  made  to  refer  to  the 
state  of  fact,  as  it  respects  the  person  prosecuted,  and  not 
to  the  degree  of  knowledge  of  that  fact  in  the  party  prose- 
cuting. 

Then,  as  to  the  supposed  variance.  If  the  declaration  had 
purported  to  recite  the  record  of  the  prosecution,  the  yarianoe 
might  perhaps  have  been  fatal.  But  that  is  not  the  case  here. 
It  merely  alleges  the  fact  that  the  plaintiff  was  acquitted  on  a 
particular  day;  it  does  not  profess  to  recite  the  record.  Now, 
the  material  and  substantive  part  of  the  allegation  was,  that 
the  acquittal  was  before  action  brought.  The  date  was  imma- 
terial. The  case  of  Pope  v.  Foster^  which  was  cited  as  in  point, 
has  been  overruled  by  the  case  of  Pureed  v.  IfacYiarmzra,  9  East, 
157.  In  this  latter  case,  the  action  was  for  a  malicious  prosecu- 
tion; the  plaintiff  alleged  in  his  declaration  an  acquittal  on  a 
])articular  day,  but  without  a  pront  patei  per  recordum;  the  rec- 
ord, when  produced,  proved  a  different  day;  but  it  was  held, 
the  precise  day  was  not  material,  the  substance  of  the  allega- 
tion being  that  the  acquittal  was  before  action  brought.     This 
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case  bas  been  since  approved  in  Fhilips  t.  Shaw,  4  Bam.  &  Aid. 
435;  5  Id.  964;  G  Com.  Law  Rep.  477;  7  Id.  318. 
We  are  therefore,  of  opinion  to  affirm  the  judgment. 


Cited  in  Arthur  v.  Crenaliaw'a  AdmW,  4  Leigh,  398,  to  the  point  that  a 
vaiixmce  in  date  of  acqnittal  was  not  material;  and  in  Taylor's  AdnCr  v. 
Bank  of  Alexandria,  5  Id.  476,  to  the  point  that  a  variance  in  datea  stated 
nnder  a  videlicet  is  not  materiaL  Criticised  by  Daniel,  J.,  delivering  the 
opinion  of  the  court  in  Spengler  v.  Davy,  15  Gratt.  388,  on  the  point,  that 
allegations  in  respect  to  probable  cause  should  be  made  to  refer  to  the  state 
of  fact  as  it  respects  the  person  prosecuted,  and  not  to  the  degree  of  knowl- 
edge of  that  fact  in  the  party  prosecuting.  See,  also,  Scott  v.  Shelor,  28  Id. 
906. 

Case  is  thb  Proper  Remedy  for  Malicious  Prosecutiok. — Turner  ▼. 
WaUter^  22  Am.  Dec  329,  note  836;  Plummer  v.  Denneti,  20  Id.  316;  Shaver 
T.  WhUe,  8  Id.  730. 

Want  of  Probable  Cause  must  be  Allbokd.— Turner  ▼.  Walker,  22 
Am.  Dec  329,  note  337;  Bdl  v.  Graham,  9  Id.  687;  Toung  ▼.  Oregorie,  2  Id. 
656,  note  559. 

Probable  Cause,  What  is. — Plummer  ▼.  Oheen,  14  Am.  Dec  572,  note 
574;  note  to  Frowman  y.  Smith,  12  Id.  267;  Ulmer  v.  Leland,  10  Id.  48; 
Noih  T.  Orr,  5  Id.  547. 


MOOBE   V.  HOLCOMBE. 

[3  Lbioh.  S97.] 

Dootrinb  of  Equitable  Lien  for  Purchase  Monet  of  Land  should 
not  be  extended  beyond  its  proper  limits,  and  ought  not  to  be  applied 
where  it  is  evident  that  the  parties  never  intended  to  apply  it.  Per 
Carr,  J. 

Lmr  OF  Vendor  is  Implied  from  the  Supposed  Intentions  of  the  parties, 
and  so  long  as  it  is  confined  to  the  parties  and  to  those  cUuming  under 
them,  with  notice,  it  is  not  liable  to  objection;  but  if  a  vendor  conveys 
the  land  to  the  vendee  in  such  a  manner  as  to  make  him  appear  to  be 
the  complete  owner  with  full  power  to  sell,  he  will  not  be  permitted  to 
use  his  secret  lien  to  the  injury  of  those  who,  in  ignorance  of  it,  for  a 
valuable  consideration,  have  acquired  either  the  legal  title  or  an  equita- 
ble incumbrance.    Per  Cabell,  J. 

Equitable  Lien,  When  Lost. — Where  an  equitable  lien  for  the  purchase 
money  exists  on  lands  which  the  grantee  conveys  to  another,  who  is 
ignorant  of  the  existence  of  the  lien,  and  who  gives  to  his  grantor  bonds 
for  the  purchase  money,  which  the  latter  assigns  to  third  persons  who 
take  them  without  notice,  and  for  a  valuable  consideration,  such  lien  is 
lost,  and  the  unpaid  purchase  money  in  the  hands  of  the  obligor  belongs 
to  the  assignees,  and  not  to  the  original  vendor. 

Assignees  are  Necessary  Parties  to  a  Bill  brought  by  such  original 
vendor  to  subject  such  lands  to  sale  under  the  equitable  lien  claimed  by 
him. 
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A8SIOKEE3  or  Bonds  Take  them  Subject  to  the  Obligor's  Equttt 
against  the  obligee,  but  they  do  not  take  them  subject  to  an  unknown 
equity  of  a  stranger  against  the  obligee. 

Bill  in  equity  brought  iu  the  superior  court  of  chancery  of 
Lyuchburg.  Moore  sold  a  tract  of  land  to  Lee  for  eight  thousand 
dollars.  Lee,  before  paying  any  of  the  purchase  money,  sold  the 
land  to  Hancock,  but  did  not  execute  any  conveyance  of  it.  Han- 
cock afterwards  sold  the  land  to  Moore,  the  original  owner,  for 
twelve  thousand  dollars'  vrorth  of  timber.  While  matters  stood 
thus,  the  parties  made  an  arrangement  whereby  Hancock  agreed 
to  pay  Moore  the  eight  thousand  dollars  which  Lee  owed  him, 
by  deducting  that  amount  from  the  twelve  thousand  doUazB 
which  Moore  owed  Hancock;  Lee  gave  his  bond  to  Moore  for 
five  hundred  dollars  for  the  rents  and  profits  of  the  land  during^ 
the  time  he  held  it;  and  Moore  executed  a  covenant  to  deliver 
to  Hancock  four  thousand  dollars  worth  of  timber.  As  Moore's 
conveyance  to  Lee  had  never  been  recorded,  and  as  Hancock's 
sale  to  Moore  had  again  vested  the  right  to  the  land  in  him, 
the  parties  thought  it  unnecessary  to  do  anything  more  than  to 
cancel  the  deed  from  Moore  to  Lee,  which  they  accordingly  did. 
Moore  having  failed  to  deliver  the  whole  of  the  four  thousand 
dollars'  worth  of  timber,  according  to  the  terms  of  his  covenant, 
Hancock  recovered  a  judgment  against  him  for  one  thousand 
five  hundred  and  eleven  dollars.  By  this  time,  Moore  seems 
to  have  become  insolvent.  Hancock  assigned  this  judgment  to 
Holcombe  and  others.  But  before  the  recovery  of  this  judg- 
ment, Moore  sold  and  conveyed  the  land  to  Franklin,  who  exe- 
cuted to  him  his  bonds  for  the  payment  of  the  price.  Franklin, 
at  the  time  of  his  purchase,  had  no  notice  of  the  debt  due  from 
Moore  to  Hancock.  Moore  assigned  Franklin's  bonds,  for  a 
valuable  consideration,  to  Murrell  &  Meem,  who  gave  Franklin 
immediate  notice  of  the  assignment.  After  this  assignment, 
but  before  Franklin  had  discharged  any  of  the  bonds,  Holcombe 
and  others  exhibited  this  bill,  in  which  they  insisted  that  Han- 
cock had  a  lien  iu  equity  on  the  land  for  so  much  of  the  pur- 
chase money  as  remained  unpaid,  namely,  for  the  one  thousand 
five  hundred  and  eleven  dollars  for  which  he  had  obtained  judg- 
ment. They  prayed  the  court  to  declare  and  enforce  the  lien, 
and  meantime  to  enjoin  Franklin  from  paying  Moore  the  pur- 
chase money  which  he  had  contracted  to  pay  him.  Li  their  an- 
swers, Moore  denied  that  the  plaintiffs  had  any  such  lien  aa 
they  claimed,  and  Franklin  insisted,  that  if  they  had,  he  ought 
to  be  relieved  from  the  payment  of  the  purchase  money  he  owed, 
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pro  tanto;  and  be  submitted  to  the  court  wbetber  tbe  assignees 
of  tbe  bonds  or  tbe  plaintiffs  bad  tbe  better  right.  Murrell  & 
Meem  moved  tbe  court  for  a  rule  upon  tbe  ])lainti£rs  to  muke 
them  parties  defendants  in  tbe  cause,  but  tbeir  motion  was  over- 
ruled. Tbere  was  no  proof  tbat  Murrell  &  Meem  ever  bad  no- 
tice of  tbe  plaintiffs'  equity  until  after  tbe  assignment  and 
payment  of  tbe  consideration.  Tbe  cbancellor  declared  tbe 
plaintiffs  entitled  to  tbe  equitable  lien  claimed  in  tbeir  bill,  and 
made  an  interlocutory  decree  accordingly.  Tbe  defendants  ap- 
pealed from  tbis  decree. 

Johnson,  for  tbe  appellants. 

Leigh,  for  tbe  appellees. 

Cabb,  J.  Tbis  is  a  bill  in  equity  to  subject  land  to  sale,  under 
tbe  lien  for  tbe  purchase  money.  As  tbe  effort  seems  of  late 
to  liave  been  to  pusb  tbis  doctrine  of  equitable  lien  beyond  wbat 
seems  to  me  its  legitimate  extent,  I  bave  tbougbt  it  might  not  be 
amiss  to  look  a  little  into  it.  It  is  a  doctrine  of  comparatively 
modem  date,  and  seems  to  bave  arisen  from  a  supposed  under- 
standing between  tbe  parties.  In  Oilman  v.  Brown,  1  Mason, 
212;  4  Wheat.  292,  in  noiis,  Judge  Story  discusses  tbe  subject 
with  much  learning.  He  says :  ' '  Tbe  rule  is  manifestly  founded 
on  a  supposed  conformity  with  tbe  intentions  of  tbe  parties, 
upon  which  the  law  raises  an  implied  contract;  and  therefore  it 
is  not  inflexible,  but  ceases  to  act  where  the  circumstances  ol 
tbe  case  do  not  justify  such  a  conclusion."  In  tbat  case,  tbere 
was  certainly  no  express  waiver  of  tbe  equitable  lien;  it  was 
brought  by  an  appeal  to  tbe  supreme  court  of  tbe  United  States, 
4  Wheat.  255,  and  tbe  supreme  court  was  clearly  of  opinion 
tbat  from  tbe  circumstances  tbe  parties  contemplated  no  such 
lien,  and  therefore  decided,  without  difficulty^  against  its  exist- 
once.  In  Bayley  v.  Oreenleqf,  7  Wheat.  46,  it  was  decided  tbat 
tbis  lien  could  not  be  asserted  against  creditors  boldiDg  under  a 
bona  fide  conveyance  from  tbe  vendee;  and  this  after  a  most  able 
examination  of  tbe  authorities  by  tbe  chief  justice.  Some  of 
his  remarks  are  exceedingly  strong  to  show  tbe  mischief  which 
would  flow  from  extending  tbis  equity  beyond  its  just  bounds. 
He  says,  tbis  lien  "  is  a  secret,  invisible  trust,  known  only  to 
tbe  vendor  and  vendee,  and  those  to  whom  it  maybe  communi- 
cated in  fact.  To  tbe  world  tbe  vendee  appears  to  bold  the  es- 
tate divested  of  any  trust  whatever,  and  credit  is  given  to  him, 
in  the  confidence  that  tbe  property  is  bis  own,  in  equity  as  well 
as  at  law.     A  vendor  relying  upon  bis  lien  ought  to  reduce  it  to 
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a  mortgage,  so  as  to  give  notice  of  it  to  the  world.  If  he  does 
not,  be  is,  in  some  d^ree,  accessory  to  the  fraud  committed  on 
the  public,  bj  an  act  which  exhibits  the  vendee  as  the  complete 
owner  of  an  estate  on  which  he  claims  a  secret  lien:"  Id.  51. 
Again,  he  says:  "  The  lien  of  the  vendor,  if  in  the  nature  of  a 
trust,  is  a  secret  trust,  and  although  to  be  preferred  to  any 
other  subsequent  equal  equity,  unconnected  with  a  legal  advan- 
tage or  equitable  advantage  which  gives  a  superior  claim  to  the 
legal  estate,  will  be  postponed  to  a  subsequent  equal  equity 
connected  with  such  advantage:"  Id.  57.  And  for  this  he  cites 
Butler's  note,  Harg.  Co.  Lit.  290,  b,  note  1,  sec.  13,  and  Slan-- 
hope  V.  Earl  Vemey,  there  stated.  These  remarks  seem  to  me 
very  sound;  and  beyond  the  limits  here  established  I  am  un- 
willing to  extend  the  equitable  lien. 

In* the  case  before  us,  looking  at  the  facts  of  the  transactiona 
between  Moore  and  Lee,  Lee  and  Hancock,  Hancock  and 
Moore,  and  then  between  the  three  parties,  the  case  does  not 
appear  to  me  so  much  like  a  regular  sale  and  transfer  of  land, 
as  a  canceling,  by  the  parties  all  round,  of  their  contracts, 
Moore  paying  Hancock  four  thousand  dollars  in  timber  for  hia 
speculation,  and  taking  back  his  land;  more  especiaUy  as,  in* 
stead  of  regular  conveyances,  they  agreed  that  the  deed  made 
to  Lee  should  be  destroyed,  and  that  Lee  should  give  Moore 
his  bond  for  five  hundred  dollars  for  the  rents  and  profits  of  the 
land  while;  he  held  it.  These  facts  furnish  strong  evidence  to 
my  mind  that  the  parties  never  expected  or  intended  to  apply 
the  equitable  lien  to  this  transaction.  *  But  I  shall  not  discuss 
this  point  further;  for  it  is  clear  to  me  that  if,  as  between  Han- 
cock and  Moore,  this  lien  ever  existed,  it  has  been  lost  by  the 
subsequent  transactions.  Moore,  soon  after  he  got  back  the 
land,  sold  and  conveyed  it  to  Franklin,  who  executed  to  him 
his  bonds  for  the  purchase  money;  and  these  bonds  were  as- 
signed to  Murrell  &  Meem  for  valuable  consideration,  and 
Franklin  had  notice  of  these  assignments  before  he  had  notice 
of  Hancock's  claim  to  this  secret  trust,  this  lien  for  par-' 
chase  money.  The  assignees  ought  to  have  been  made  parties; 
for,  as  nobody  can  suppose  Franklin  will  be  left  exposed  to  pay 
both  claims,  the  question  is,  which  has  the  preference?  But 
though  not  parties,  the  claim  of  the  assignees  is  perhaps  suffi- 
ciently before  the  court  to  enable  us  to  make  this  comparison. 
We  have  seen  from  the  case  of  Bayley  v.  Oreenkqf  that  this 
equitable  lien  will  be  "  postponed  to  a  subsequent  equal  equity 
if  connected  with  a  legal  advantage."    The  assignees  here  have 
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that  very  legal  advantage.  They  can  sue  at  law  on  the  bonds, 
and  this  lien  will  furnish  no  defense  in  that  forum.  Therefore 
the}'  have  nothing  to  ask  of  equity,  but  hands  off,  let  us  alone. 
But  independent  of  this  legal  advantage,  their  claim  is,  I  think, 
decidedly  the  best.  It  was  said  in  the  argument  that  these 
assignees  took  the  bonds  subject  to  all  the  equity  of  the 
obligor.  True,  to  all  the  equity  of  the  obligor:  but  it  is 
equally  true  that  they  do  not  take  them  subject  to  the  latent 
equity  of  a  third  person:  Murray  v.  LyWum,  2  Johns.  Ch.  443; 
Livingston  v.  Dean,  Id.  479.  And  that  is  the  case  here.  Frank- 
lin has  no  equity  against  these  bonds,  unless  he  be  liable  to 
this  equitable  lien;  he  can  not  be  liable  to  both;  and  I  think  it 
clear  that  he  is  liable  to  the  bonds. 

I  have  discussed  these  questions,  since  what  has  been  said 
may  tend  to  put  an  end  to  the  controversy;  but  they  are  not 
properly  presented  by  the  record,  since  Murrell  and  Meem, 
though  parties  interested  in  them,  have  not  been  made  parties 
in  the  cause.  They  ought,  undoubtedly,  to  be  made  parties, 
that  they  may  have  an  opportunity  to  assert  their  rights. 

Cabell,  J.  Without  deciding  the  point,  I  am  willing  to  con- 
sider Hancock  as  having  the  same  rights  that  he  would  have 
had  if  he  had  conveyed  the  legal  title  to  Moore,  and  if  the  con- 
sideration for  the  purchase  had  been  a  pecuniary  one.  If  there 
were  no  persons  concerned  in  this  case  other  than  Hancock, 
Moore,  and  Franklin,'  it  would  be  perfectly  clear,  that  as 
Franklin  received  notice  of  Hancock's  lien  before  he  paid  his 
purchase  money,  the  land  would  be  liable  in  his  hands  for  the 
unpaid  purchase  money  due  from  Moore  to  Hancock;  and  it 
would  be  equally  clear  that  Moore  also  would  have  a  lien  on 
the  lands  for  the  purchase  money  due  to  him  from  Franklin; 
although  that  lien  would  be  subordinate  to  the  lien  of  Hancock. 
But  there  are  other  persons  whose  interests  are  involved  in  the 
controversy.  Franklin's  bonds  to  Moore  for  the  purchase 
money  have  been  assigned  to  Murrell  and  Meem  for  valuable 
consideration,  and,  it  seems,  without  notice  of  any  equity 
affecting  them.  This  assigument  of  the  bonds  transferred  to 
Murrell  &  Meem  the  lien  on  the  lands  which  Moore  had  be- 
fore the  assignment.  Is  this  lien,  thus  acquired,  subordinate 
in  the  hands  of  Murrell  &  Meem  to  that  of  Hancock?  I 
think  not. 

The  doctrine  of  the  lien  of  a  vendor  of  lands  is  the  creature 
of  a  court  of  equity.  It  ought  not,  therefore,  to  be  so  applied 
to  operate  injustice.     So  long  as  it  is  confined  to  the  parties 
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and  their  heirs,  and  to  those  claiming  under  them  with  notice, 
it  can  never  be  liable  to  objection.  But  the  lien  of  the  vendor, 
whether  it  be  regarded  as  a  natural  equity,  or  as  a  trust,  is 
founded  on  no  matter  of  record,  or  even  of  express  contract, 
but  is  merely  implied  from  the  supposed  intentions  of  the  par- 
ties. It  is,  in  itself,  secret  and  invisible.  The  vendor  had  it 
in  his  power  to  make  it  otherwise,  by  reserving  a  lien,  ex- 
pressed in  his  deed  to  the  vendee,  or  by  taking  a  lien  from  the 
vendee  in  some  other  form,  so  as  to  be  notice  to  all  the  world. 
If  he  omit  to  do  this,  if  he  convey  the  land  to  the  vendee  in 
such  a  manner  as  to  make  him  appear  to  be  the  complete 
owner,  with  full  power  to  sell  or  to  charge  it,  justice  forbids 
that  he  should  use  his  secret  lien  to  the  injury  of  those  who,  in 
ignorance  of  it  (an  ignorance  produced  by  his  own  omissions), 
have  acquired  for  valuable  consideration  either  the  legal  title 
or  an  equitable  incumbrance.  That  this  is  so,  as  to  a  pur* 
chaser  of  the  legal  title,  is  undeniable.  It  is  certainly  true, 
also,  as  to  a  mortgagee,  who  is  not  regarded  in  a  court  of  equity 
as  a  purchaser  in  the  full  extent  of  the  term,  but  as  an  equi- 
table incumbrancer  having  the  advantage  of  a  legal  title.  It  ia 
also  true  as  to  a  mere  equitable  incumbrancer  who  has  not  the 
legal  title,  but  who  has  the  preferable  right  to  call  for  the  legal 
title,  as  a  creditor  whose  debt  is  secured  by  a  deed  of  trust.  I 
think  the  principles  of  equity  require  us  to  go  one  step  farther, 
and  to  protect  from  this  secret  lien  of  the  vendor  all  subsequent 
equitable  incumbrances,  however  acquired,  provided  they  may  be 
acquired  for  valuable  consideration  and  without  notice.  What 
is  the  principle  of  justice  that  exempts  from  the  lien  of  the 
vendor  a  subsequent  purchaser?  It  is,  that  he  has  made  hia 
contract  and  paid  his  money  without  notice.  His  acquisition 
of  the  legal  title  does  not  add  to  the  justice  of  his  claim  the 
weight  of  a  feather.  In  justice,  then,  the  equitable  incum- 
brancer stands  on  the  same  ground  with  the  purchaser  of  the 
legal  title,  for  he  also  has  made  his  contract  and  has  paid  hia 
money  without  notice  of  the  secret  lien  of  the  vendor. 

I  do  not  think  it  necessary  to  fortify  the  equity  of  a  mere 
incumbrancer,  by  showing  that  he  has  a  legal  advantage  or 
preferable  right  to  call  for  the  legal  title;  he  has  an  equitable 
lien  on  the  land;  that  is  sufficient  for  his  purpose.  It  is  not 
to  be  affected  by  the  lien  of  the  vendor;  because,  even  as  to  the 
mere  equitable  incumbrancer,  the  vendor  has  no  equity.  It  is 
on  this  ground  that  I  think  Murrell  &  Meem  must  prevail  in 
this  controversy.     I  place  no  reliance  on  their  having  a  legal 
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title  to  the  bonds,  although  I  do  think  tbej  have  such  title. 
That  is  not  the  sort  of  legal  advantage  of  which  the  cases  speak; 
the  legal  advantage  there  spoken  of  is,  I  think,  some  advan 
tage  as  to  the  land;  but  the  only  legal  advantage  which  the 
assignment  of  the  bonds  gave  to  Murrell  &  Meem,  was  a  legal 
title  to  the  bonds,  and  the  right  to  sue  at  law  in  their  own 
names;  as  to  the  land,  the  assignment  gave  them  no  legal  ad- 
vantage whatever;  as  to  the  land,  their  claim  was  purely  equi- 
table.  True,  thej  might  have  sued  at  law  on  the  bonds,  but 
that  did  not  strengthen  their  claim  to  the  lands. 

The  doctrine  of  lien,  if  thus  understood  and  enforced,  vnll 
have  a  just  operation,  and  be  freed  from  the  reproaches  so 
frequently  cast  upon  it. 

Murrell  &  Meem  ought,  therefore,  to  be  made  parties,  they 
being  the  parties  interested,  to  contest  the  claim  asserted  by 
the  appellees;  and,  if  in  the  controversy  between  them  and 
the  appellees,  their  case  shall  turn,  as  it  now  appears,  that  they 
acquired  these  bonds,  bona  fide,  by  assignment  for  valuable 
consideration,  and  gave  Franklin  notice  of  the  assignment  be- 
fore they  had  any  notice  of  the  equity  asserted  by  the  appellees, 
their  claim  to  the  money  due  on  the  bonds  ought  no  wise  to  be 
affected  by  that  equity. 

TuoKEBj  P.  I  shall  consider  this  case  as  if  there  had  been  an 
ordinary  sale  for  money  by  Hancock  to  Moore,  a  deed  made, 
and  part  of  the  purohase  money  in  arrear;  reserving  for  some 
other  occasion  the  inquiry  whether  the  vendor's  lien  extends 
fiirther  than  to  secure  the  payment  of  purchase  money;  in 
other  words,  whether  it  can  be  extended  to  secure  the  perform- 
ance of  covenants  to  do  some  collateral  act  as  the  consideration 
of  the  sale. 

In  the  Tiew  I  take  of  the  case,  the  material  facts  are  simply 
these:  Moore,  after  his  purchase  from  Hancock,  sold  the  land 
to  Franklin,  executed  a  deed  to  him,  received  his  bonds  for  the 
purchase  money,  and  assigned  them  to  Murrell  &  Meem,  all 
which  occurred  before  Franklin  had  any  intimation  of  the  claim 
of  Hancock.  On  hearing  of  the  claim,  he  determined  to  retain 
the  purchase  money  until  it  should  be  decided  whether  Han- 
cock, or  the  assignees  of  the  bonds,  had  the  best  right  to  it. 
He  has,  therefore,  been  in  no  default,  nor  has  he  at  all  com- 
mitted himself,  for  Murrell  &  Meem  did  not  take  the  assign- 
ments  upon  any  assurance  of  payment  from  him.     They  never 

applied  to  him  until  after  the  assignment.   It  is  obvious,  there- 
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fore,  that  there  is  no  pretense  for  making  him  paj  it  twice,  so 
that  the  question  is  really  between  Hancock  and  the  assi^ees, 
which  shall  have  this  portion  of  the  purchase  money  yet  in  the 
hands  of  Franklin.  In  other  words,  whose  is  itf  Does  it  be- 
long to  Hancock  by  virtue  of  his  implied  lien,  or  to  the  as- 
signees who  have  purchased  the  bonds  without  notice  of  the 
arrears  due  to  Hancock  ?    I  think  the  latter  have  the  best  righL 

Where  the  vendee  of  land  still  retains  the  estate,  it  is  clearly 
liable  for  the  whole  of  the  unpaid  purchase  money  by  virtue  of 
the  vendor's  lien.  Where  he  has  sold  to  a  sub-vendee,  and  the 
title  has  been  made  by  him,  and  the  money  paid  before  notice 
of  the  original  vendor's  lien,  the  sub-vendee  holds  discharged 
of  that  lien.  Where,  however,  a  part  of  the  purchase  money 
is  unpaid  by  the  sub-vendee,  the  land  in  his  hands  is  liable  for 
that  unpaid  portion,  but  for  no  more.  The  equity  is,  that  he 
shall  pay  to  the  original  vendor  whatever  he  himself  yet  owes 
to  his  own  veudor.  If  he  owes  anything,  he  and  his  land  are 
discharged  upon  his  paying  up  that  to  the  original  vendor's  de- 
mand ;  and  if  he  owes  nothing,  neither  himself  nor  his  land  is 
in  any  wise  responsible. 

Try  this  case  by  these  principles.  Was  anything  due  from 
Franklin  to  Moore  (when  he  received  notice  of  Hancock's 
claim),  which  equity  demanded  that  he  should  pay  over  to 
Hancock  instead  of  Moore?  Nothing  was  due.  His  bonds, 
indeed,  had  been  due  to  Moore,  but  Moore  had  sold  them  for 
value  to  persons  who  knew  nothing  of  the  vendor's  pretensions. 
From  the  moment  of  that  sale,  Franklin  ceased  to  owe  Moore 
anything.  He  became  the  debtor  of  the  assignees,  and  as  he 
owed  Moore  nothing,  he  could  be  liable  to  Hancock  for  nothing, 
as  has  been  already  shown. 

It  is  true,  that  assignees  take  every  bond  subject  to  the 
obligor's  equity  against  the  obligee;  but  I  have  yet  to  learn 
that  they  take  subject  to  an  unknown  equity  of  a  stranger 
against  the  obligee.  The  equity  set  up  by  an  obligor  is  against 
the  bond:  it  is  to  avoid  the  bond.  But  the  equity  of  Hancock 
is  not  to  discharge  or  vacate,  but  to  enforce  the  bond  for  his 
benefit.  Can  it  be  possible  that  the  assignees  take  subject  to 
this  equity?  They  bought,  indeed,  subject  to  any  equity  of 
Franklin  against  Moore,  subject  to  the  equity  of  Moore's  debtor 
against  the  bond,  but  surely  not  subject  to  any  supposed 
equity  of  his  creditor  to  enforce  it,  of  which  equity  they  had  no 
notice. 

That  the  vendor's  lien  is  lost,  as  to  the  land,  by  a  sale  to  a 
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subsequent  vendee  vrithout  notice,  is  clear.  And  if  be  bas  any 
lien  upon  tbe  bonds  given  by  tbe  sub-vendee,  why  should  not 
that  lien  also  be  lost  by  a  sale  of  the  bonds  without  notice  ?  I 
can  see  no  reason  for  the  distioctioD,  for  as  the  assiguee  has 
possession  of  the  bonds,  and  has  by  law  a  legal  right  to  sue  for 
them  in  his  own  name,  and  has  therefore  complete  power  to  en- 
force payment  at  law,  it  is  very  clear  that  he  has  the  legal  ad- 
vantage. Shall  eguity  take  away  this  legal  advantage  from  a 
fair  purchaser  without  notice  ?  I  think  not:  Murray  v.  Lylbum, 
2  Johns.  Ch.  441;  Livingston  v.  Dean,  Id.  479. 

I  am  therefore  of  opiuion  to  reverse  the  decree,  and  if  the 
facts  distinctly  appeared  in  evidence  as  to  the  assignment,  I 
should  direct  a  dismission  of  the  bill.  In  the  present  aspect  of 
the  case,  I  think  it  better  to  send  it  back,  with  directions  that 
Murrell  &  Meem  be  made  parties,  as  the  real  contest  is  be- 
tween them  and  the  appellants.  If  the  appellants  refuse  to 
make  them  parties,  then  their  bill  should  be  dismissed  for  want 
of  proper  parties. 

The  decree  entered  by  the  court  declared  that  if  Murrell  & 
Meem  took  the  assignment  of  Franklin's  bonds  from  Moore,  and 
gave  notice  of  the  assignment  to  Franklin  before  they  received 
any  notice  of  Hancock's  claim  to  charge  the  land  with  the  un- 
paid balance  of  the  purchase  money  due  to  him  from  Moore; 
in  such  case,  if  Hancock  might  otherwise  have  had  a  just  claim 
in  equity,  so  to  charge  the  land  with  the  balance  of  the  purchase 
money  due  to  him  from  Moore,  that  right  was  lost,  and  the  as- 
signees, Murrell  &  Meem,  had  a  preferable  right  to  the 
amount  of  Franklin's  bonds  assigned  to  them;  that  Murrell  & 
Meem,  being  thus  parties  in  interest,  ought  to  be  made  parties 
defendants  in  the  cause;  and  that  the  chancellor  erred  in  decree- 
ing in  favor  of  the  appellees,  before  Murrell  &  Meem  were 
brought  before  the  court  to  assert  their  rights.  Therefore,  the 
decree  was  reversed  with  costs,  and  the  cause  remanded  to  be 
further  proceeded  in,  according  to  the  principles  here  declared. 

Cited  and  approved  in  Brawlty  v.  Catron,  -S  Leigh,  527;  and  in  McCandllnh 
v.  Keen,  13  Gratt.  622,  on  the  point  that  the  doctrine  of  equitable  lien  ought 
not  to  be  extended  beyond  ite  present  limits;  and  cited  in  Cox  v.  Romine,  9 
Id.  29,  to  the  point  that  a  junior  claimant  who  has  an  advantage  at  law,  or  a 
■aperior  equity,  shall  prevail. 

Equitable  Lien  for  Unpaid  Purohask  Monet. — It  was  decided  in 
Lupin  V.  Marie,  21  Am.  Dec.  256,  that  a  vendor  has  a  lien  on  real  estate  for 
the  purchase  money,  unless  he  has  taken  independent  security,  or  the  laud 
has  passed  to  a  bona  fide  purchaser;  in  Tiernan  v.  Beam,  15  Id.  567t  that 
the  ojdstenoe  of  such  lien  is  presumed,  until  the  contrary  appears. 
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Waiter  0¥  thx  Lissr. — See  note  to  Layow  v.  Badillei,  12  Am.  I>ec.  263L 
In  BVgkt  T.  Banht,  17  Id.  136,  it  was  decided  that  taking  personal  aeenrity 
for  the  paichase  money  destroys  the  lien.  But  see  TUrnan  v.  Bratm,  15  Id. 
557. 

Vkxdor's  Lien  Assighablb. — See  Johtuton  v.  CwalJtmey,  14  Am.  Dec 
135.     Bat  see  Jaekman  v.  Hallock^  13  Id.  C27. 

Lien  can  not  be  Enforced  against  a  sub-purchaser  for  a  valuable 
■iden.tion  without  notice:  BVujhCa  Hthrn  v.  Bautg,  17  Am.  Dec  136; 
against  a  honafde  mortgagee  withont  notice:  Duval  v.  B'tbb,  4  Id.  506. 

DocTBiNB  OP  Equitable    Lien   does  not    PkevAjl  in    Pennoyli 
KatifeU  T.  Bower,  10  Am.  Dec  428,  and  note  444. 
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OsiAKDEB  V.  The  Gommokwbai/th. 

[8  LnOB,  780.] 

Htfothktigal  Opinion  of  Jurob  as  to  the  Guilt  or  Innocence  of  the  ao* 
cnaed,  fonnded  upon  what  he  has  heard,  but  not  previoosly  ezprened» 
does  not  disqualify  him  from  serving,  when,  although  he  does  not  doubt 
the  truth  of  what  he  has  heard,  he  has  no  doubt  but  that,  if  the  evidence 
should  turn  out  otherwise,  he  would  be  able  to  decide  according  to  the 
evidence,  without  being  in  any  degree  influenced  by  the  impressions 
previously  made  on  his  mind. 

SvcH  AN  Opinion  can  neither  be  a  Decided  One,  nor  one  formed  on  delib- 
eration. 

PETmoN  for  writ  of  error.  Osiander  was  indicted  for  grand 
larceny  in  the  circuit  court  of  Cabell,  tried,  con-victed,  and  sen- 
tenced to  two  years*  imprisonment  in  the  penitentiary.  In  im- 
paneling the  jury,  one  Love  was  called  as  a  juror  and  asked  by 
the  prisoner's  counsel  whether  he  had  formed  and  expressed  an 
opinion  as  to  the  guilt  or  innocence  of  the  accused  in  relation 
to  the  charge  alleged  in  the  indictment.  In  answer  to  this 
question  he  said,  **  he  had  heard  the  reports  of  the  country, 
and  thought  he  had  heard  one  of  the  witnesses  state  the  cir« 
cumstances,  and  he  had  formed  a  hypothetical  opinion  on  what 
he  had  heard,  but  believed  it  would  not  influence  his  mind  as 
a  trior  of  the  cause;  if  the  evidence  should  correspond  with  the 
representations  he  had  heard,  his  former  opinion  would  remain; 
but  if  the  proof  should  be  different,  he  felt  satisfied  he  should 
be  able  to  decide  the  case  without  any  influence  from  what  he 
had  before  heard  on  the  subject."  In  answer  to  further  in- 
terrogatories, he  said  that  be  had  no  doubt  of  the  truth  of  the 
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reports  when  he  heard  them,  aud  if  the  same  facts  were  proved 
on  the  trial  he  would  come  to  the  same  conclusion;  but,  if  the 
evidence  should  turn  out  otherwise,  he  had  no  doubt  he  wouM 
be  able  to  decide  according^  to  the  evidence,  without  bein^  in 
any  degree  injQuenced  bj  what  he  had  heard.  The  prisoner 
challeuged  the  juror  for  cause,  but  the  court  overruled  Hie 
challenge,  and  the  prisoner  filed  a  bill  of  exceptions,  and  now 
presented  his  petition  to  this  court. 

Baldwin^  for  the  petitioner,  cited  and  commented  upon 
Sprouse's  case^  2  Ya.  Cas.  375;  Pollard's  case,  5  Hand.  659; 
Brown's  case,  2  Leigh,  769. 

Scott,  J.  The  cases  heretofore  decided  by  this  court  have 
settled  that  one  who  has  formed  and  expressed  a  decided  opin- 
ion as  to  the  guilt  or  innocence  of  the  accused  is  not  a  compe- 
tent juror,  and  that  it  is  not  material  whether  thut  opinion  be 
founded  on  the  evidence  of  witnesses  whose  testimony  he  may 
have  heard  upon  another  trial,  or  conversations  with  witnessee, 
or  common  report;  it  is  enough  that  the  opinion  is  a  decided 
one,  and  has  been  expressed.  The  expression  of  an  opinion 
goes  far  to  show  that  it  is  a  decided  one.  It  is,  in  general,  not 
so  readily  abandoned  as  one  which  never  has  been  avowed. 
Ko  case,  however,  has  gone  the  length  of  deciding  that  an 
opinion,  however  deliberately  it  may  have  been  formed,  and 
however  decided  its  character,  is  not  a  disqualification  unless 
it  has  been  expressed.  Nor  does  the  court  think  it  necessary 
to  give  any  opinion  on  that  question  on  the  present  occasion, 
being  unanimously  of  opinion  that  the  impressions  of  the  juror 
in  this  case  were  not  of  that  deliberate  and  decided  character 
which  is  necessary  to  disqualify  a  juror.  He  stated  that  his 
opinion  was  ''  hypothetical,"  and  although  he  did  not  '*  doubt" 
the  truth  of  what  he  had  heard,  yet  if  the  evidence  turned  out 
otherwise,  he  had  '*no  doubt"  but  that  he  would  be  able  to 
decide  according  to  the  evidence,  without  being  ''  in  any  degree 
influenced"  by  the  "  impressions"  made  on  his  mind  by  what 
he  had  heard.  An  opinion  which  is  declared  by  the  ])arty  en<- 
tertaining  it  to  be  '*  hypothetical,"  one  which  will  not  "  in  any 
degree  influence  "  his  decision,  can  not  be  a  *'  decided"  one;  it 
can  not  have  been  formed  on  *'  deliberation." 

Writ  of  error  denied. 


Cited  and  reaffirmed  as  to  the  rule  that  he  who  has  formed  and  ezpreaaed 
an  opinion  as  to  the  guilt  or  innocence  of  the  accnsed  is  not  a  fit  perean  to  1m 
Wk  juror  on  his  trial,  in  Armlftiead  v.  CammonweaUh,  11  Leigh,  662;  Heath  t 
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CommonweaUh,  1  Bob.  742;  Epet^  ease,  5  Gratt.  679;  and  approved  as  to  the 
manner  of  determining  the  competency  of  a  juror,  in  Jackson  y.  Common* 
wealth,  23  Id.  931. 

Htpothxtigal  Opinion,  whkn  doss  not  Disqualify  Jttbob. — See  People 
T.  Mather,  21  Am.  Dec.  122. 

Challenop  of  Jubor. — See  note  to  People  y.  Mather,  Id.  163;  Common* 
wealth  ▼.  Knapp,  20  Id.  491. 


Vass  V.  The  Commonwealth. 

[8  Lszos.  780.] 

Bill  of  Ezgeftigns  Embodying  all  ths  Facts  and  circumstances  upon 
which  a  court  pronounced  judgment  upon  the  question  of  the  com- 
petency of  evidence,  is  the  proper  mode  of  presenting  to  an  appellate 
court  any  supposed  error  of  the  court  below  in  admitting  such  evidence; 
for  if  no  exception  be  taken,  or  if  it  do  not  appear  what  evidence  was 
given  to  the  judge,  upon  which  to  determine  such  question  of  com- 
petency, all  will  be  presumed  to  have  been  legal  and  right. 

Draro  Declabations,  When  Admissible  in  Evidence. — To  render  dying 
declarations  admissible  in  evidence,  it  is  necessary  to  show  that  the  de- 
clarant was,  at  the  time  of  making  them,  conscious  that  he  was  in  a  dying 
state;  but  it  is  not  necessary  that  he  should  be  in  a  situation  to  give  a 
full  and  complete  account  of  all  the  facta  of  the  transaction,  if  he  states 
the  facts  distinctly  as  far  as  he  goes,  and  it  does  not  appear  that  the 
facts  stated  were  designed  to  be  connected  with  others  which  were  to 
form  a  part  of  a  full  and  complete  account  of*  the  transaction. 

Dtiko  Declarations  Consistino  of  the  Words  "Yes,  Sib,*'  spoken  in 
answer  to  leading  questions  propounded  to  the  declarant,  are  admissible 
in  evidence. 

Pbtition  for  a  writ  of  error.  Philip  Vass  was  indicted  in  the 
eircuit  court  of  Halifax,  for  the  murder  of  Henry  Polly,  and 
was  tried  and  convicted  of  murder  in  the  second  degree,  and 
sentenced  to  ten  years'  imprisoment  in  the  penitentiary.  On 
the  trial,  it  appeared  that  the  deceased  was  first  seen,  after  he 
had  received  the  stab  from  which  he  died,  in  the  prisoner's 
house.  No  competent  witness  was  present  when  the  wound 
was  inflicted,  and  from  that  time  until  his  death  he  was  unable 
to  speak,  except  to  utter  a  short  word  or  two  at  a  time.  He  re* 
ceiyed  the  wound  on  Thursday  night  and  lived  until  the  follow- 
ing Sunday.  Many  witnesses  saw  him  in  the  interval,  and 
were  present  when  the  questions  hereafter  mentioned  were  put 
to  him.  They  testified  that  he  was,  at  the  time,  in  his  right 
mind.  Henry  Edmunds  was  then  introduced  and  said,  "  that 
on  the  Saturday  before  the  death  of  the  deceased,  the  witness 
visited  him,  and  put  the  following  questions  to  him:  1.  Did 
Philip  Vass  strike  you  first?    To  which  the  deceased  answered. 
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Yes,  sir.  2.  Did  Philip  Yass  stab  you?  To  which  the  de- 
ceased also  answered.  Yes,  Bir.  Do  jou  think  jou  are  goin^ 
to  die  ?  To  which  the  deceased  again  answered,  Yes,  hir.  And 
the  witness  put  a  fourth  question,  but  the  deceased  was  unable 
to  answer  it."  The  prisoner's  counsel  moved  the  court  to  in- 
struct the  jury  to  disregard  the  testimony  of  the  witness  £d- 
munds,  above  stated.  The  court  refused  to  give  such  instrac- 
tion,  but  told  the  jury  that  they  ought  to  disregard  the  testi- 
mony, unless  they  believed,  from  the  evidence,  that  the 
deceased  understood  the  questions;  that  even  if  they  so  be- 
lieved, they  should  take  into  consideration  the  manner  in 
which  the  questions  were  put  and  the  answers  obtained,  and 
the  probability  that  the  questions  and  answers  did  not  give  a 
full  account  of  the  facts  in  the  case;  and  that  the  questions  and 
answers  were  not  absolutely  inconsistent  with  a  favorable  case 
for  tbe  prisoner.  To  this  opinion  of  the  court  the  prisoner's 
counsel  filed  a  bill  of  exceptions,  and  now  presented  this  peti- 
tion to  this  court. 

Leigh,  for  the  petitioner,  contended  that  the  questions  put 
by  Edmunds  were  leading:  Phil.  Ev.  221,  222;  1  Stark.  Ev., 
pt.  2,  p.  124,  note  u;  and  the  answers  lo  them  were,  there- 
fore, inadmissible.  The  prisoner's  counsel  pursued  the  proper 
course  in  moving  the  court  to  instruct  the  jury  to  disregard  the 
evidence:  Buster's  Ex'rs  v.  Wallace,  4  Hen.  &  M.  88,  89; 
Jones  V.  Lucas,  1  Band.  268.  Whether  dying  declarations  are 
competent  evidence  or  not,  is  always  a  question  for  the  court: 
1  Stark.  Cas.  521;  S.  C,  2  E.  C.  L.  R.  495;  1  Phil.  Ev.  15; 
John's  case,  1  East  P.  0.  357;  WeUbome's  case.  Id.  359.  Such 
declarations  ought  not  to  be  admitted  unless  the  person  mak- 
ing tliem  was  able  to  give  a  full  and  complete  account  of  all  the 
facts  of  the  transaction. 

Attorney 'general,  contra,  contended  that  the  questions  put  by 
Edmunds  were  not  leading  questions.  But  even  if  they  were^ 
the  evidence  must  be  admitted  ex  necessitate  in  such  a  case  as 
this.  The  declarations  were  in  themselves  full  and  distinct  as 
far  a(  they  went,  and  ought,  therefore,  to  be  admitted. 

By  Court,  Lomax,  J.  The  question  of  the  competency  of  tes- 
timony may  depend  upon  facts  extraneous  and  collateral  to  the 
testimony;  or  the  matter  and  manner  of  the  testimony  may  be 
such  as  to  render  it  inadmissible.  To  make  dying  declarations 
receivable  as  evidence  in  any  case,  it  has  been  laid  down  that 
it  must  nppenr  that  the  deceased  Was  conscious  of  his  being  in 
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a  dying  state  at  tie  time  be  made  them.  This  inquiry  into  the 
consciousness  of  the  deceased  is  collateral  to  the  evidence  of 
the  djing  declarations  themselves,  and  the  judgment  to  be  pro- 
nounced upon  it  depends  upon  proofs  which  may  be  wholly 
distinct  from  and  unconnected  with  the  declarations.  So, 
all  testimony  presupposes  the  sanity  of  the  witness  who  de- 
poses, and  whenever  the  question  of  sanity  is  raised,  for  the 
purpose  of  excluding  the  evidence  which  is  offered,  it  must  de- 
pend upon  collateral  proofs.  These  questions  as  to  the  compe- 
tency or  admissibility  of  testimony,  at  whatever  stage  of  the 
trial  they  may  be  raised  (though  regularly  they  ought  to  pre- 
cede the  introduction  of  the  testimony  objected  to)  are  referred 
to  the  decision  of  the  judge.  ''  As  it  is  the  province  of  the  jury 
to  consider  what  degree  of  credit  ought  to  be  given  to  evidence, 
so  it  is  for  the  court  alone  to  determine  whether  a  witness  is  com- 
petent, or  the  evidence  admissible.  Whether  there  is  any  evi- 
dence, is  a  question  for  the  judge;  whether  it  is  sufficient,  is 
for  the  jury.  And  whatever  antecedent  facts  are  necessary  to 
be  ascertained,  for  the  purpose  of  deciding  the  question  of  com- 
petency, as,  for  example,  whether  a  child  understands  the  na- 
ture of  an  oath,  or  whether  the  confession  of  a  prisoner  was 
voluntary,  or  whether  declarations,  offered  in  evidence  as  dying 
declarations,  were  made  under  the  immediate  apprehension  of 
death;  these,  and  other  facts  of  the  same  kind,  are  to  be  deter- 
mined by  the  court,  and  not  by  the  jury:"  1  Phil.  Ev.  ]3  (ed. 
1816);  Clayton  v.  Anthony,  6  Band.  299;  Chaney  v.  SaunderSy  8 
Munf.  61. 

This  preliminary  adjudication  of  the  court  upon  the  question 
as  to  the  admissibility  of  the  testimony,  in  case  the  evidence  be* 
allowed,  has  decided  nothing  in  regard  to  its  credibility.  That 
peculiar  province  still  remains  for  the  jury.  It  is  every  day's 
practice  to  admit  evidence  as  competent  which  the  jury  have 
no  hesitation  in  disbelieving.  The  court  may  decide,  upon  ex- 
amination of  proofs,  that  a  witness  is  not  incompetent  for  want 
of  reason  or  understanding;  the  jury  may,  notwithstanding, 
determine,  within  their  province,  what  is  the  weight  of  his  tes- 
timony, and  may  graduate  the  credit  they  will  repose  in  it  from 
the  point  of  total  disbelief  to  that  of  the  most  implicit  confi- 
dence. If,  in  the  judgment  pronounced  by  the  court  upon  the 
question  of  competency,  any  error  be  committed,  a  bill  of  ex- 
ceptions, embodying  all  the  facts  and  circumstances  upon  wbich 
that  judgment  was  given,  is  the  proper  mode  of  presenting  the 
en-or  to  an  appelhite  jurisdiction  for  review  and  reversal.     If 
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no  exception  be  taken,  or  if  it  do  not  appear  what  evidence  waa 
given  to  the  judge,  upon  this  collateral  inquiry  in  regBxd  to 
the  competency  of  the  evidence,  all  must  be  presumed  to  have 
been  le^^al  and  right.  If*  the  jury,  in  finding  a  verdict  against 
the  prisoner,  have  committed  a  mistake,  and  given  undue  credit 
to  the  testimony,  the  proper  corrective  is  an  application  for  a 
new  trial  to  the  court  which  tried  the  cause;  and  if  there  be 
any  mode  of  bringing  to  the  consideration  of  the  appellate 
court  the  error  of  the  court  below  in  overruling  the  application, 
it  would  be  by  a  bill  of  exceptions,  stating  all  the  proofs  which 
were  offered  to  the  jury.  The  bill  of  exceptions  must,  in  either 
case,  adapt  itself  to  the  nature  of  the  error  complained  of,  and 
show  precisely  wherein  it  was  committed.  It  is  upon  the  former 
ground  alone  that  this  case  is  brought  before  us. 

If,  therefore,  in  the  case  now  under  consideration,  the  error 
complained  of  was  that  the  judge  had  admitted  testimony  of 
dying  declarations  which  was  incompetent,  because  the  deceased 
when  he  made  them  was  not  under  the  apprehension  of  impend- 
ing death,  and  was  not  of  mental  capacity  to  testify,  we  mast 
refer  to  the  record  to  ascertain  whether  the  matters  therein 
stated  show  that  the  judge  must  have  erred  in  admitting  this 
evidence;  and,  in  considering  this  question,  we  must  view  it  ex- 
clusively as  a  question  of  mere  competency,  wholly  distinct  and 
apart  from  any  consideration  of  the  weight  it  might  have  been 
entitled  to  with  the  jury.  The  evidence  would  not  be  the  less 
competent,  though  the  court  might  think  the  jury  would  have 
done  right  in  wholly  disregarding  it. 

In  this  bill  of  exceptions  it  is  expressly  stated  that  the  judge 
was  of  opinion,  that  the  deceased  was  conscious  of  his  approach- 
ing death  at  the  time  the  questions  were  put  to  him  and  his 
answers  thereto  were  given;  and  also  that  he  was  in  his  right 
mind  and  understood  the  questions.  The  evidence  to  sustain 
this  opinion,  in  regard  to  the  mental  capacity  of  the  deceased, 
was  (as  it  is  stated  in  the  bill  of  exceptions)  that  many  witnesses, 
who  saw  the  deceased  in  the  interval  between  the  time  he  re- 
ceived the  wound  and  his  death,  and  at  the  time  the  questions 
were  put  to  him,  gave  evidence  that  he  was  in  his  right  mind. 
In  regard  to  the  consciousness  of  the  deceased  of  his  impend- 
ing death,  the  only  direct  testimony  in  the  record,  bearing  upon 
this  point,  is  the  affirmative  answer  of  the  deceased  to  the  ques- 
tion which  was  asked  him:  '*  Do  you  think  you  are  going  to 
die  ?"  But  the  consciousness  of  approaching  death  may  be  col- 
lected as  well  from  the  circumstances  of  the  case  (as  from  the 
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nature  of  the  wound  and  the  state  of  the  body)  as  from  expres- 
sions used  by  the  deceased:  Woodcock's  case,  1  Leach.  C.  C.  500; 
Dingier* s  case,  2  Id.  563;  John's  case,  1  East  P.  C.  357.  This 
court,  therefore,  has  clearly  no  warrant  for  pronouncing  that 
the  opinion  of  the  judge,  as  to  the  sanity  of  the  deceased  and 
bis  consciousness  of  approaching  death,  was  erroneous,  unless 
it  can  be  contended  that  the  facts  stated  in  the  record  furnish 
Buch  conclusive  proof  that  the  deceased  was  unsound  in  his 
znind  and  unconscious  of  imminent  death,  that  it  could  not  be 
disproved  by  other  evidence  however  direct  and  cogent.  What 
are  the  facts  as  stated  in  the  record  upon  this  subject  ? 

It  appeared  that  the  deceased  received  a  stab  with  a  knife 
on  Thursday  night;  that  from  the  time  he  received  the 
wound  until  his  death,  which  was  some  time  in  the  day  of  Sun- 
day following,  for  much  the  greater  part  of  the  time  (in  conse- 
quence of  the  wound)  he  was  unable  to  speak  at  all,  and  when 
he  was  able  to  speak,  he  could  only  utter  a  short  word  or  two 
at  a  time;  that  the  only  answers  he  made  to  the  inquiries  that 
were  propounded  to  him,  were  the  words  "  yes,  sir, "responding  to 
three  of  the  questions;  and  when  a  fourth  question  was  put,  he  was 
unable  to  answer  it.  Whatever  inferences  the  jury  would  have 
been  warranted  in  drawiug  from  such  circumstances,  to  throw 
discredit  upon  the  evidence  arising  from  these  answers  thus 
given,  this  court  can  not  pronounce  that  the  condition  of  the 
deceased,  as  exhibited  upon  these  proofs,  could  not  possibly 
have  been  consistent  with  proof  of  a  competent  sanity  of  mind, 
and  of  a  consciousness  of  approaching  death. 

In  deciding,  then,  whether  under  the  circumstances  in  the 
bill  of  exceptions  stated,  the  evidence  of  the  death-bed  declara- 
tions therein  stated  was  incompetent  evidence,  and  ought  not 
to  have  been  allowed,  it  must  be  borne  in  mind  that  in  this 
record  the  deceased  is  adjudged  to  have  been  a  man  sound  in 
his  mind,  and  conscious  of  standing  on  the  brink  of  eternity; 
and  that  if  this  adjudication  was  erroneous,  the  bill  of  excep- 
tions has  been  sa  framed  as  not  to  bring  it  into  question;  and 
that  therefore  it  is  now  irreversible.  * 

It  was  argued  by  the  petitioner's  counsel  that  though  it  is 
true,  in  general,  that  the  dying  declarations  of  a  person  who 
has  received  a  mortal  wound,  made  under  apprehensions  of 
death,  are  admissible  in  criminal  prosecutions  for  the  homicide; 
yet  that  the  dying  declarations  which  are  so  admissible  must  ba 
dying  declarations  of  a  person  in  a  situation  to  give  a  full  and 
complete  account  of  the  facts  of  the  transaction,  not  only  to 
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tell  a  part  of  the  truth,  but  the  whole  truth.  The  court  caa 
not  sustaiu  this  principle  in  the  latitude  with  which  it  is  ap- 
plied. 

If  facts  be  stated  which  are  obviously  designed  by  the  partj 
who  states  them  to  be  connected  with  other  facts  which  he  is 
about  to  disclose,  and  to  be  qualified  by  them,  so  that  the  xiat- 
rative  should  form  one  entire  and  complete  history  of  the  whole 
transaction;  and  before  the  purposed  disclosure  is  made,  it  be 
interrupted,  and  the  narrative  remains  unfinished,  such  particu- 
lar declaration  would  not  be  admissible  in  evidence.    The 
declaration  which  was  offered  in  evidence  in  Finn's  case,  5  Band. 
701,  may  be  referred  to  in  illustration  of  this  point.     But,  if 
the  declaration  state  facts  distinctly,  and,  as  far  as  the  declara- 
tion goes,  it  does  not  necessarily  appear  that  the  facts  thus 
stated  were  designed  to  be  connected  with  some  other  facts, 
which  may  be  supposed  to  form  a  part  of  the  full  and  complete 
account  of  the  transaction,  it  would  be  going  too  far  to  rejed 
altogether  the  matter  thus  disclosed,  upon  any  presumption  of 
law,  that  the  narrator  was  precluded  by  his  situation  (he  being* 
sound  in  his  mind)  from  giving  a  full  and  complete  account  of  the 
transaction,  or  upon  any  presumption  of  fact  that  the  court 
could  form,  that  what  was  disclosed  was  only  a  part  of  the  truth, 
and  not  the  whole  truth  of  the  case.    It  can  not  be  contended 
that  the  evidence  would  be  rendered  incompetent  from  the  cir- 
cumstance that  the  deceased  was  not  in  a  situation  to  know  all 
the  facts.    It  does  not  appear  in  the  record  what  was  the  question 
last  propounded  to  the  deceased,  nor  is  there  any  evidence 
whatever  of  the  cause  which  rendered  him  unable  to  answer  it. 
If  his  situation  was  such  as  to  disable  him  from  any  other 
cause,  independent  of  the  state  of  his  reason,  from  giving  a  full 
and  complete  account  of  the  transaction,  and  from  telling  the 
whole  truth,  not  merely  a  part  of  the  truth,  that  was  a  matter 
for  the  decision  of  the  jury,  and  not  of  the  court.    Even  if  it 
were  true  that  a  supervening  disability  had  abridged  the  narra- 
tive, which,  possibly,  under  other  circumstances,  might  have 
been  given  by  the  deceased,  still  the  question,  whether  the  mat- 
ter disclosed  amounted  to  a  full  and  complete  account,  was  a 
question  properly  left  to  that  tribunal,  in  which  the  law  vesta 
the  power  of  deciding  upon  the  credit  of  witnesses,  and  which 
alone  can  determine,  from   the  circumstances  of    the  case, 
whether  a  witness  has  told  the  whole  truth,  as  well  as  a  part-  of 
the  truth,  and  nothing  but  the  truth.     If  the  court  can  exercise 
the  power  of  deciding  from  the  face  of  the  testimony,  that  a 
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witness  of  sufficient  mental  capacity  was  not  a  competent  wit- 
ness, because  he  was  unable  or  refused  to  answer  some  particu- 
lar inquiry;  and  if  the  court  has  the  power,  moreover,  of  pro- 
nouncing that  tbe  disclosures  which  he  has  made  must  neces- 
sarily have  fallen  short  of  a  full  and  complete  account  of  the 
transaction,  or  of  such  an  account  of  it  as  is  worthy  to  be  lis- 
tened to  and  weighed  by  the  jury,  it  would  seem  to  lead  to 
dangerous  inroads  upon  the  province  of  juries. 

The  presumption,  that  the  deceased  was  not  in  a  situation  to 
give  a  full  and  complete  account,  is  derived  from  Edmunds' 
evidence,  that  he  had  put  a  fourth  question  to  the  deceased, 
but  he  was  unable  to  answer  it.  The  reasonableness  and  the 
strength  of  this  presumption  depend  much  upon  circumstances. 
There  is  nothing  in  the  evidence  to  show  that  the  question,  last 
propounded  to  the  deceased,  had  any  relation  to  the  homicide, 
and  that  the  matter  inquired  about  formed  a  part  of  a  full  and 
complete  account  of  the  transaction;  much  less  that  the  in- 
formation sought  must  necessarily  have  been  that  which  a 
person,  in  a  situation  to  give  such  an  account,  could  not  but 
have  been  able  to  tell.  Before  we  can  be  warranted  in  draw- 
ing the  important  inference,  attempted  from  Edmunds'  testi- 
mony, it  would  be  material  to  know  not  only  the  pertinency  of 
the  question  to  the  matter  in  hand,  but  also  the  interval  which 
elapsed  between  the  answer  to  the  third  question,  and  the 
putting  the  fourth.  If  the  force  of  that  testimony  was  suscepti- 
ble of  explanation,  and  might  be  varied  by  other  proofs,  then, 
even  if  this  were  a  question  of  competency  to  be  decided  by 
the  judge,  this  court  can  not,  as  this  record  is  framed,  under- 
take to  pronounce,  that  such  explanations  and  proofs  were  not 
submitted  to  the  judge,  as  the  foundation  of  his  decision. 

It  was,  moreover,  objected  in  the  argument,  that  the  informa- 
tion obtained  from  the  deceased,  was  but  the  answers,  ''Yes, 
sir,"  to  questions,  which  were  leading  questions.  It  is  laid 
down  in  the  books,  that  leading  questions,  that  is,  such  as 
instruct  a  witness  how  to  answer  on  material  points,  are  not 
allowed  on  the  examination  in  chief;  for  to  direct  witnesses  in 
their  evidence  would  only  serve  to  strengthen  that  bias,  which  they 
are  generally  so  much  disposed  to  feel,  in  favor  of  the  party  that 
calls  them:  1  Stark.  Ev.  123.  Still  it  will  be  found,  the  rule 
is  not  of  universal  application;  for  there  are  cases  withdrawn 
from  its  influence,  where  it  is  allowed  by  the  courts  to  be 
necessary  to  lead  the  mind  of  the  witness  to  the  subject  of  in- 
quiry.    It  has  been  said,  that  it  is  difficult  to  lay  down  any 
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precise  rules  as  to  leading*  questions,  and  how  far  it  may  be 
necessary  to  particularize  in  framing  the  questions,  most  de- 
pend on  the  circumstances  of  each  particular  case:  1  Stark. 
Ev.  123,  note  (u).     Wherever  this  rule  is  treated  of,  cases  are 
presupposed  where  there  is  a  subject  of  litigation  depending*, 
where  the  witness  to  whom  answers  are  suggested  in  the  forma 
of  tbe  questions  has  been  summoned  by  one  of  the  parties  to 
that  litigation;  and  where  the  wituess  is  in  a  situation  whicli 
exposes  him  to  a  suspicion  of  bias  in  favor  of  the  party  who 
calls  him.     But  is  there  to  be  found  in  the  law,  any  principle 
which  would  warrant  the  extension  of  the  rule  to  a  case  like  the 
present,  and  would  require  that  the  examination  of  a  dying  man 
as  to  the  cause  of  his  death,  should  conform  to  a  technical 
strictness?    Here  was  no  matter  of  litigation,  civil  or  criminal, 
depending;  no  prosecution,  so  far  as  appears,  had  been  insti- 
tuted, or  was  known  to  the  dying  n^an;  no  conceivable  con- 
nection between  him,  who  was  putting  the  questions  to  him, 
and  any  interest  likely  to  be  subserved  by  the  answers  which 
were  sought  for;  and  no  bias  to  be  suspected  in  the  mind  of 
the  deceased  in  favor  of  any  interest  on  this  side  of  the  grave. 
The  answers  to  these  questions  would  have  been  more  satis- 
factory had  they  responded  more  fully  the  circumstances  of 
the  homicide.    But  this  court  can  not  pronounce  that  they  are 
inadmissible  because  they  were  mere  monosyllables  —  ''yes, 
sir."    The  law  has  nowhere  defined  what  shall  amount  to  dy- 
ing declarations,  or  the  form  in  which  they  shall  be  uttered. 
It  might  be  unsafe  that  it  should  do  so.     Whether  the  declara- 
tions are  such  as  entitle  them  to  be  regarded  as  dying  declara- 
tions to  be  offered  in  evidence,  must  depend  upon  the  temper 
of  the  deceased  when  he  made  them,  and  upon  tbe  circumstan- 
ces under  which  they  were  made.     So  far  as  tbe  effect  of  such 
declarations  is  to  be  weighed  by  the  jury,  the  court,  upon  this 
record,  has  no  power  to  interfere.     The  jury  were  cautioned  by 
the  judge  at  the  trial  that  they  ought  to  disregard  the  testi- 
mony altogether,  unless  thej  should  believe  from  the  evidence 
in  the  case  that  the  deceased  understood  the  questions  put  to 
him,  and  answered  them  understandingly;  and  even  if  thej 
should  so  believe,  they  ought,  in  weighing  the  testimony,  to 
take  into  consideration  the  manner  in  which  the  questions  were 
put  and  the  answers  obtained,  and  also  the  probability  that  the 
questions  and  answers  do  not  give  a  full  account  of  the  facts  of 
the  case.     If  the  answers  of  the  deceased  formed,  in  the  con- 
sideration of  the  jury,,  an  essential  part  of  the  proofs  in  the 
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case,  then  the  verdict  tbej  have  fcand,  after  this  solemn  cau- 
liou,  has  pronounced  that  the  deceased  did  understand  the 
questions  and  answered  them  understandingly,  and  that  the 
testimony,  notwithstanding  the  circum:3tances  which  seemed  to 
impair  its  credit,  was  entitled  to  their  belief.  There  may  have 
been  other  evidence  satisfactory  as  to  those  circumstances  be- 
fore the  jury;  and,  for  aught  that  appears  in  the  bill  of  excep- 
tions, the  court  also,  in  deciding  upon  the  question  of  compe- 
tency, may  have  been  influenced  by  proofs  omitted  to  be  em- 
bodied in  the  case.  The  objections  which  have  been  taken  to 
the  form  of  the  questions,  and  the  manner  in  which  they  were 
answered,  as  well  as  other  objections  in  behalf  of  the  prisoner, 
derive  their  force,  for  the  most  part,  from  a  suspicion  unsub- 
dued by  the  decision  of  the  court  (irreversible,  as  has  been 
shown),  that  the  deceased  labored  under  a  want  of  mental  ca- 
pacity to  testify.  If  we  regard  him  as  a  man  beyond  question 
of  sound  reason,  and  his  responses  as  flowing  from  a  rational 
and  deliberate  mind,  it  seems  difficult  to  distinguish  the  evi- 
dence now  under  consideration  from  that  of  other  dying  declar- 
ations. 

Upon  the  whole,  a  large  majority  of  the  court  is  for  refusing 
the  writ  of  error.  This  court  might  have  given  a  very  different 
judgment  had  the  record  been  so  framed  as  to  bring  the  errors 
complained  of  fully  before  them.  Any  mistakes  which  have 
been  committed  by  the  jury  are  not  within  our  cognizance;  and 
if  any  errors  were  committed  by  the  judge  upon  the  matters 
submitted  to  him,  the  bill  of  exceptions  has  not  been  so  framed 
as  to  bring  those  matters  within  our  consideration. 

Writ  of  error  denied. 

Disseniiente — Judges  Field,  B.  B.  Tatlob,  and  Soott. 


Cited  in  Bull  v.  CommonweaW^  14  Gratt.  620,  to  the  point  that  to  render 
dying  declarationa  admissible  in  evidence  they  must  be  shown  to  have  been 
made  when  the  declarant  was  under  a  sense  of  impending  death,  and  that 
whether  they  were  so  made  or  not  is  a  preliminary  question  to  be  determined 
by  the  court  on  the  circumstances  of  the  case;  and  in  Jackson  v.  Common^ 
wealth,  19  Id.  668,  to  the  point  that  if  it  appears  that  the  facts  stated  in  a 
dying  declaration  were  evidently  designed  to  be  a  part  only  of  a  complete  ac- 
count of  the  transaction,  the  whole  of  which  the  declarant  was  unable  to  give, 
they  ought  not  to  be  admitted  in  evidence. 

Dtimo  Dxclabations,  Whin  Admissiblb. — See  SiaU  v.  Poll,  9  Am.  Deo. 
655;  State  v.  Moody,  2  Id.  616. 
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Gilliam  i;.  Moore. 

[4  LXZOB,  80.] 

Widow  is  not  Entitlbd  to  Dowxb  in  Lands  of  which  her  hnsband  had 

only  a  transitory  seisin. 
SmaiN  OF  THE  Husband  was  merely  Tranbitort,  where  the  lands 

conveyed  to  him,  and  he,  on  the  same  day,  reconveyed  them  to 

to  secure  the  payment  of  the  purchase  money. 

Ejectment  brought  by  Gilliam  against  Anna  Moore,  in  the 
circuit  court  of  Goochland  county,  for  a  parcel  of  land  de- 
scribed in  the  declaration  as  so  much  of  a  larger  tract,  Ijin^ 
partly  in  Goochland  and  partly  in  Hanover  county,  as  lay  in 
the  county  of  Goochland.  The  jury,  on  the  trial,  found  a 
special  verdict  stating  the  following  case:  Gilliam  conveyed  to 
J.  S.  Moore  a  tract  of  land,  of  which  the  premises  in  question 
are  a  part,  and  on  the  same  day,  by  a  deed  purporting  to  be 
the  deed  of  himself  and  Anna,  his  wife,  although  it  was  never 
executed  by  her,  conveyed  the  same  land  to  trustees,  upon 
trust,  to  secure  Gilliam  the  payment  of  the  purchase  money. 
Several  years  after,  the  trustees  sold  the  whole  tract,  in  pur- 
suance of  the  trust  deed,  to  pay  the  purchase  money  due  to 
Gilliam.  At  the  sale,  Gilliam  became  the  purchaser,  and  the 
trustees  conveyed  the  land  to  him,  but  before  he  took  posses- 
sion of  it  Moore  died.  Moore's  mansion  was  on  that  part  of 
the  land  which  lay  in  Goochland  county,  and  his  widow  claimed 
the  right  to  hold  possession  of  that  part  until  dower  in  the 
whole  tract  should  be  assigned  to  her  under  the  statute. 
The  question  of  law  upon  the  verdict  was  whether  she  wath 
entitled  to  dower  in  the  whole  tract  or  not.  The  circuit  court 
gave  judgment  in  her  favor,  to  which,  on  petition  of  Gilliam, 
this  court  awarded  a  supersedeas. 

Daniel  and  Lyons^  for  the  plaintiff  in  error,  contended  that 
the  conveyance  and  reconveyance  were  contemporary,  and  in 
fact  and  in  law  but  parts  of  one  and  the  same  transaction; 
that  Moore's  seisin  was  merely  transitory  and  instantaneoos, 
and  therefore  his  widow  was  not  entitled  to  dower:  Co.  Lit.  31  b; 
1  Bop.  on  Prop.  370;  2  Bac.  Abr.,  Dower,  c.  2,  p.  370;  Holbrook 
v.  Finney,  4  Mass.  566  [3  Am.  Dec.  243];  Clarh  v.  Munroey  14 
Id.  351;  Stow  v.  lift,  15  Johns.  458  [8  Am.  Dec!  266];  GhUders 
V.  Smilh,  Gilm.  200. 

Forbes  and  Nicholas,  for  the  defendant  in  error,  argued  that 
the  verdict  did  not  find  that  the  conveyance  and  reconveyance 
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mrere  contemporary,  or  that  they  were,  or  were  intended  to  be, 
parts  of  the  same  transaction;  that  the  court  could  not  supply 
the  defect  of  the  verdict  by  inference;  and  that  if  the  deed  and 
the  deed  of  trust  were  not  to  be  taken  as  parts  of  the  same 
transaction,  the  seisin  was  not  transitory,  and  the  widow  would 
l;e  entitled  to  her  dower. 

Cabb,  J.  The  first  and  principal  question  arising  on  this 
special  verdict  is,  whether,  under  the  deed  from  Oilliam  to 
Moore,  a  title  to  the  land  vested  in  Moore  whereof  his  wife  was 
dowable  ?  I  am  clearly  of  opinion  that  she  was  not  dowable. 
It  was  objected  that  the  verdict  has  not  found  that  the  deeds 
were  executed  at  the  same  time  and  as  parts  of  the  same  trans- 
action, and  that,  this  being  a  special  verdict,  we  can  not  draw 
this  inference;  but  to  my  mind  the  finding  is  abundant  to 
justify,  and,  indeed,  to  compel,  the  conclusion  that  the  two  in* 
struments  were  parts  of  the  one  and  the  same  transaction,  and 
that  the  seisin  of  Moore  was  that  instantaneous  seisin,  spoken  of 
in  the  books,  where  the  land  was  merely  in  trarmlu,  and  never 
vested  in  the  husband.  The  deeds  bear  the  same  date,  they 
are  between  the  same  parties,  relative  to  the  same  subject- 
matter.  The  vendor  conveys  the  land  for  so  much  money;  the 
vendee  reconveys  it  to  secure  that  money.  It  is  impossible  to 
doubt  for  a  moment  the  meaning,  connection,  and  (I  may  say) 
unity,  of  the  transaction.  We  have  no  reported  case  in  our 
own  books  directly  in  point,  and  this,  no  doubt,  has  resulted 
from  the  general  impression  of  the  bar,  that  no  such  right  ex- 
isted in  the  vridow,  for  the  case  must  have  happened  a  thou- 
sand times.  The  English  books,  however,  all  lay  down  the 
position  that  a  transitory  seisin  in  the  husband  for  an  instant, 
does  not  entitle  the  wife  to  dower,  and  the  point  has  been  de- 
cided in  the  same  way  in  Massachusetts  and  New  York.  A 
different  decision  at  this  day  would  be  exceedingly  mischievous, 
and  open  an  inexhaustible  source  of  litigation.  With  respect 
to  the  objection  taken  on  the  ground  of  uncertainty,  it  seems 
to  have  been  founded  in  misapprehension  of  the  meaning  of 
the  declaration.  I  think  the  judgment  ought  to  be  reversed, 
and  judgment  entered  for  the  plaintiff  on  the  special  verdict. 

Cabell,  J.  I  am  of  the  same  opinion.  The  jury  having 
found  that  the  deed  by  which  Moore  acquired  title  to  the  land, 
and  also  that  by  which  he  conveyed  it  in  trust  to  secure  the 
payment  of  the  purchase  money,  were  both  executed  on  the 
same  day,  I  am  of  opinion  that  both  deeds  most,  in  the  absence 
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of  proof  to  the  contrary,  be  regarded  as  having  been  executed 
at  the  same  time,  and  to  have  constituted  parts  of  one  and  tlie 
same  transaction,  and  consequently  that  Mrs.  Moore  is  not  eo* 
titled  to  dower. 

Tucker,  P.  I  have  no  doubt  that  the  description  of  the  land 
demanded  by  the  declaration  is  sufficiently  certain,  and  that  no 
part  of  what  is  demanded  lies  beyond  the  county  line  of  Ooocli* 
land,  and  so  out  of  the  jurisdiction  of  the  circuit  court. 

Nor  have  I  any  doubt  as  to  the  operation  of  the  deed  from 
the  trustee  to  Gilliam.     That  deed  was  executed  shortly  before 
Moore's  death.     It  is  found  that  Moore  was  in  possession  at 
his  death,  and  that  the  widow  was  in  possession  at  the  time  of 
the  verdict,  but  no  adverse  possession  is  found.     This  will 
never  be  presumed  against  the  true  owner,  but  the  law  will 
rather  presume,  unless  the  contrary  is  proved,  that  the  party 
who  has  possession  holds  it  for  the  owner.     And  this  is  done, 
not  only  to  uphold  his  right,  but  because  the  law  will  always 
presume  that  the  acts  of  the  party  are  rightful  rather  than 
wrongful.     If  in  this  case  (as  we  think)  the  widow  has  no  title 
to  dower,  and  if  her  possession  is  adverse,  then  she  is  a  tres- 
passer or  disseisor.     This  the  court  can  not  presume.     The 
jury  must  £nd  it,  and  hence  the  rule  that  adverse  possession 
must  always  be  expressly  found,  or  such  facts  as  amount  to  it 
incontestably.     The  real  question  in  this  case  is  as  to  the  right 
of  dower.      The  authorities    cited    by   the    counsel    for  the 
plaintiff  in  error,  leave  no  doubt  that  where  the  vendor  passes 
the  title  to  the  vendee,  and  at  the  same  time  takes  a  mortgage 
or  deed  of  trust  for  the  security  of   the  purchase  money,  in 
which  the  wife  of  the  vendee  does  not  join,  she  will  neverthe- 
less take  her  dower  in  the  estate,  subject  to  the  trust  or  mort- 
gage.     In  such  case  the  husband  is  seised  but  for  au  instant, 
and  not  beneficially  for  his  own  use;  the  deed  of  conveyance, 
and  the  mortgage  or  deed  of  trust,  are  to  be  considered,  like  the 
levy  of  a  fine,  as  parts  of  the  same  transaction  and  of  the  same 
contract;  as  taking  effect  at  the  same  instant,  and  as  constitut- 
ing but  one  act.     If  both  contracts  were  contained  in  the  same 
instrument,  there  could  be  no  doubt;  and  it  13  the  same  thing 
though  they  are  contained  in  different  instruments,  provided 
they  are  parts  of  the  same  contract  and  make  together  but  one 
transaction.     That  they  are  parts  of  the  same  transaction  mast 
be  presumed  where  they  are  executed  at  the  same  time;    and 
moreover,  as  they  can  not  be  absolutely  isochronous,  as  there 
must  be  some  interval,  however  small,  the  court  ought  always 
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to  take  the  same  day  to  mean  the  same  time,  unless  the  con- 
trary be  found;  unless  it  be  found  that  the  acts  were  separate, 
distinct,  and  independent. 

Judgment  reversed,  and  judgment  entered  for  the  plaintiff. 


Cited  in  Wheatle^a  HeSra  v.  Calhoun^  12  Leigh,  274;  and  in  Summers  v. 
Dame^  31  Gratt.  801,  to  the  point  that  two  instruments  which  were  intendeil 
to  he  executed  together,  although  not  executed  contemporaneously,  should, 
in  equity,  he  regarded  as  parts  of  the  same  transaction;  and  in  Wilson  v. 
DanMaon,  2  Roh.  398,  to  the  point  that  where  a  vendor  of  land  passed  the 
title,  and  at  the  same  time  tooK  a  mortgage  to  secure  the  purchase  money, 
the  seisin  was  transitory,  and  the  vendee's  wife  was  not  entitled  to  dower  in 
each  land. 

Tbansttort  Skisin— Dowxa  iir  Casb  or.— See  MeCauley  v.  Orimea,  20 
Am.  Dec.  434,  and  note  438,  in  which  the  other  oases  on  this  suhjeot  in  this 
■eriea  are  ooUeoted, 
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[4  iMias,  87.1 

Bill  or  Exohakob  Drawk  in  Masylakd  upon  a  merchant  in  Virginia  is  a 
foreign  hilL 

Eyxbt  Party  to  such  a  Bill  is  Entitled  to  Onv  Full  Day  in  which  to  giva 
notice  to  the  party  next  hefore  him. 

Otsr-Diligencb  ov  One  of  such  Parties  can  not  make  up  for  the  under* 
diligence  of  another. 

Special  Verdict  in  such  a  case  Ought  to  Find  the  causes  which  would  ex* 
cuse  delay  in  giving  notice,  if  any  such  existed. 

Froxisb  ov  Drawer  ov  Bill  to  Accept  a  Bill  to  he  drawn  on  him  hy  the 
drawees,  to  enable  them  to  take  up  his  bill,  has  not  the  e£Fect  of  a  waiver 
of  notice  to  such  drawer. 

Knowledge  ov  Insolvency  ov  Drawee  ov  a  Bill,  or  of  the  fact  that 
the  hill  will  he  dishonored,  does  not  excuse  notice  of  protest  for  non-pay- 
ment. 

VsHiRE  De  Novo  will  be  Awarded  if  the  verdict  is  so  ambiguous  and  un« 
certain  that  the  court  can  not  say  for  which  party  judgment  ought  to  hm 
given;  but  if  tho  defect  of  the  verdict  be  due  merely  to  the  failure  of  the 
party  to  make  a  case,  no  venire  de  novo  will  he  granted. 

Assumpsit  brought  in  the  circuit  court  of  Norfolk,  by  BrowQ 
&  Sous,  indorsees  of  a  bill  of  exchange,  against  Ferguson, 
the  drawer.  The  case  was  tried  on  the  general  issue,  and  the 
jUTj  found  a  special  verdict,  the  facts  found  by  which  are  suffi- 
ciently stated  in  the  opinions.  The  question  referred  to  the 
court  was  whether,  upon  the  whole  case,  as  stated  in  the  special 
verdict,  the  plaintiffs  were  entitled  to  recover  against  the  de* 
fendant.  The  circuit  court  held  that  they  were  not,  and  gave 
judgment  for  the  defendant,  and  the  plaintiffs  appealed. 
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Stanard  arid  Leigh,  for  the  appellants,  contended  that  the  bill 
was,  under  the  law  of  Maryland,  an  inland  bill,  and  that  the 
statute  of  9  and  10  Wm.  HI.,  c.  17,  was  in  force  in  that  state, 
which  statute  gave  fourteen  days  within  which  to  give  notice 
of  protest  of  an  inland  bill.  But  even  if  it  were  a  foreign  bill, 
every  party  upon  it  was  entitled  to  one  day  to  give  notice  of  its 
dishonor  to  the  party  next  before  him:  4  Petersd.  Ahr.  468; 
Wright  v.  Shawcroas,  2  Barn.  &  Aid.  501,  note  a;  Haynes  v. 
Birks,  3  Bos.  &  Pul.  599;  GoU  v.  Noble,  5  Mass.  167-  They 
argued  that,  as  notice  was  given  to  the  drawer  as  early  as  he 
was  entitled  to  receive  it,  it  devolved  on  him  to  show  that  there 
was  under-diligence  in  any  of  the  parties.  They  insisted  that 
Ferguson,  by  his  conduct  in  respect  to  this  bill,  had  made  him- 
self liahle  to  the  plaintiffs,  whether  he  had  regularly  received 
notice  or  not,  and  claimed  that  the  case  was  in  principle  the 
same  as  Claridge  v.  DaMon,  4  Mau.  &  Sel.  226. 

Johnson,  for  the  appellee,  contended  that  this  was  the  simple 
case  of  a  foreign  bill,  protested  for  non-payment  by  the  ac- 
ceptor, and  not  so  dealt  with  by  the  holders  as  to  entitle  them 
to  recourse  against  the  drawer.  The  over-diligence  of  the 
plaintiffs  could  not  make  good  the  under-diligence  of  the  other 
parties,  through  whose  hands  the  bill  had  passed:  Marsh  v. 
Maxwell,  2  Campb.  210;  Turner  v.  Leech^  4  Barn.  &  Aid.  45;  6 
E.  C.  L.  B.  484.  The  letter  of  Fergus<m  to  Foster  and  Mooie 
did  not  dispense  with  regular  notice  of  dishonor:  Nicholson  v. 
Gouthil,  2  H.  Bl.  609;  Staples  v.  O'Kines,  1  Esp.  332;  Clegg  v. 
CoUm,  3  Bos.  &  Pul.  239;  EsdaiXe  v.  Sowerby,  11  East,  114; 
Chit,  on  Bills,  264. 

Cabb,  J.  This  case  was  admitted,  in  the  argument,  to  de- 
pend entirely  on  the  special  verdict;  I  have  therefore  confined 
my  examination  to  it.  Two  points  were  considered  as  arising 
out  of  it:  1.  Whether  a  regular  notice  of  non-payment  of  the 
bill  was  necessary,  under  the  circumstances,  to  charge  the 
drawer.     2.  Whether  such  notice  was  given. 

Upon  the  reason  and  justice  of  the  case  I  at  first  felt  doubts 
whether  the  drawer  was  entitled  to  strict  commercial  notice. 
There  is  no  doubt  that  he  was  authorized  to  draw  the  bill,  for 
the  jury  find  that  the  drawees  owed  him  the  sum  for  which  it 
was  drawn.  This,  under  the  general  rule,  would  entitle  the 
drawer  to  notice.  But  it  is  also  found  that  before  the  bill  was 
presented  for  acceptance,  Foster  and  Moore,  the  drawees,  hav- 
ing been  advised  of  it,  wrote  a  letter  to  Ferguson,  the  drawer. 
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on  the  Babject;  in  answer  to  which  letter  Ferguson  writes:  **  I 
am  sorry  you  will  be  unable  to  retire  the  draft."  *'  When  the 
draft  is  nearly  due  you  can  draw  on  me  at  sixty  days  to  enable 
you  to  take  it  up."  It  is  found,  also,  that  when  the  time  for 
paying  the  bill  drew  near,  the  drawees  did  draw  on  Ferguson 
for  the  purpose  of  meeting  it;  that  this  bill  was  sold  on  condi- 
tion that  Ferguson  should  accept  it;  and  was  sent  on  and  pre- 
sented to  him  and  dishonored  by  him.  These  facts  seemed  to 
me  to  show  clearly  that  Ferguson  had,  if  not  a  perfect  knowl- 
edge, the  strongest  grounds  to  conclude  that  Foster  and  Moore 
would  not  pay  the  bill  he  had  drawn  on  them ;  and  therefore 
was  nob  entitled  to  strict  notice.  An  examination  of  the  sub- 
ject, however,  has  satisfied  me  that  my  first  impressions  are  in 
opposition  to  the  fixed  and  settled  law  of  the  subject:  Nicholson 
V.  OatUhii,  2  H.  Bl.  609,  is  the  leading  case  on  the  point, 
which  has  been  since  uniformly  followed.  In  EsdaUe  v.  Sower- 
by^  11  East,  117,  the  indorser  of  a  bill  had  full  knowledge  of 
the  bankruptcy  of  the  drawer,  and  the  insolvency  of  the  ac- 
ceptor, before  and  at  the  time  when  the  bill  became  due;  y6t 
the  court  held  that  this  did  not  dispense  with  the  necessity  of 
giving  such  indorser  regular  notice  of  the  dishonor  of  the  bill. 
The  case  of  Staples  v.  O'Kines,  1  Esp.  332,  seems  directly  in 
point  to  the  present  case:  in  an  action  against  the  drawer  of  a 
bill,  the  defense  was  want  of  notice;  the  plaintiff  called  the 
acceptor,  who  proved  that  when  the  bill  was  drawn  he  was  in- 
debted to  the  defendant  in  more  than  the  amount,  but  that  he 
then  represented  to  the  defendant  that  it  would  not  be  in  his 
power  to  provide  for  the  bill,  when  it  should  become  due,  and 
that  it  was  therefore  then  understood  between  them  that  the 
drawer  should  provide  for  it;  and  it  was  contended  that  this 
superseded  the  necessity  of  giving  the  drawer  notice;  but  Lord 
£enyon  held  that  it  did  not,  and  nonsuited  the  plaintiff.  There 
are  many*  more  cases  to  the  same  point.  The  authority 
of  these  adjudications,  and  the  reason  on  which  they  are 
founded,  satisfy  me  that  the  drawer,  in  the  case  before  us,  was 
entitled  to  regular  notice  of  the  non-payment  of  the  bill  by 
Foster  &  Moore.  Has  he  received  such  notice?  The  gen- 
eral rule  is  that  each  party  must  give  notice  of  dishonor  of  a 
bill  as  soon  as  he  reasonably  can;  and  this  reasonable  time  is  a 
question  of  law,  depending  upon  the  circumstances  of  each 
case.  Where  persons  live  in  the  same  town,  notice  must  be 
given  the  next  day;  where  they  live  at  different  places,  notice 
should  be  sent  by  the  next  post;  each  party  having  a  full  day 
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to  give  notice,  but  not  so  that  the  over-diligence  of  one  shall 
be  made  to  supply  the  under-diligence  of  another. 

To  this  standard  let  us  bring  the  facts  found  by  the  special 
verdict.     They  are  substantially  these:  The  bill  was  protested 
on  the  third  of  April,  and  returned  to  the  bank  at  Norfolk  on 
the  fourth.     By  the  next  mail,  which  left  Norfolk  on  the  fifth, 
a  notice  of  the  dishonor  of  the  bill  (not  the  bill  and  protest) 
was  forwarded  to  Wilder,  which  reached  him  on  the  seventh; 
thus  far  all  was  regular.     The  jury  has  not  found  when  Wilder 
gave  notice  to  W.  &  J.  Cummings,  nor  when  they  gave  notice 
to  Brown  &  Sons;  but  it  is  found  that  there  was  a  daily  mail 
from  Petersburg  to  Baltimore,  reaching  the  latter  place  in  aboai 
forty-five  hours,  and  that  Brown  &  Sons  gave  Ferguson  notice 
of  the  non-payment  and  protest  on  the  twelfth  of  April,  at  Bal- 
timore, saying:  "  Your  draft,  etc.,  is  this  day  returned  under 
protest  for  non-payment."    It  is  further  found  that  the  bill 
and  protest  were  forwarded  from  Norfolk  to  Wilder  on  the 
eighth  of  April,  being  the  second  mail  after  the  protest.     From 
these  facts,  the  conclusion  seems  irresistible  that  there  mast 
have  been  a  delay  of  twenty-four  hours  more  than  there  ought 
to  have  been  in  the  arrival  of   the  notice  at  Baltimore;  for 
Wilder,  receiving  notice  on  the  seventh,  was  bound  to  give  it 
to  W.  &  J.  Cummings  on  the  eighth;  and  they  ought  to  have 
^yen  it  to  Brpwn  &  Sons  by  the  mail  of  the  ninth;  which,  if 
they  had  done,  it  would  have  reached  Baltimore  on  the  eleventh; 
whereas  no  notice  was  in  fact  received  by  Brown  &  Sons,  ai 
Baltimore,  till  the  twelfth.     And  though  Brown  &  Sons  gaye 
immediate  notice  to  Ferguson  on  the  same  day,  yet  this  over- 
diligence  on  their  part  could  not  cure  the  want  of  due  diligence 
in  any  of  the  parties  standing  before  them. 

No  doubt  there  might  have  been  causes  excusing  the  delay; 
but  if  such  had  existed,  they  ought  to  have  been  found;  for  in 
special  verdicts  the  maxim  de  non  apparerUibiLS  et  non  existenti- 
bus  eadem  est  ratio,  applies  with  peculiar  force.  Standing  as 
they  do,  I  can  not  but  say  that  the  facts  found  show  such  negli- 
gence as  under  the  settled  rule  discharges  the  drawer. 

I  have  come  to  this  conclusion,  not  without  a  feeling  of  re- 
luctance; for,  like  some  other  questions  ^ricti  juris,  this  requi- 
sition of  exact  notice  does  not,  in  the  case  before  us,  seem  to 
lead  to  the  justice  of  the  case.  But  we  must  recollect  that  the 
rule  which  prefers  a  private  hardship  to  a  public  inconyenienoa 
applies  to  uo  subject  of  the  law  with  more  force  than  to  that  in 
which  the  mercantile  world  is  concerned. 
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I  do  not  think  the  law  of  Maryland  can  have  any  influence  on 
the  case.     The  judgment  should  be  affirmed. 

Cabell,  J.     I  am  of  the  same  opinion. 

TuoKEB,  P.  The  bill  of  exchange  in  this  case  having  been 
drawn  in  Maryland,  by  a  merchant  of  Baltimore  on  a  house  in 
Virginia,  was  by  the  law  merchant  a  foreign  bill;  for  as  to  such 
bills  the  several  states  of  the  Union  are  held  to  be  foreign  to 
each  other:  Lonsdale  v.  Brown,  3  Wash.  C.  C.  404.  This  de- 
cision is  in  conformity  with  the  legislative  understanding  of  the 
matter;  the  legislature  of  Virginia  has  thought  it  necessary  to 
provide  that  bills  drawn  in  Virginia,  on  other  states,  shall  not 
be  taken  to  be  foreign  bills;  a  provision  certainly  unnecessary, 
if  these  commercial  securities  had  been  deprived  of  that  char* 
aoter  by  the  mere  act  of  the  adoption  of  the  federal  constitution. 
As  to  bills  drawn  in  other  states  on  Virginia,  the  statute  is,  how- 
ever, silent.  It  may  well  indeed  be  doubted,  whether  it  could 
have  declared  bills  drawn  and  negotiated  elsewhere,  though 
drawn  on  Virginia,  to  be  inland  bills;  since  this  would  have 
been  to  declare  the  law  of  the  contract  of  another  jurisdiction. 
Be  this  as  it  may,  it  has  not  thought  proper  to  do  so;  and  there- 
fore the  principle  of  the  law  merchant  remains  unchanged,  in 
its  application  to  this  bill,  unless  the  law  of  Maryland  has  ex- 
pressly enacted  otherwise;  this  is  not  found  by  the  verdict,  and 
can  not  be  presumed.  Considering  the  bill  in  this  light,  the 
question  is,  whether  there  has  been  due  diligence  on  the  part 
of  the  holders  ? 

The  transaction  relative  to  the  engagement  of  Ferguson  to 
accept  the  bill  of  Foster  &  Moore,  for  the  purpose  of  enabling 
them  to  take  up  his  bill  on  them,  has  been  introduced  with  a 
view  to  strengthen  the  plaintiff's  case.  I  do  not  think  it  varies 
it.  It  neither  amounted  to  an  assumpsit,  of  which  the  holders 
of  the  bill  could  avail  themselves,  nor  can  it  have  the  effect  of 
a  waiver  of  notice.  1.  It  can  not  amount  to  an  assumpsit  to 
Brown  &  Sons;  it  was  only  an  engagement  with  Foster  & 
Moore  to  accept;  and  this  without  consideration,  for  they  were 
Ferguson's  debtors.  It  was  therefore  revocable  at  any  time, 
until  either  Brown  &  Sons,  or  some  third  person,  on  the  faith 
of  that  engagement,  had  advanced  their  money  or  given  credit 
to  Foster  &  Moore.  Had  J.  &  W.  Southgate,  for  instance, 
purchased  absolutely,  Ferguson  might  have  been  bound.  But 
their  purchase  was  qualified  by  a  condition  that  the  bill  should 
be  accepted  before  they  advanced  their  money,  thus  leaving 
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Ferguson  still  at  liberty  to  accept  or  to  refuse  payment  of  the 
bill.  So  if  Brown  &  Sons  had  accepted  a  bill  of  Foster  &  Moore 
on  Ferguson,  in  payment  of  the  first  bill^  or  had  even  given 
credit  on  tlie  faith  of  Ferguson's  engagement  to  accept,  Fergu- 
son might  have  been  bound.  But  the  verdict  expressly  finds 
that  they  gave  no  credit;  they  stood  upon  their  rights  as  holders 
of  the  protested  bill,  which  is  the  foundation  of  the  present 
controversy.  2.  The  agreement  to  accept,  and  the  knowledge 
of  the  drawer  in  anticipation  that  the  bill  would  not  be  paid, 
did  not  amount  to  a  waiver  of  notice.  It  has  been  long  since 
settled  that  notice,  or  rather  knowledge  by  anticipation,  will 
not  dispense  with  the  necessity  of  notice  of  non-payment.  Even 
the  known  insolvency  of  the  drawee  will  not  have  that  effect, 
for,  as  many  means  of  securing  payment  may  exist  through  the 
assistance  of  friends,  or  otherwise,  it  is  reasonable  that  the 
drawer  or  indorsers  shall  have  notice  that  the  holder  designs 
to  look  to  them,  in  order  that  they  may  have  the  opportunity 
of  availing  themselves  of  such  means. 

Knowledge  of  the  fact  of  insolvency,  or  that  a  bill  will  be 
dishonored,  is  one  thing,  and  notice  of  protest  for  non-payment 
is  another.  For  until  the  drawer  or  indorser  receives  such 
notice,  he  has  no  reason  to  conclude  that  resort  will  be  had  to 
him.  He  is  lulled  into  security,  instead  of  being  awakened  to 
the  necessity  of  providing  for  his  own  indemnity.  If  he  re- 
ceives no  notice  of  dishonor,  he  may  reasonably  conclude  either 
that  contrary  to  expectation  the  bill  has  been  paid,  or  that  the 
acceptor  has  been  able  to  provide  for  it  by  redrawing  or  other- 
wise, or  that  the  holder,  notwithstanding  the  failure  to  pay  at 
maturity,  may  hold  up  the  bill  from  his  confidence  in  the 
bouse,  and  may  prefer  to  look  to  the  acceptor  as  a  matter  of 
convenience.  Thus,  if  a  bill  were  drawn  in  Bichmond  on  Lon« 
don,  in  favor  of  a  London  merchant,  and  was  not  paid  at 
maturity,  the  payee  might  nevertheless  find  it  more  convenient 
to  arrange  with  the  acceptor  in  London  than  to  send  back  the 
bill  to  Virginia  for  collection.  When,  therefore,  notice  is  not 
given,  the  drawer  is  diverted  from  the  necessity  of  providing 
for  his  own  safety  by  the  supposition  that  the  holder  has  given 
credit  to  the  acceptor.  A  distinction,  however,  has  been  at- 
tempted in  this  case,  because  it  appears  the  holders  here  were 
informed  that  the  drawer  had  notice  by  anticipation.  I  do  not 
think  this  makes  any  difference.  The  drawer  still  had  a  right 
to  due  notice,  in  order  that,  knowing  of  the  intention  to  look 
to  him,  and  being  distinctly  informed  that  what  had  been  an- 
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ticipated  bad  really  occurred,  and  that  no  provision  was  made 
for  tokiug  up  the  bill,  be  might  provide  for  his  owu  safety. 
Even  if  tbe  case  of  Brett  v.  Levitt,  13  East,  214,  be  deemed 
altogether  reconcilable  with  the  current  of  decisions  from 
I^Lcholson  V.  Goulhit  to  Esdaile  v.  Sowerby,  yet  that  case  would 
not  Bustaiu  this,  for  there  it  appeared  that  the  holder  received 
notice  of  the  fact  of  the  anticipated  dishonor  from  the  drawer 
hituself,  and  tbis,  too,  upon  his  owu  express  application  to  the 
drawer  to  know  if  the  bill  would  be  paid;  but  here  the  drawer 
was  not  ut  all  aware  that  the  holder  had  been  informed  that  he 
(the  drawer)  had  had  notice  that  tbe  bill  would  not  be  paid. 
He  could  not,  therefore,  attribute  the  failure  of  the  holder  to 
give  ijotice  to  any  such  cause,  but  was  left  to  the  conclusion 
that  the  bolder  did  not  design  to  look  to  him,  and  had  either 
given  time,  received  payment  contrary  to  expectation,  or  had 
otherwise  arranged  with  the  acceptor.  Nor  could  Ferguson's 
offer  to  accept  a  new  bill  have  lulled  the  holders  into  security, 
since  they  must  have  been  aware  that  it  was  a  revocable  promise 
until  some  bill  had  been  negotiated  upon  the  faith  of  it;  and, 
in  fact,  they  were  not  lulled  into  security,  for,  though  they 
held  up  their  protested  bill  for  a  few  days,  they  stood  upon 
their  rights  as  holders,  and  proceeded  to  give  notice  of  the  pro- 
test for  non-payment. 

Was  notice  duly  given  ?  The  bill  was  returned  by  the  notary 
to  the  bank  on  the  fourth  of  April;  notice  was  seut  to  AYilder 
on  the  fifth,  and  he  received  it  on  the  seventh;  this  was  in  due 
season.  If  he  gave  notice  to  W.  &  J.  Cummings  on  the  eighth, 
and  tbey  transmitted  a  notice  to  the  parties  in  Baltimore  on  the 
niuth,  it  would  have  reached  there  on  the  eleventh;  and  then  a' 
notice  to  the  drawer  on  tbe  twelfth  would  have  been  good. 
Now  the  drawer  did  receive  notice  on  the  twelfth,  which  was  as 
soon  as  he  had  a  right  to  receive  it,  provided  the  intermediate 
parties  had  proceeded  regularly.  But  it  is  not  enough,  unless 
it  is  also  shown  that  each  indorsee  gave  notice  within  a  day 
after  receiving  it;  if  there  be  a  defect  in  any  link  of  the  chain 
of  notices,  it  is  fatal  to  the  holder's  demand.  We  can  not  eke 
out  tbe  under-diligence  of  one  party  by  the  over-diligence  of 
another.  Tbis  is  settled  by  authority  and  upon  sound  reason; 
for,  iiS  the  recourse  of  any  immediate  indorser  against  those 
who  lie  behind  him,  arises  from  his  own  liability  to  pay  tbe  bill  to 
him  to  whom  he  passed  it,  the  laches  which  takes  away  his  liability 
takes  away  theirs  also.  The  instant  such  lacbes  occurs  in  any, 
all  who  might  otherwise  have  been  liable  are  discharged  ai 
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once.  It  would  be  unreasonable  to  permit  ibe  over-diligence 
of  a  prior  indorser  to  give  new  life  to  a  responsibility  which 
had  once  been  annihilated  by  the  negligence  of  another  party 
to  the  bill.  It  is. therefore  not  sufficient  that  in  the  aggregate 
the  drawer  had  notice  as  soon  as  he  had  a  right  to  expect  it. 
The  plaintiff  must  show  that  each  indorsee  has  given  regular 
notice.  The  onus  as  to  this  matter  is  upon  him.  He  recoTera 
upon  the  ground  that  he  has  used  diligence  and  given  due  no- 
tice; and  therefore  he  must  show  dae  diligence  and  due  no- 
tice. And  it  is  not  more  incumbent  upon  him  to  prove  that 
the  drawer  in  fact  received  notice  of  the  non-payment  and  pro- 
test, than  it  is  to  show  that  the  notices  have  all  been  regular 
in  the  several  gradations.  This  is  a  part  of  his  title,  and 
seems,  moreover,  to  be  a  matter  which  can  not  be  permitted  to 
rest  upon  mere  inferences^  but  must  be  expressly  proved:  Law- 
wm  v.  Shenoood,  1  Stark.  314;  2  E.  0.  L.  B.  405. 

In  this  case  such  proof  must  have  been  in  the  power  of  the 
appellants,  if  the  fact  was  as  their  case  requires.  W.  &  J. 
Gummings  and  Wilder  must  have  been  able  Uf  establish  when 
they  respectively  gave  notice,  if  they  gave  it  at  all.  If  we  look 
to  the  special  verdict,  it  is  a  blank  as  to  these  notices.  It  does 
not  appear  that  any  other  notice  was  forwarded  from  Petersburg 
to  Baltimore,  except  the  bill  and  protest;  and  these  could  not 
have  been  sent  on  until  the  tenth,  as  they  left  Norfolk  on  the 
eighth,  and  must  have  reached  Petersburg  on  the  tenth,  accord- 
ing to  the  usual  course  of  mail.  This  was  too  late,  and,  accord- 
ingly, they  were  not  received  until  the  twelfth,  as  the  letter 
of  notice  of  Brown  &  Sons  explicitly  proves. 

Thus,  then,  it  appears  the  special  verdict  does  not  set  forth  a 
good  right  of  action  on  the  part  of  the  plaintiffs.  They  haye 
failed  to  establish  the  various  facts  upon  which  alone  the  de- 
fendant could  be  made  liable.  Feeling  well  satisfied  of  the  .. 
hardship  of  the  case,  and  that  the  rigorous  rules  as  to  these  * 
commercial  securities,  which  a  just  policy  requires  to  be  inflexi- 
ble, probably  work  injustice  in  this  case,  I  have  earnestly  re- 
volved this  matter  in  my  thoughts,  with  a  view  to  discover 
whether  a  venire  de  novo  could  with  propriety  be  awarded.  I 
am  satisfied,  upon  the  maturest  reflection,  that  it  can  not.  If  a 
verdict  is  indeed  imperfect  by  reason  of  any  ambiguity  or  un- 
certainty, so  that  the  court  can  not  say  for  which  party  judgment 
ought  to  be  given,  a  venire  de  novo  ought  to  be  awarded:  Brown 
and  Rives  y.  Ralston  and  Pleasants,  4  Band.  604.  But  if  the 
verdict  be  not  ambiguous  or  uncertain  in  itself,  but  Uie  case 
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made  by  the  plaintiff  is  a  defectiye  cafle,  or  a  defective  title,  then 
the  judgment  should  be  for  the  defendant,  and  a  venire  de  novo 
should  not  be  granted:  Bellows  v.  The  Eallowell  and  Augusta 
Banky  2  Mason,  31.  Now,  in  this  case,  there  is  nothing  ambigu- 
ous or  uncertain;  but  there  is  a  total  failure  to  trace  down  the 
notices  from  Wilder  to  Ferguson,  through  W.  &  J.  Cummings; 
which  was  essential  to  the  plaintiffs'  right  of  action.  With 
every  disposition,  therefore,  to  have  sustained  the  plaintiffs' 
action,  if  it  could  have  been  done  consistently  with  settled 
rules,  I  am  compelled  to  give  my  judgment  against  them;  say- 
ing with  the  lord  chief  justice  in  Nicholson  y.  OotUhil,  in  refer- 
ence to  these  commercial  securities,  that  **  it  is,  perhaps,  better 
to  adhere  to  a  rule,  however  strict,  than  to  relax  it,"  although 
the  justice  of  the  case  be,  without  doubt,  on  the  side  of  the 
party  against  whom  it  operates. 
Judgment  afiSrmed. 

CiUdia  Bank  qf  the  OU  ZhmMonY.  McVeigh,  79  QnAL  559,  to  the  point 
thftt  knowledge  of  dishonor  of  a  bill  of  exchange  does  not  constitate  notioe. 

iKBOLvmoT  or  Makxh  does  not  dispense  with  neoessity  of  notioe  to  chaige 
indorser:  Page  ▼.  Laud,  18  Am.  Dec.  650,  and  see  note,  65%  where  the  other 
on  this  subject  are  collected. 
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[8  Stxwabt  abd  Pobtkb,  136.] 

A  DBfOBinoK  Taken  withoxtt  Notice  to  all  Parties  ia  admiftdble 

aach  defendants  as  have  been  notified,  provided  the  nature  of  the  aetioB 
allows  of  separate  verdicts. 

The  Cusi'OM-HousE  Registeb  is  not  Prima  Facie  Evidence  or  OwmBSBir, 
against  those  named  therein  as  owners,  unless  it  be  connected  with  them 
by  evidence  aliunde  as  being  their  adopted  act. 

The  Non- joinder  of  a  Co-defendant  in  an  action  ex  eontradu  can  only  bt 
taken  advantage  of  by  plea  in  abatement. 

Verdicts  at  Common  Law  might  in  actions  ex  delicto  be  separate,  bat  in  ac 
tions  ex  contractu  must  have  been  joint. 

Part  Owners,  when  Considered  Partners. — ^Part  owners  of  a  vessel  nsing 
the  same  in  trade,  and  participating  in  the  profits  springing  therefrom,  will 
be  considered  partners,  and  as  such,  liable  for  responsibilities  inconed  ia 
that  trade. 

The  Holders  of  the  Legal  Title  to  a  Vessel  are  not  considered  liable  as 
owners,  if  they  have  parted  with  both  possession  and  control  of  the  ves- 
sel, and  only  retain  the  title  for  the  purpose  of  seouiing  future  payments 
of  the  purchase  money. 

The  Defendants  are  Charged  as  Common  Carriers  by  allegations  to  the 
effect  that  *'  defendants  are  the  owners  and  proprietors  of  the  boat,  and 
copartners  in  freighting  on  the  same,  and  that  this  boat  has  been  usoally 
employed  by  them  in  carrying  and  transporting  cotton  and  other  mer- 
chandise from  the  port  of ,  to  the  port  of ,  and  other  places  ia 

this  state,  for  hire." 

The  Liability  or  a  Common  Carrier  extends  to  all  losses,  other  than  thoss 
occasioned  by  the  "  act  of  God,  or  public  enemies." 

''Dangers  or  the  Sea"  and  "  Perils  of  the  Rtvbr"  are  analogons  ftenn^ 
and  will  be  considered  as  of  the  same  meaning. 

"  Perils  of  the  Sea  "  denote  actual  accidents  peculiar  to  that  element^  thai 
may  not  be  avoided  by  the  exercise  of  human  prudence,  but  are  also  i 
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iiines  held  to  include  captures  by  pirates,  and  collisions  occurring  without 
blame  imputable  to  either,  or,  at  all  events,  to  the  injured  vessel. 
Tub  Owneb  of  a  Vessel  is  Liable  for  the  non-observance,  by  the  master, 
of  an  established  custom,  by  which  a  vessel  descending  a  river  is  re- 
quired to  give  way  to  one  ascending. 

The  facts  appear  from  the  opinion. 

Oordon  and  Shortfidge,  for  the  plaintiff. 

Ellis  and  Stewart,  contra. 

Saffold,  J.  Tbis  was  an  action  of  assumpsit,  brought  by  the 
defendants  in  error,  against  the  present  plaintiffs,  William 
Jones,  Benjamin  Horner,  Edward  Sims,  David  Scott,  John 
Jones,  Larkin  Hammond,  and  John  W.  Donaldson,  owners 
and  proprietors  of  the  steamboat  Warrior,  and  copartners 
in  the  freight  of  said  boat,  to  recover  damages  for  the 
loss  of  sixty-nine  bales  of  cotton,  shipped  by  said  Pitcher 
&  Co.  on  board  said  steamboat  to  be  transported  from  Tuska- 
loosa  to  the  port  of  Mobile.  The  declaration  contains  several 
counts,  the  particular  differences  in  which  are  unnecessary  to 
be  noticed.  They  allege,  substantially,  that  the  defendants 
below,  at  and  before  the  time  of  the  shipment  of  this  cotton, 
were  the  owners  and  proprietors  of  the  boat,  and  copartners 
in  freighting  on  the  same;  and  which  boat  was  usually  em- 
ployed by  them  in  carrying  and  transporting  cotton,  and  other 
articles  of  merchandise,  to  and  from  the  port  of  Tuskaloosa  to  the 
port  of  Mobile,  and  other  places  in  this  state,  for  hire;  and  that 
the  said  Larkin  Hammond  was,  for  the  time,  master  thereof; 
and  that  the  plaintiffs,  in  January,  1829,  at  the  port  of  Tuska- 
loosa, at  the  special  instance  and  request  of  the  defendants, 
shipped  on  board  said  boat,  sixty-nine  bales  of  cotton,  then  in 
good  order  and  well  conditioned,  and  of  great  value,  viz.,  of 
the  value  of  five  thousand  dollars,  to  be  taken  care  of,  and 
safely  and  securely  carried  and  conveyed,  in  and  on  said  boat, 
to  the  port  of  Mobile,  and  there  to  be  delivered  in  like  good 
order  and  condition,  unto  Samuel  St.  John,  jun.,  or  his  as- 
signs, the  dangers  of  the  river  only  excepted;  and  that  in  con- 
sideration thereof,  and  of  freight,  at  the  rate  of  one  dollar  per 
bale,  for  said  cotton,  the  said  defendants  undertook,  and  faith- 
fully promised  the  plaintiffs,  that  the  cotton  should  be  safely 
and  securely  carried  and  conveyed  and  delivered  in  Mobile,  as 
aforesaid;  yet  that  the  said  defendants,  regardless  of  their 
duty  and  undertaking,  as  aforesaid,  wholly  failed  and  refused 
to  comply  therewith.   But  on  the  contrary  thereof,  through  the 
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mere  oareleBsness,  negligence,  improper  oonduct,  and  want  of 
ekill  of  the  then  master,  and  of  the  boat  bands  and  servants 
under  him,  the  said  boat  Warrior  was  run  down  upon,  and 
came  into  collision  with  the  steamboat  Erie,  whereby  the 
former  was  sunk,  and  the  whole  of  the  aforesaid  cotton  became 
and  was  wholly  lost  to  the  plaintiffs. 

The  trial  was  had  on  the  general  issue  joined  between  all  the 
parties.  Judgment  was  rendered  for  the  plaintiffs  below, 
against  all  the  defendants,  except  Sims  and  Scott,  from  which 
the  other  defendants  prosecute  this  appeal. 

All  the  questions  presented  for  revision  arise  out  of  a  bill  of 
exceptions  taken  on  the  trial  by  the  said  defendants.  From 
the  exceptions,  it  appears  that  the  deposition  of  J.  B.  Leavena 
had  been  taken,  and  was  offered  in  evidence;  that  the  commis- 
sion for  taking  the  same,  entitled  the  cause  as  one  pending  be- 
tween Charles  G.  Pitcher  &  Co.,  as  plaintiffs,  and  William 
Jones,  jun.,  and  others,  defendants,  and  that  the  certificate  of 
the  commissioners  taking  the  testimony,  in  stating  the  title 
named  all  the  parties,  plaintiffs  and  defendants,  except  that  the 
name  of  John  Jones,  one  of  the  defendants,  was  omitted.  It 
is  also  stated  that  it  did  not  appear  that  there  was  any  other 
cause  in  the  court  wherein  the  parties  whose  names  were  ex- 
pressed in  the  commission  were  parties  litigant;  and  it  appeared 
that  the  title  of  the  cause  in  the  commission  corresponded  with 
that  on  the  docket  of  the  court.  The  deposition  was  taken  by 
consent,  in  writing,  designating  the  time  and  place,  and  signed 
by  A.  Beady,  for  Sims  &  Scott;  Shortridge  &  Sims,  for  Donald- 
son &  Hammond;  Gayle  &  Vandyke,  for  Wm.  Jones,  jun.; 
that  the  names  of  Horner  and  John  Jones  (for  whom  the  latter 
counsel  had  appeared  in  pleadings  as  well  as  for  Wm.  Jones, 
jun.)  were  not  expressed,  nor  was  their  consent,  or  waiver  of 
xu>tice,  or  the  service  thereof  in  any  other  way  shown.  The 
admissibility  of  the  evidence  was  objected  to,  on  the  grounds 
that  John  Jones  had  no  notice  of  the  time  and  place  of  taking 
it;  and  that  the  certificate  and  commission  did  not  sufficiently 
identify  the  cause.  But  the  court  overruled  the  objection,  ex- 
cept as  to  John  Jones,  and  permitted  the  testimony  to  be  read 
against  the  other  defendants. 

The  plaintiffs'  counsel  further  offered  in  evidence  to  the  joxy 
a  sworn  copy  of  the  registry  of  the  steamboat  Warrior,  made  in 
the  custom-house  at  Mobile,  with  a  view  of  showing  the  defend- 
ants were  owners  of  said  boat;  which  enrollment  is  in  the  asoal 
form,  purporting  to  have  been  made  on  the  affidavit  of  Wm. 
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Jones,  Jan.,  of  Mobile,  in  conformity  to  the  act  of  congress  in 
Bucb  case  i^rovided;  and  stating  that  be,  together  with  others 
therein  named,  citizens  of  the  United  States,  were  the  sole  own- 
ers of  the  boat:  that  she  was  built  in  Ohio,  etc.  To  the  read- 
ing of  which  the  defendants  objected;  which  objection  was 
sustained  as  to  all  the  defendants,  except  said  Wm.  Jones,  on 
whose  oath  the  enrollment  appeared  to  have  been  made  in  the 
custom-house,  and  against  him  it  was  read  to  the  jury. 

It  was  also  proved  that  the  steamboat  Warrior  was  carrying 
freight  on  account  of  her  owners;  that  there  was  a  clerk  on 
board,  who  kept  the  books,  in  which  were  charged  acconnts  for 
freight.  There  was  no  particular  proof  of  a  partnership,  other 
than  the  reception  of  freight  upon  the  account  of  the  owners. 
"T^e  court  instructed  the  jury  that  they  might  find  against  such 
of  the  defendants  as  were  joint  owners,  if  they  were  liable,  and 
in  favor  of  such  as  were  not  liable."  There  were  no  instruc- 
tions given  or  requested  to  be  given  to  the  jury,  as  to  how  many 
of  the  defendants  were  partners,  other  than  what  appears  in 
the  other  parts  of  the  record  referred  to. 

The  defendants,  Sims  and  Scott,  offered  in  evidence,  and 
read  to  the  jury,  a  contract  under  the  hands  and  seals  of  said  Ed- 
ward Sims  and  David  Scott,  of  the  first  part,  and  John  W.  Don- 
aldson and  Larkin  Hummond,  of  the  second  part;  by  which  each 
party  bound  themselves  to  the  other,  in  the  penal  sum  of  seven 
thousand  dollars;  with  a  condition  thereto,  reciting  that  the 
parties  of  the  second  part  had  purchased,  from  the  parties  of 
the  first  part,  one  half  of  the  steamboat  Warrior  (which  was 
the  amount  of  their  interest  therein),  for  the  sum  of  three  thou- 
sand five  hundred  dollars,  to  be  paid  in  freight  on  said  boat,  at 
particular  rates  therein  stipulated;  also,  that  the  parties  of  the 
second  part  should  assure  the  boat,  in  some  solvent  insurance 
office,  and  the  policy  of  insurance  should  be  placed  in  the 
hands  of  the  parties  of  the  first  part,  as  a  further  security  for 
the  payment  of  the  purchase  money.  And  the  parties  of  the 
first  part  acknowledged  themselves  bound,  in  the  event  of  the 
payments  being  made,  as  aforesaid,  then  to  make  good  and 
legal  title  to  the  party  of  the  second  part,  to  one  half  of  the 
boat,  as  aforesaid,  at  the  custom-house  in  Mobile,  or  as  soon 
thereafter  as  demanded;  which  contract  bears  date  the  ninth  of 
September,  1828  (the  bill  of  lading,  in  the  usual  form,  for  the 
lost  cotton,  bearing  date  the  twentieth  of  January,  1829).  The 
court  instructed  the  juiy  that  the  contract  between  Sims  & 
Scott  and  Hammond  &  Donaldson  was  a  transfer  of  the  right 
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of  the  former,  in  the  boat,  to  the  latter;  and  was  sufficient  to 
discharge  the  former  from  all  liability  for  losses  subsequently 
occasioned  by  that  boat,  unless  the  contract  was  fraudulent,  or 
they  had  subsequently  received  a  portion  of  the  earnings  of  the 
boat,  or  had  participated  in  the  appointment  of  a  master,  or 
had  done  some  other  acts  of  ownership.  The  agent  of  the 
plaintiffs,  who  shipped  the  cotton  on  the  Warrior,  having 
proved  that  he  did  not  ship  on  the  credit  and  at  the  risk  of  the 
defendants,  Sims  &  Scott,  but  on  the  credit  and  risk  of  the 
other  defendants,  the  court  directed  the  jury  that  notice  to  the 
plaintiffs,  or  their  agent,  that  Sims  &  Scott  had  transferred 
their  right  to  Hammond  &  Donaldson  before  the  shipment  of 
their  cotton,  would  prevent  the  plaintiffs  from  charging  them 
as  joint  owners;  and  that  an  actual  notice  of  the  transfer  bj 
Sims  &  Scott  to  Hammond  &  Donaldson,  need  not  be  given  to 
the  other  joint  owners,  nor  their  consent  be  obtained,  in  order 
to  exempt  Sims  &  Scott  from  liability  to  the  plaintiffs. 

Evidence  was  also  offered  to  show  that  the  Warrior  and  steam* 
boat  Erie  came  in  collision,  and  the  Warrior  was  thereby  sunk. 
It  was  further  proved  that  the  Erie  was  ascending  and  the  War* 
rior  descending  the  river,  and  that  by  the  understanding  of  mas- 
ters of  boats  the  descending  boat  must  give  the  point,  or  pass 
on  the  outside  of  the  ascending  boat;  but  it  was  customary  for 
either  the  ascending  or  descending  boat  to  go  on  either  side  of 
the  river  and  hug  the  points  if  deemed  advisable,  and  it  waa 
considered  they  had  a  right  to  do  so;  when  the  collision  hap- 
pened there  was  darkness,  which  prevented  the  witnesses  from 
seeing  more  than  twenty-five  or  fifty,  or  a  hundred  yards,  which 
latter  was  about  the  width  of  the  river  at  that  point.  There  was 
also  some  evidence  of  the  Erie  having  turned  towards  the  near- 
est bank  that  the  Warrior  might  pass  outside  of  her,  but  on  the 
former  discovering  that  the  latter  did  not  bear  out  she  turned 
into  the  stream,  believing  a  collision  unavoidable,  and  that  she 
might  sustain  as  little  injury  as  possible  from  the  shock. 

The  court  instructed  the  jury  that  apart  from  contract,  at 
common  law,  common  carriers  by  land  or  water  were  only  ex- 
cusable for  losses  which  happened  by  the  act  of  God,  or  the 
public  enemies.  That  the  bill  of  lading  before  them  contained 
an  exception  which  limited  to  some  extent  their  common  law 
liability;  this  exception  was  expressed  by  the  words  '*  dangers 
of  the  river  only  excepted;"  that  all  the  English  and  American 
decisions  concur  in  the  conclusion  that  they  signify  the  natural 
accidents,  incident  to  the  river  navigation,  and  not  such  as  skill 
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and  foresight  could  avoid.  In  illustration  of  which  the  court 
instructed  the  jury  that  where  two  vessels  meet,  in  such  a  situ- 
ation that  a  collision  can  not  be  avoided  by  human  prudence  or 
skill,  and  a  loss  ensues,  it  is  such  a  loss  as  the  owners  would 
not  be  answerable  for.  Further,  that  where  two  boats  meet  at 
a  point  in  the  river  where  it  is  so  narrow  that  they  can  not 
pass,  and  can  neither  recede  nor  stop,  but  a  collision  is  un- 
avoidable and  a  loss  happens,  it  would  be  attributed  to  the  dan* 
gers  of  the  river,  if  the  ofScers  on  the  losing  boat  had  taken  the 
precaution  to  ascertain  that  the  narrow  was  unobstructed  before 
it  was  entered.  Again,  if  by  an  understanding  among  the  mas- 
ters of  boats  it  is  the  custom  for  ascending  and  descending  boats 
to  go  on  different  sides,  and  either  should  deviate  from  her  ac- 
customed track  and  pass  to  the  side  assigned  to  the  other,  and 
while  there  a  loss  occurs  to  her  by  being  struck  by  the  other 
boat,  the  exception  in  the  bill  of  lading  will  not  excuse  her 
owners  from  accountability  for  such  loss.  Lastly,  when  a  boat 
continues  to  pursue  its  course  on  a  river,  after  it  has  become  so 
dark  that  an  object  in  advance  of  it  which  might  occasion  a  loss 
can  not  be  seen  in  time  to  be  avoided,  and  a  loss  ensues,  the 
exception  in  the  bill  of  lading  does  not  exempt  the  owners  from 
liability  to  the  injured  party.  The  court  also  instructed  the 
jury  that  the  question  was  not  whether  negligence,  in  the  com- 
mon acceptation  of  that  term,  was  attributable  to  the  master 
and  the  officers  of  the  steamboat  Warrior;  but  whether  a  loss 
had  been  sustained  by  the  plaintiffs,  in  consequence  of  the  sink- 
ing of  that  boat,  which  the  employment  of  prudence  and  skill 
on  the  part  of  the  proper  officers  might  have  prevented. 

The  defendant's  counsel  requested  the  couri^  to  instruct  the 
jury  that  one  partner,  without  the  consent  of  the  others,  can  not 
introduce  a  third  person  or  partner  into  the  concern;  which  the 
court  refused,  except  as  already  stated. 

There  was  no  proof  of  a  sale  by  Sims  &  Scott  to  Hammond 
&  Donaldson,  of  their  interest  in  the  Warrior,  before  the 
date  of  the  contract  referred  to;  nor  was  there  any  proof  con- 
ducing to  show  that  Sims  &  Scott  were  under  any  contract  with 
the  other  joint  owners  to  retain  an  interest  in  the  boat  for  any 
definite  period. 

To  the  foregoing  opinions  and  decisions — to  the  instructions 
to  the  jury,  as  stated,  and  also  the  refusals  to  instruct,  as  re* 
quested,  the  defendants,  against  whom  the  verdict  was  had, 
excepted. 

Am.  I>bo.  Tol.  XXIV— 4d 
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The  assignments  of  error  embrace  various  exceptions,  which 
I  arrange  and  number  as  follow : 

1.  The  court  permitted  the  testimony  of  Leavens  to  be  read 
to  the  jury  as  evidence. 

2  The  court  permitted  the  register  of  the  boat  to  be  read  as 
evidence. 

3.  The  court  instructed  the  jury  they  might  find  against  such 
of  the  defendants  as  were  joint  owners,  and  in  favor  of  such  as 
were  not. 

4.  It  was  erroneous  to  decide  that  the  contract  between  Sims 
&  Scott  and  Hammond  &  Donaldson  discharged  the  former 
from  liability. 

5.  The  court  charged  the  jury  that  common  carriers  were 
liable  for  all  losses,  unless  occasioned  by  the  acts  of  God  or  the 
public  enemies,  or  such  as  fall  within  the  exception  in  the  bill 
of  lading,  relating  to  the  dangers  of  the  river,  and  in  his  expo- 
sition of  this  exception. 

6.  The  instructions  were  erroneous  in  relation  to  the  castom 
of  ascending  and  descending  boats  in  yielding  the  points. 

Some  other  minor  exceptions  were  noticed  in  argument;  but 
I  consider  the  above  as  including  all  that  are  worthy  of  exam- 
ination and  necessary  to  this  decision. 

In  reference  to  the  objection  to  the  title  and  description  of 
the  suit,  as  given  iu  procuring  the  depositions  of  Leavens,  I  con- 
ceive it  sufficient  in  stating  the  case  to  have  given  the  title  of 
the  firm  composed  by  the  appellees,  that,  in  the  case  of  part- 
ners, this  is  all  that  is  necessary  or  usual  in  practice.  Thiswaa 
done  in  the  commission,  by  entitling  them,  Charles  G.  Pitcher 
&  Co.;  and  the  names  of  the  persons  composing  the  firm  are 
also  given  in  the  certificate  of  the  commissioners.  Where  several 
persons  not  being  general  partners  are  co-plaintiffs  or  defendants, 
the  suit  can  be  identified  with  reasonable  certainty,  by  entitling  it 
in  the  name  of  one  or  more  of  them,  with  the  additional  words, 
*'  and  others."  In  taking  the  evidence,  the  cause  may  be  en- 
titled in  like  manner;  or,  with  equal  propriety,  the  names  of  all 
may  be  given,  as  appears  to  have  been  intended  in  this  instance. 
But,  in  setting  out  the  names  of  all  the  defendants,  the  com- 
jnissioners  have  omitted  John  Jones,  one  of  them.  Without 
deciding  whether  this  furnished  him  a  legal  objection  to  the 
testimony,  it  is  sufficient  to  say  it  was  excluded  as  against  him, 
and  tis  all  the  others  were  properly  named  in  the  certificate, 
and  which,  with  the  commission,  afforded  reasonable  certainty 
as  to  the  identity  of  the  suit,  and  the  title  in  the  commission 


Jan.  id33.]  Jones  v.  Pitgheb.  723 

corresponded  with  that  as  stated  on  the  docket,  as  there  did  not 
appear  to  have  been  any  other  suit  upon  the  docket  which  could 
be  mistaken  for  this— or,  in  fact,  any  surprise — I  can  not  at- 
tach weight  to  this  exception.  As  respects  the  want  of  consent, 
or  notice  of  taking  the  testimony,  it  appears  that  the  consent  of 
all  the  defendants  was  duly  given  by  their  counsel,  except  as  to 
John  Jones  and  Benjamin  Horner;  and  that  they  were  represented 
in  the  defense  by  the  counsel  who  signed  the  consent  for 
William  Jones,  jun.  Waiving,  however,  the  question  whether 
that  circumstance  could  be  considered  tantamount  to  general 
service  of  notice  on  the  same  counsel,  which  would  have  been 
legal,  it  is  sufScient  to  repeat  that  the  testimony  was  not  ad- 
mitted against  John  Jones,  and  this  exception  does  not  appear 
to  have  been  taken  in  favor  of  Horner.  The  fact  may  not  have 
been  brought  to  the  notice  of  the  court,  or  that  ground  of  ex- 
ception may  have  been  expressly  waived  by  him.  The  rule  is, 
*'  that  no  point  can  be  regarded  as  a  proper  subject  of  appeal, 
which  has  not  been  expressly  litigated  below:"  Mumford  v. 
Nicfioll,  20  Johns.  625,  opinion  of  J.  Wordsworth. 

If,  therefore,  it  shall  be  found,  in  the  further  examination  of 
the  case,  that  part  of  the  defendants  could  legally  be  convicted, 
and  others  discharged,  from  which  it  would  follow  that  evidence 
may  have  been  admissible  against  some,  which  was  not  against 
others;  on  this  point  there  would  appear  to  be  no  error. 

2.  That  the  register  of  the  boat  was  admitted  as  evidence. 
The  enrollment  was  made  on  the  affidavit  of  William  Jones,  jun., 
one  of  the  defendants,  and  against  him  only  it  was  admitted  as 
evidence;  a  sworn  copy,  however,  of  the  register,  as  found  on 
the  books  of  the  custom-house,  without  other  proof  that  the 
affidavit  on  which  it  was  entered  was  made  by  Jones,  is  the 
evidence  in  question.  Admitting  that  the  register,  with  proof 
of  the  taking  of  the  affidavit,  would  be  evidence  against  the  de- 
ponent, it  is  a  different  question  whether,  without  such  proof, 
it  is  evidence. 

Judge  Kent,  3  Com.  113,  remarks,  that  ''the  register  is  not 
of  itself  evidence  of  property,  unless  it  be  confirmed  by  some 
auxiliary  circumstance,  to  show  that  it  was  made  by  the  au- 
thority or  assent  of  the  person  named  in  it,  and  who  is  sought 
to  be  charged  as  owner."  That,  **  without  proof  to  connect 
the  party  with  the  register,  as  his  direct  or  adopted  act,  the 
register  has  been  held  not  to  be  even  prima  fade  evidence  to 
charge  a  person  as  owner."  The  case  of  Sharp  v.  The  United  In^ 
9urance  Company,  14  Johns.  201,  was  an  action  by  John  Sharp, 
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survivor  of  Bobexk  Sharp,  to  recover  back  the  premium  of  in- 
surance on  the  ship  Hercules,  on  a  voyage  from  New  York  to 
Liverpool,  on  the  allegation  that  he  and  his  brother,  Robert 
Sljarp,  were  not  owners  when  the  policy  was  effected.  To 
prove  this  the  plaintiff  offered  in  evidence  the  register  of  the 
ship,  dated  second  June,  1809,  by  which  it  appeared,  on  the 
oath  of  David  Dunham,  that  he,  together  with  Robert  Sharp, 
were  the  owners.  The  policy  bore  date  the  twenty-fourth  Octo- 
ber, 1810.  Spencer,  J.,  delivered  the  opinion  of  the  court,  and 
observed  that  the  only  question  was,  whether  the  register  was 
evidence,  prima  yhci^,  that  Robert  and  John  Sharp  were  not 
the  owners.  That  ''the  object  of  the  register  was  to  show  the 
character  of  the  vessel,  and  to  entitle  her  to  the  advantages 
secured  by  law  to  vessels  of  our  own  country."  That  "it 
would  be  incongruous  to  allow  a  person  who  applies  for  an  in- 
surance, representing  himself  to  be  the  owner  of  the  vessel,  to 
set  up  the  act  of  obtaining  a  register  as  evidence  to  the  con- 
trary, especially  after  the  lapse  of  several  months  after  it  bears 
date.  Dunham  was  a  competent  witness,  and  he  ought  to  have 
been  examined^  or  some  proof  should  have  been  offered,  to 
show  how  the  ownership  stood  when  the  insurance  was  effected; 
that  the  oath  of  the  owner  in  obtaining  a  register  is  proof  for 
no  other  purpose.  The  register  would  not  be  evidence  against 
Sharp,  unless  it  were  shown  that  he  sanctioned  or  adopted  it;" 
and  that  the  principles  he  advanced  were  fully  supported  by 
many  English  decisions:  4  Taunt.  651;  2  Id.  5;  3  Id.  176;  3 
Cowp.  240;  8  East,  10;  4  Id.  130;  14  Id.  226;  17  Id.  169.  This 
New  York  case  was  different  from  the  one  under  consideration, 
inasmuch  as  in  that  the  register  was  offered  in  favor  of  the  one 
charged  as  owner  to  prove  the  contrary,  and  was  inconsistent 
with  the  policy  subsequently  obtained. 

But  the  principle  of  the  decision  would  seem  equally  to  ex- 
clude the  register  as  evidence  of  ownership,  eveu  against  those 
purporting  to  be  owners,  until  shown  to  have  been  sanc- 
tioned or  adopted  by  them;  and  to  sustain  the  position  that  the 
register  alone,  purporting  to  have  been  made  on  the  affidavit  of 
one  or  more  of  them,  would  not  prove  the  fact.  Some  evidenee 
is  necessary  from  a  witness  that  can  iestif}*'  to  the  fact  of  taking 
the  oath,  or  otherwise  sanctioning  or  adopting  the  enrollment. 
It  is  suggested  in  argument  that  this  particular  exception  was 
not  taken  and  reserved  on  the  trial.  The  bill  of  exceptions  shows 
that  a  sworn  copy  of  the  register,  was  offered  with  a  view  of 
proving  tbat  the  defendants  were  owners  of  the  boat;  it  does 


Jan.  1833.]  Jones  v.  Pitcheb.  725 

not  appear  that  any  foundation  was  laid  for  its  admission,  or 
that  any  other  proof  of  its  authoiity  accompanied  it;  but  it 
does  appear  to  have  been  objected  to,  and  that  the  objection  was 
overruled  as  to  William  Jones,  one  of  tbe  defendants,  on  whose 
oath  it  appeared  to  have  been  made  in  the  custom-house. 
From  this,  the  rational  inference  is  that  it  purported  to  have 
beeu  so  made;  and  from  an  inspection  of  it  as  exhibited,  such 
is  the  fact.  It  may  also  be  worthy  of  notice  that,  in  the  opin- 
ion of  the  presiding  judge,  which  accompanies  the  record  as  a 
part  of  it,  be  says:  ''The  register  of  the  boat  appears  on  its 
face  to  have  been  made  on  the  affidavit  of  the  defendant,  Wil- 
liam Jones,  that  he  was  a  joint  owner.  It  was  consequently 
made  with  his  privity,  and  must  be  received  as  an  admission  of 
ownership  by  him." 

The  case  of  The  United  States  v.  Johns,  4  Dall.  412,  is  cited 
on  the  part  of  the  appellees,  and  affords  some  plausibility  to 
the  argument  in  favor  of  its  admissibility.  That  was  an  in- 
dictment under  an  act  of  congress,  declaring  it  a  capital  crime 
to  cast  away  or  destroy  a  vessel,  with  intent  to  prejudice  the 
underwriters.  After  proof  of  the  order  for  insurance,  and  the 
subscription  to  the  policy,  a  copy  of  the  manifest  of  the  cargo, 
certified  under  the  hands  and  seals  of  the  custom-house  offi- 
cers, was  offered  in  evidence,  after  proof  by  a  witness,  that  he 
had  compared  it  with  the  record.  On  objection  made,  that 
there  was  no  evidence  that  the  original  manifest  was  subscribed 
by  the  prisoner,  or  even  delivered  by  him,  the  court  held  that  as 
it  was  made  the  duty  of  the  collector  to  record,  in  books  to  be 
kept  for  that  purpose,  all  manifests,  and  as  it  was  a  record,  the 
proof  was  admissible.  The  report  of  the  case  is  vety  defective 
and  unsatisfactory,  if  the  question  was  duly  considered;  and 
though  the  distinction  between  the  competency  of  a  manifest 
and  a  register  is  not  apparent,  perhaps  the  court  would  have 
recognized  some.  The  object  of  the  manifest  was  to  show  the 
particular  fact  then  in  contest,  that  of  the  register;  was  to 
show  a  fact  distinct  from  the  one  which  it  was  offered  to  prove, 
viz.:  the  national  character  and  particular  description  of  the 
vessel.  But  if  the  principle  be  the  same,  I  should  incline  to 
question  the  authority  of  John's  case.  It  was  a  nisi  prius  de* 
cision,  in  the  federal  circuit  court,  and  the  prisoner  was 
acquitted,  so  that  it  did  not  undergo  the  strictest  scrutiny. 

It  is  also  said  by  Starkie,  vol.  1,  p.  179,  that ''  the  register  of  a 
ship  is  evidence  to  negative  ownership,  since  no  one  can  be  an 
owner  who  is  not  registered  as  such,  but  the  register  is  not  neo« 
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essarily  proof  of  the  owuership,  without  showing  the  pri^itj 
of  the  party,  since  the  entry  may  have  been  made  by  a  stranger, 
for  the  purpose  of  fraud.'*  His  first  position  appears  to  re- 
quire qualification,  as  I  think  it  will  be  seen,  that  a  property 
can  exist  independent  of  the  enrollment:  Weston  v.  Penniman, 
1  Mason,  306;  3  Kent  Com.  97.  As  to  the  latter  position,  it  is 
difiScult  to  couccive  how  the  privity  can  be  established,  or  the 
danger  of  fraud  or  mistake  excluded,  unless  by  proof  of  the 
ma.king  the  affidavit,  or  some  direct  sanction  or  adoption  of  it. 

In  the  case  of  WendovtT  and  Hinton  v.  Hogeboom^  7  Johns. 
308,  it  was  held  that  a  regular  bill  of  sale  was  not  essential  to 
transfer  the  property  in  a  vessel,  but  the  same  passes  by  deliv- 
ery, like  any  other  chattel;  and  that  the  law  of  the  United 
States,  requiring  the  register  to  be  inserted  in  the  bill  of  sale,  on 
every  transfer  of  a  vessel,  affects  only  its  character  and  priv- 
ileges as  an  American  vessel. 

I  recognize  no  American  statute  which  entitles  registers  of 
vessels  to  more  credence  in  this  country  than  is  allowed  to  sim- 
ilar documents  in  England. 

The  case  of  Frazier  v.  Hopkins  and  Long,  2  Gamp.  N.  P.  170, 
was  an  action  for  repairs  done  to  a  ship.  The  plaintiffs  sought 
to  charge  the  defendants  as  the  registered  owners.  To  prove 
them  such,  a  clerk  from  the  custom-house  was  called,  and  he 
produced  the  register  book,  in  which  was  an  entry  of  the  trans- 
fer of  the  ship  to  the  defendants,  and  who  appeared  to  continue 
the  owners.  Sir  James  Mansfield,  G.  J.,  remarked,  in  the  de- 
cision, that  the  defendants  might  be  the  owners  of  the  ship,  bat 
it  was  not  proven;  that  the  custom-house  books,  by  themselveSy 
were  not  sufficient  to  charge  them,  unless  they  were  made  evi- 
dence, for  that  purpose,  by  act  of  parliament;  that  there  was 
no  proof  to  connect  the  defendants  with  the  entries  relied 
upon;  and,  for  aught  that  appeared,  they  were  ignorant  of  its 
existence  till  it  was  produced  in  court.  That,  perhaps,  the 
oath  taken  by  them  upon  the  transfer  might  be  sufficient;  bat 
the  plaintiffs  had  established  no  connection  between  them  and 
the  property  in  the  ship.  He,  therefore,  directed  a  nonsuit. 
After  which  the  court  of  common  pleas  refused  a  rule  to  show 
cause  against  setting  it  aside. 

The  same  rule  was  applied  in  the  case  of  Smith  v.  Fuge^  3 
Camp.  ^56,  which  was  brought  for  seaman's  wages.  The 
register  was  offered  in  evidence,  from  which  it  appeared  that 
the  defendant  was  the  sole  owner  of  the  ship;  and  that  the 
register  was  granted  on  his  own  oath.      Lord  Ellenborough 


J.in.  1833.]  Jones  v.  Pitcheb.  727 

decided  that  the  defendant  could  not  be  charged  through  the 
medium  of  the  register  without  direct  proof  that  he  took  the 
oath,  or  adopted  the  character  of  the  owner.  That  though  he 
had  no  doubt  but  he  did  take  it,  and  was  the  sole  owner,  yet, 
for  anything  that  appeared,  a  stranger  may  have  taken  the  oath 
in  his  name,    ^ee,  also,  Tinkler  v.  Walpole,  14  East,  226. 

Again,  in  the  case  of  Tud  y.  Martin  and  others,  4  Camp.  89,  the 
defendants  were  charged  as  owners  of  the  ship  Young  Boscious. 
Lord  Ellonborough  there  also  held  that  an  entry  in  the  register 
book  in  the  custom-house,  stating  that  a  certificate  of  the 
register  was  granted  on  the  oath  of  Martin  that  he  was  owner, 
was  not  admissible  as  secondary  evidence  of  ownership  against 
him,  although  it  was  shown  that  all  the  affidavits  on  which 
registers  had  been  granted  had  been  burned  in  the  custom- 
house. He  said  the  plaintiffs  might  call  the  collector's  clerk, 
or  some  person  who  had  seen  the  affidavit,  and  knew  it  was 
made  by  the  party  sought  to  be  charged. 

From  this  review  of  authority  it  sufficiently  appears  there 
was  error  in  permitting  the  sworn  copy  of  the  register  to  go  to 
the  jury  as  evidence,  even  against  William  Jones,  though  it 
purported  to  have  been  granted  on  his  affidavit,  without  other 
proof  of  the  fact. 

8.  It  is  objected  that  the  court  instructed  the  jury  that  it 
was  competent  for  them  to  find  against  such  of  the  defendants 
as  were  joint  owners  of  the  boat,  and  in  favor  of  such  as  were 
not. 

It  is  necessary  to  investigate  with  some  minuteness  the  nature 
of  this  injury  and  remedy,  to  test  fairly  the  accuracy  of  this 
principle.  The  doctrine  of  the  common  law  is  understood  to 
be  that  in  an  action  upon  the  case,  against  joint  owners  of  a 
vessel,  for  a  misfeasance,  the  action  is  in  its  nature  joint  and  sev- 
eral; all  the  owners,  or  any  number  of  them,  may  be  joined  as 
defendants,  and  the  plaintiff  may  recover  against  all  or  part  of 
those  who  are  made  defendants;  and,  in  this  respect,  actions  ex 
delicto  are  different  from  actions  ex  contractu.  That  in  actions 
of  the  latter  description,  all  persons  jointly  liable  must  be 
Joined  as  co-defendants.  But  the  practice  has  undergone  a 
modification,  as  respects  the  consequences  of  a  failure  to  join  all. 
In  the  early  cases  in  England,  it  was  held  that  where  the  action 
was  founded  on  contract,  all  the  proprietors  must  be  joined, 
and  that  the  non-joinder  need  not  be  pleaded  in  abatement,  but 
was  a  good  ground  of  nonsuit  at  the  trial:  Boson  v.  Sandford,  2 
Show.  478 ;  3  Mod.  321.    But  it  appears  that  this  latter  point  has 
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Binoe  been  settled  differently  in  Bice  y.  Shuie,  5  Burr.  2611,  K.  B. ; 
aod  in  AbboU  y.  Smith,  2  Bl.  947,  in  the  C.  Pleas,  and  that  the 
usual  practice  has  subsequently  been  to  require  the  non-joinder 
to  be  pleaded  in  abatement,  or  the  exception  will  be  waiyed. 
This  rule  of  practice  is  evidently  most  salutary;  it  avoids  the 
danger  of  defeat  in  many  actions  for  the  same  cause,  and,  for 
the  want  of  information,  very  often  possessed  by  the  defend* 
ants  alone.  By  the  reasonable  requisition  that  if  they  will  ex- 
cept  to  the  non-joinder  of  others,  as  defendants,  they  shall  do  so 
by  plea  in  abatement,  thereby  disclosing  their  knowledge  of  the 
persons  jointly  liable  with  them,  the  plaintiff  need  be  exposed 
to  but  one  defeat,  and  more  summary  justice  can  be  done. 

In  the  case  of  Goveli  v.  Radnidge,  3  East,  62,  the  action  was 
ex  delicto  against  carriers  for  carelessly  and  negligently  dam-' 
aging  the  plaintiff's  goods.  On  not  guilty  pleaded,  one  defend* 
ant  was  convicted  and  the  others  were  acquitted :  a  motion  be- 
ing made  in  arrest  of  judgment.  Lord  Ellenborough  pronounced 
the  Qpinion  of  the  court,  and  distinguished  that  case  from  Boson 
Y.  Sand/ord,  which  was  in  assumpsit,  and  said  it  was  uot  appli- 
cable to  the  one  before  him,  which  was  an  action  on  the  case. 
He  thought  there  was  no  objection  to  allowing  the  plaintiff  to 
allege  his  gravamen,  if  he  preferred  it,  as  consisting  in  a  breach 
of  duty,  arising  out  of  an  employment  for  hire,  and  to  treating 
such  breach  as  tortious  negligence  instead  of  considering  the 
same  circumstances  as  forming  a  breach  of  contract,  implied 
from  the  same  consideration  of  hire.  He  held  that  the  plaint- 
iff was  entitled  to  judgment  against  the  one  defendant,  against 
whom  alone  the  verdict  had  been  found. 

The  cases  of  Powell  v.  Layton,  5  Bos.  &  Pul.  365;  Max  v.  Bob 
eriSy  12  East,  89;  and  Butherton  y.  Wood,  6Bord.  &  Bing.  64,  all 
sanction  the  same  principle,  that  in  ordinary  cases  of  liability 
incurred  by  common  carriers,  the  plaintiffs  may  elect  for  their 
remedy,  actions  either  in  form  ex  contractu,  or  ex  ddicio  ;  that  if 
the  former,  it  must  be  in  assumpsit;  if  the  latter,  case;  and  that 
the  form  adopted  must  be  prosecuted  and  defended  according  to 
its  distinct  nature.  In  the  latter  case  referred  to,  the  court 
remarked,  that  it  was  an  action  upon  the  case  against  a  com- 
mon carrier,  upon  a  duty  imposed  by  the  custom  of  the  realm; 
or,  in  other  words,  by  the  common  law.  That  a  breach  of  that 
duty  was  a  breach  of  the  law;  and  for  which  an  action  would 
lie  founded  on  the  common  law;  which  action  wanted  not  the 
aid  of  a  conte'act  to  support  it.  That  the  action  of  a88um|)8it 
would  also  lie.  but  it  was  of  recent  date,  compared  with  the 
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other;  and  that  actions  upon  the  case  were  seyeral,  as  well  as 
joint. 

The  case  of  the  Orange  Bank  ▼.  Broton,  3  Wend  158,  was  an 
action  upon  the  case  against  six  defendants  as  proprietors  of  a 
steamboat,  in  which  thej  were  charged  as  common  carriers  for 
the  loss  of  property;  the  gravamen  was  alleged  to  haye  arisen 
from  a  breach  of  duty.  On  a  plea  in  abatement,  that  there 
were  other  proprietors  (naming  them)  who  were  jointly  liable, 
and  to  which  the  plaintiff  demurred,  the  plea  was  overruled, 
and  a  respondeas  ouster  awarded.  In  the  revision  of  the  case, 
in  the  supreme  court.  Chief  Justice  Savage  delivered  a  lumin- 
ous opinion  (as  that  of  the  court),  taking  a  comprehensive  view 
jf  the  whole  doctrine.  He  adverted  to  the  cases  above  referred 
to,  aud  several  others,  and  said,  each  form  of  action  against 
common  carriers  has  its  advantages  and  disadvantages.  That 
if  assumpsit  be  brought  it  may  be  abated  for  non-joinder  of 
proper  parties;  but  it  survives  against  the  personal  representa- 
tives; and  the  common  counts  may  be  joined  in  the  declaration. 
If  the  action  be  in  form  ex  delicio,  and  founded  on  the  custom, 
the  suit  does  not  abate  for  the  non-joinder  of  all  the  proper 
parties;  and,  in  a  proper  case,  a  count  in  trover  may  be  joined. 

It  was  there  held  to  be  the  true  rule,  as  deduced  from  all  the 
cases,  that  an  action  solely  on  the  custom  is  an  action  of  tort. 
That  in  such  action  all  or  any  number  of  the  owners  of  a  vessel, 
coach,  etc.,  used  by  common  carriers,  may  be  sued,  and  judg- 
ment may  be  rendered  on  a  verdict  against  all  or  any  part  only 
of  those  against  whom  the  action  is  brought;  the  plaintiff  has  his 
choice  of  remedies,  either  to  bring  assumpsit  or  case;  that  when 
one  or  the  other  action  is  adopted,  it  must  be  governed  by  its  own 
rules.  But  if  the  plaintiff  states  the  custom,  and  also  relies  on 
an  undertaking,  general  or  special,  as  in  Bason  v.  Sandford^ 
and  some  others,  then  the  action  may  be  said  to  be  ea;  delicio, 
qiuuif  ex  contractu ;  but  in  reality  is  founded  on  the  contract, 
and  to  be  treated  as  such. 

The  chief  justice,  in  that  case,  also,  corrected  his  error,  in  the 
previous  case  of  Alien  v.  Sewall,  2  Wend.  338,  where  he  had  said 
that  in  an  action  ex  contractu,  in  which  there  was  a  non-joinder  of 
proper  defendants,  advantage  could  be  claimed  of  it,  otherwise 
than  by  plea.  He  said  he  was  satisfied  his  former  opinion  was 
incorrect. 

Mr.  Jeremy,  in  his  Law  of  Carriers,  p.  117,  says:  '*  The 
present  usage  sanctions  the  principles  and  adopts  the  ad- 
vantages of  both  forms  of  actions,  by  permitting  the  case  to  be 
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ctmsidered  either  way,  as  arising  ex  contractu  or  ex  delicto,  ac- 
cording as  the  neglect  of  dut}',  or  breach  of  '*  more  express  con- 
tract, is  meant  to  be  relied  upon  as  the  cause  of  injury;"  and 
that  ''by  this  means  a  mult'iplicity  of  actions,  and  the  expense 
i!  useless  pleas,  are  avoided;  and  the  plaintiff,  as  his  con- 
venience requires,  frames  his  principal  count  so  as  to  join  a 
count  in  trover  therewith  in  the  one  case,  or  the  money  counts 
in  the  other,  according  as  he  may  have  separate  causes  of  ac- 
tion to  which  such  counts  are  respectively  applicable." 

Again,  he  says,  p.  124:  ''Where  several  carriers  are  co- 
defendants,  and  judgment  is  executed  against  one  of  them 
only,  there  seems  to  be  no  doubt  but  that  the  action  would  be  so 
far  considered  to  be  founded  on  contract,  as  to  make  the  others 
liable  to  contribution;  notwithstanding  the  form  of  the  action  may 
have  been  in  tort.  But,  where  the  injury  arises  from  the  gross 
negligence  or  malfeasance  of  such  individual,  he  can  not  com- 
pel the  others  to  contribute." 

But,  as  early  as  1750,  in  the  case  of  Dale  v.  HaU^  1  Wils. 
281,  the  court  of  king's  bench  sustained  an  action  of  assumpsit 
against  a  common  carrier  by  water,  on  his  general  undertaking, 
according  to  the  custom.  It  was  there  held,  that  Mie  law  raises 
the  promise  to  carry  safely,  which  shows  that  the  action  may  be 
ex  coniraclu,  and  that  no  special  promise  need  be  proven;  also, 
that  a  defendant,  in  such  a  case,  is  answerable  in  all  events, 
except  for  losses  sustained  by  the  act  of  God,  or  the  king's 
enemies:  Selw.  N.  P.,  tit.  Carrier;  4  East,  371;  5  Id.  428,  512; 
6  Id.  564;  3  Id.  62. 

The  result  of  all  these  authorities  I  conceive  clearly  to  be 
that,  in  an  action  against  carriers,  in  form  ex  delicto,  all  or  any 
part  of  the  joint  owners  of  the  vessel  or  other  vehicle  of  trans- 
portation, may  be  joined  as  defendants,  and  that,  on  trial,  all 
or  any  part  of  the  defendants  may  be  convicted,  and  judgment 
given  accordingly.  This  action,  however,  is  in  assumpsit,  the 
nature  of  which  is  different,  and  that,  in  this  form,  the  prac- 
tice, under  the  common  law  in  England,  and  in  New  York  and 
other  states  of  the  Union,  requires  that  all  the  joint  owners 
shall  be  joined  as  defendants,  and  that  all  must  be  convicted, 
or  none.  Yet,  if  there  be  a  non- joinder  of  defendants,  even  in 
assumpsit,  according  to  the  recent,  and,  I  think,  most  correct 
j^ractice,  it  can  only  be  taken  advantage  of  by  plea  in  abate- 
mt'ut.  Then,  unless  there  be  some  statute  to  vary  the  case,  in 
this  state  the  rule  would  appear  fatal  to  this  verdict,  and  con- 
trary to  the  instructions  of  the  judge  below — that  part,  only,  of 
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the  defeDdants  could  be  convicted,  if  all  were  not  found  joint 
owuers  of  tbe  boat. 

Tbe  appellees,  however,  have  referred  to  the  statute  of  1818, 
Toul.  Dig.  449,  "  for  the  better  regulation  of  judicial  proceed- 
ings." The  eighth  section  of  which  provides,  '*  that  whenever 
any  cause  of  action  may  exist  against  two  or  more  partners 
trading  in  partnership,  or  against  partners  of  any  denomina- 
tion whatever,  it  shall  be  lawful  to  prosecute  an  action  agaiust 
any  one  or  more  of  them."  And  the  twelfth  section  is,  "  That 
where  any  suit  shall  be  instituted  against  two  or  more  persons, 
as  partners  in  any  firm,  if  one  or  more  persons,  not  partners  in 
said  firm,  shall  have  been  sued  as  such,  the  court  before  whom 
such  suit  is  or  shall  be  pending,  shall  discontinue  said  suit 
against  such  person  or  persons  as  shall  appear  not  to  be  part- 
ners in  said  firm,  and  proceed  to  judgment  and  execution 
against  all  or  any  of  the  defendants  in  such  action  who  shall 
appear  to  be  partners." 

If  the  joint  owners  of  this  boat  should  have  been  regarded  as 
partners,  as  far  as  this  suit  is  concerned,  within  the  contem- 
plation of  the  statute,  the  verdict  was  a  legal  and  sufficient 
showing  to  the  court  that  some  of  the  persons  sued  as  such 
were  not  partners;  the  defendants  were  sued  as  joint  owners 
and  partners  in  the  business  of  freighting  on  the  boat,  and  it 
was  attempted  to  be  proven  that  two  of  the  defendants  were 
not  joint  owners,  consequently  not  partners;  in  this  aspect  of 
the  case  the  statute  would  sustain  the  instructions,  that  it  was 
competent  to  find  against  the  joint  owners  only,  and  in  favor  of 
such  defendants  as  should  appear  not  to  be  proprietors.  There 
appears  to  have  been  no  special  instructions  given  or  requested 
as  to  which  of  the  defendants  were  partners,  or  what  circum- 
stances of  contract,  or  connection  of  interest  in  the  employ- 
ment of  the  boat,  would  render  the  joint  owners  responsible  in 
this  action  as  partners.  But,  as  above  stated,  the  defendants 
were  declared  against  as  joint  owners  and  partners  in  freight- 
ing on  the  boat,  and  the  jury  have  found  against  part  of  them 
accordingly. 

Then  the  question  recurs  whether,  from  what  appears  of 
record,  the  joint  owners  of  the  boat  should  have  been  held  re- 
sponsible in  the  character  of  partners,  within  the  meaning  of 
the  statute,  for  such  legal  demand  as  the  plaintiffs  could  sus< 
tain  against  them  on  account  of  the  boat. 

Kent,  J.  (in  his  Commentaries,  vol.  3,  p.  117),  observes,  that 
"  the   cases  recognize   the   clear  and   settled   distinction    be- 


732  Jones  v.  Pitcheb.  [Alabama, 

tween  part  owners  and  partners — that  part  ownership  is  but  a 
tenancy  in  common,  and  a  person  who  has  only  a  part  interest 
in  a  ship  is  generally  a  part  owner,  and  not  a  partner.  Ajp 
part  owner,  he  has  only  a  disposing  power  over  his  own  interest 
in  the  ship,  and  he  can  convey  no  greater  title.  But  there  may 
be  a  partnership  as  well  as  a  tenabcy  in  a  vessel;"  and 
"  whether  a  person  is  to  be  considered  as  a  part  owner,  or  as  a 
partner  in  a  ship,  depends  upon  circumstances.  The  former  la 
the  general  relation  between  ship  owners,  and  the  latter  the 
exception,  and  requires  to  be  specially  shown."  But  further, 
he  says:  ''  They  are  analogous  to  partners,  and  liable  as  such 
for  necessary  repairs  and  stores,  ordered  by  one  of  themselves; 
and  this  is  the  principle  and  limit  of  the  liability  of  part  own- 
ers." Also,  that  'Hhe  English  and  Scotch  law  render  part 
owners  in  all  cases  responsible  in  solido,  as  partners,  for  repairs 
and  necessary  expenses  relating  to  the  ship,  and  incurred  on 
the  authority  of  the  master  or  ship's  husband."  He  refers  to 
several  cases  which  sustain  his  positions  so  far  as  they  go. 

In  the  case  of  Seaton  v.  Stanley,^  1  Dall.  129,  one  John  M. 
Taylor,  having  put  a  vessel  on  the  stocks,  contracted  with 
tradesmen,  and  had  the  work  a  little  advanced,  then  sold  one 
half  to  Stanley,  and  one  fourth  to  J.  Carson,  but  continued  to 
be  the  shi]:>'s  husband;  as  such  he  fitted  her  out,  received  the 
bills  of  disbursements,  and  was  paid  by  the  others  their  pro- 
portions of  the  building  (including  the  demand  of  the 
plaintiff),  and  outfit.  While  the  ship  was  on  her  first  voy- 
age, Taylor  failed — the  bill  for  the  painting  not  having  been 
paid,  and  the  other  two  refused  to  pay  it.  The  action  was 
brought  to  recover  this  demand  against  all  three.  It  appeared 
that  Stanley  and  Carson  became  interested  after  the  contract 
for  the  painting  was  made;  but  that  most  of  the  work  was  done 
after  they  had  so  become  interested,  and  after  they  had  engaged 
a  captain  for  the  fship — and  the  account  was  charged  to  the 
ship.  The  court  of  common  pleas  (of  Pennsylvania)  ruled  that 
as  the  work  was  performed  after  they  had  become  owners,  and 
appeared  avowedly  so,  it  was  done  on  their  credit. 

Admitting  the  general  principle  that  part  owners  are  not,  in 
their  general  relation,  partners  in  respect  to  the  property  in  the 
vessel,  does  it  follow  that  they  are  not  to  be  regarded  as  part- 
ners in  respect  to  their  liability  to  others  for  goods  lost  or 
damaged,  or  other  responsibilities  incurred  by  the  vessel? 
They  have  an  entire  community  of   interest  as  respects  the 
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profit  and  loss  in  the  employment  of  the  vessel,  in  proportion 
to  their  respective  interests,  as  in  case  of  a  mercantile  firm. 
Their  contracts  for  freight,  for  stores,  for  assistants,  repairs, 
etc.,  are  numerous  and  complicated  in  like  manner. 

It  is  not  now  made  a  question  whether  a  joint  owner  or  part« 
ner  could  thus  be  charged  beyond  his  proportion  of  the  value 
of  the  vessel;  but  whether  they  are  generally  chargeable  as 
partners  to  customers  and  strangers  for  l^gal  demands  incurred 
by  the  vessel  during  such  joint  ownership.  It  appears  to  be 
conceded  by  all  the  authorities  that  the  owners  are  liable  as 
partners  for  all  legal  claims  for  repairs  and  stores  contracted 
by  themselves  or  agents;  on  what  principle,  then,  can  there  be 
a  difference  as  respects  demands  arising  from  their  breach  of 
contract  in  other  respects. 

Most  of  the  litigation  on  this  subject  has  related  to  the  ques- 
tion whether  or  not  the  joint  owners  were  partners  in  respect 
to  the  property  in  the  vessel;  that  is  a  matter  which  generally 
concerns  only  themselves,  and  to  be  finally  adjusted  by  them, 
so  that  it  is  perfectly  consistent  that  they  should  hold  the  ves- 
sel as  tenants  in  common,  denying  to  each  other  the  power  of 
absolute  control,  or  the  disposal  of  the  vessel,  and  yet  be  part- 
ners in  the  profit  and  loss  from  the  employment  of  the  vessel 
in  the  same  manner  that  several  persons  might  hold  a  house 
and  lot  as  tenants  in  common,  while  they  carried  on  a  mercan- 
tile concern  as  partners  in  the  house.  A  consequence  of  this 
general  relation  of  tenancy  in  common  in  a  vessel  must  be, 
that  each  joint  owner  can  transfer  his  interest  therein  without 
giving  notice  to,  or  obtaining  the  consent  of  the  others,  and 
that  this  is  an  implied  condition  in  any  incidental  partnership 
that  may  arise  from  the  connection^ 

The  subject  has  been  extensively  investigated  in  several  cases 
in  New  York;  perhaps  the  most  satisfactorily  in  the  case  of 
Nicoll  V.  Mumford,  4  Johns.  Ch.  522,  in  the  court  of  chancery; 
and  again  on  appeal:  20  Johns.  611.  The  facts  of  the  case  are 
unnecessary  to  be  noticed,  except  that  the  vessel  was  owned  in 
equal  shares  between  one  Stilwell  and  Mumford,  and  was  fitted 
out  on  a  circuitous  trading  voyage,  at  the  joint  expense  of  the 
parties.  In  both  courts  the  principle  was  recognized,  that  the 
general  relation  of  joint  owners  of  ships,  is  that  of  tenants  in 
common  of  the  vessel;  but  that  joint  owners  of  the  freight  and 
cargo  are  joint  tenants  or  partners.  The  decree  of  the  chan- 
cellor was  reversed  in  the  court  of  errors,  on  the  ground  that 
he  had  confined  the  doctrine  of  partnership,  as  respects  own- 
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ers  of  vesselSy  within  too  narrow  limits.  Yet  his  language  was, 
that  "  Stilwell  and  the  defendant,  being  equally  concerned  in 
the  vessel  and  her  cargo,  and  in  the  profit  and  loss  of  the  voy- 
age, there  could  be  no  doubt  that  the  account  was  to  be  taken 
as  between  partners,  in  respect  to  the  freight  and  caigo;  and 
the  only  difficulty  was,  as  to  the  vessel.  That  as  far  as  the 
defendant  and  Stilwell  were  to  be  considered  partners,  so  far 
the  defendant  was  to  be  allowed  a  lien  on  the  partnership  prop- 
erty, in  respect  to  the  balance  due  him  on  the  partnership 
account,"  etc. 

The  court  of  errors,  in  reversing  the  decree,  declared  the 
joint  interest  to  be  "a  limited  and  special  partnership,  not  only 
as  to  the  cargo,  freight,  and  profits  thereon,  but  as  to  the  fitting 
out  of  the  vessel."  See,  also,  Doddington  v.  EaUett,  1  Yes.  sen. 
497;  SniUh  v.  De  Silica  and  others^  Cow.  469;  Ex  parte  Parry ^  5 
Ves.  jun.  575. 

These  cases  I  think  sufficiently  establish  the  principle,  that 
joint  owners  of  steamboats,  or  other  vessels,  for  the  time  being, 
may  be  viewed  and  treated  as  partners,  in  respect  to  all  liabili- 
ties incurred  by  the  vessel,  and  are  amenable  to  process  as  such, 
at  the  suit  of  any  one  having  a  legal  demand  against  them;  they 
fall  within  the  reason  and  influence  of  our  statute  referred  to, 
and  were  sued  as  partners;  consequently  there  was  do  error  in 
the  instructions,  that  part  only  of  the  defendants  might  be  con- 
victed. 

4.  What  was  the  legal  efiect  of  the  contract  between  Sims  k 
Scott,  and  Hammond  &  Donaldson  ? 

Can  the  agreement  that  the  vendors  should  execute  title  at 
a  future  day,  and  after  payment  of  the  purchase  money  that 
they  should  hold  the  policy  of  insurance  as  collateral  security, 
and  that  the  consideration  should  be  paid  in  freight,  have  the 
effect  to  continue  their  responsibility  as  part  owners?  Every- 
thing else  toward  the  final  consummation  of  the  sale  had  been 
accomplished.  The  interest  actually  passed  into  the  possession 
and  use  of  the  vendees,  and  they  were  exercising  the  right  of 
ownership,  and  sharing  the  profits,  one  of  them  being  master; 
and  the  shipment  was  proven  not  to  have  been  made  on  the 
credit  of  the  vendors.  If  they  were  still  liable,  it  would  seem 
the  vendees  must  also  have  been,  so  that  there  was  a  double 
responsibility  for  the  same  interest. 

The  case  of  Wendover  and  Hinton  v.  Hogeboom  and  others^  be- 
fore referred  to,  was  to  recover  the  price  of  sails  furnished  to 
A.  Yosburgh,  the  master  of  a  vessel.     It  appeared  from  the 
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register,  that,  from  1804  to  1807,  the  defendants  were  the  own- 
ers. But,  in  1805,  an  agreemeDt  was  entered  into  between  the 
defendants  and  Yosburgh,  by  which  the  latter  purchased  and 
received  possession  of  the  yessel,  for  his  sole  and  exclusive 
benefit,  and  was  to  pay  for  it  by  installments;  and  when  this 
was  done,  a  formal  bill  of  sale  was  to  be  executed.  The  sails 
were  afterwards  purchased  on  a  credit;  and,  after  the  expira- 
tion of  the  term,  Yosburgh,  representing  himself  to  be  the 
owner,  obtained  an  extension  of  the  term  of  credit.  The  pur- 
chase money  for  the  vessel  was  paid,  according  to  the  contract; 
but  the  bill  of  sale  was  not  executed  until  1807,  when  Yos- 
burgh, having  sold  the  vessel  to  another,  obtained  the  bill  of 
sale  to  himself  and  conveyed  to  the  other.  The  supreme  court 
held,  that  the  defendants,  the  vendors,  were  not  liable;  and 
this  on  the  ground  that  they  had  ceased  to  be  owners  when 
the  sails  were  purchased,  notwithstanding  the  register  still  ra- 
vnained  in  their  names,  and  the  title  had  not  been  executed;  and 
that  the  credit  was  given  to  the  master. 

In  the  case  of  Leonard  v.  Huntinglon^  15  Johns.  298,  a  sim- 
ilar sale  had  been  made  of  a  brig,  the  payment  to  be  made  by 
Installments,  and  the  bill  of  sale  to  be  afterwards  executed. 
The  possession  and  exclusive  control  immediately  passed  to 
the  vendee.  In  the  mean  while,  the  register  stood  in  the  name 
of  the  oiiginal  owners.  It  was  ruled  that  they  were  not  liable 
for  repairs  made  by  the  direction  of  the  master,  as  agent  for, 
and  on  account  of  the  purchaser,  between  the  time  of  executing 
the  contract  and  the  final  consummation  of  it,  by  the  delivery 
of  the  bill  of  sale;  but  that  the  person  furnishing  the  repairs 
must  look  to  the  purchaser  for  payment.  That  "  the  register 
standing  in  the  name  of  the  defendant  did  not,  in  any  manner, 
determine  the  ownership  of  the  brig." 

The  case  of  Thorn  v.  Hicks,  7  Cow.  697,  is  perhaps  a  more 
perfect  parallel  to  this;  or,  if  there  be  any  difference,  it  is  in 
favor  of  the  vendors  in  this.  There  all  the  profits  of  the  ves- 
sel were  to  be  applied  to  the  payment  until  discharged.  In 
that  case,  the  owners  of  a  sloop  contracted  with  Jacob  Acker, 
that  he  should  take  the  sloop  and  use  it  in  the  freighting  busi- 
ness; out  of  the  proceeds  to  pay  the  owners  their  respective 
portions  of  the  price,  as  fast  as  he  could  earn  the  money  with 
it;  until  paid,  the  legal  title  was  to  remain  in  the  vendors,  and 
then  to  be  transferred  to  Acker.  He  immediately  took  posses- 
sion and  ran  the  sloop,  until  the  loss  of  the  articles  which  had 
been  shipped  on  it;  to  recover  which,  the  action  was  brought 
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against  the  vendors.  The  circumstances  of  the  contract,  and 
tbat  Acker  carried  on  the  business  on  his  own  account,  were 
known  to  the  plaintiff  when  he  made  the  shipment. 

The  decision  of  the  court  was,  that  the  mere  circumstance  of 
the  naked  title  to  the  vessel  remaining  in  the  defendants,  to 
secure  the  purchase  money  for  which  she  had  been  sold,  un- 
questionably would  not  render  them  liable,  as  owners,  on  the 
contracts  of  the  master,  who  was  also  vendee,  or  for  the  con- 
sequences of  his  negligence  or  unskillfulness.  See,  also.  Bey- 
nolds  V.  Ibppan,  15  Mass.  370  [8  Am.  Dec.  110].  Thus  it  suffi- 
ciently appears  that  there  was  no  error  on  this  point. 

5.  To  what  extent  were  the  owners  liable  as  common  carriera; 
and  what  is  the  meaning  and  effect  of  the  exception  in  the  bill 
of  lading  of  "  the  dangers  of  the  river?" 

This  point  involves  one  of  the  most  important  principles 
known  to  the  law;  not  only  as  respects  its  influence  on  this 
case,  but  on  the  commercial  interests  and  pursuits  of  the  whole 
community.  Few  states  afford  greater  facilities  to  water  trans- 
portation than  this,  with  its  numerous  navigable  streams  inter- 
secting almost  eveiy  county;  a  consequence  of  which  is  that  a 
large  portion  of  our  citizens,  instead  of  providing  means  of 
their  own,  have  adopted  the  apparently  compulsory  practice  of 
intrusting  to  public  carriers  an  unusual  proportion  of  their  an- 
nual products  and  consumptions.  This  is  the  first  case  that  has 
fully  presented  the  question  for  the  consideration  of  this  oourL 
It  has  been  elaborately  discussed  by  counsel,  and  has  demandedi 
and  I  trust  received,  the  due  attention  of  the  court. 

It  is  objected,  however,  among  other  grounds  taken  in  argu- 
ment, that  the  declaration  has  not  been  so  framed  as  to  charge 
the  defendants  as  common  carriers.  It  will  be  seen,  as  already 
stated,  that  the  declaration  alleges  in  substance,  and  almost  it 
the  same  words,  that  the  defendants  below,  before  and  at  the 
time  of  this  shipment,  were  the  owners  and  proprietors  of  the 
boat,  and  copartners  ki  freighting  on  the  same;  and  which  boat 
had  been  usually  employed  by  them  in  carrying  and  transport- 
ing cotton  and  other  articles  of  merchandise  to  and  from  the 
port  of  Tuskaloosa  to  the  port  of  Mobile  and  other  places  in 
this  state  for  hirc^,''  etc.  This  or  any  other  tantamount  aver- 
ment I  consi'^er  a  sufficient  allegation  of  their  character  as 
common  couriers;  nor  can  I  leave  entirely  out  of  view  the 
known  character  and  object  of  steamboats  on  our  rivers.  The 
usage  and  custom  of  the  country  strongly  associate  with  the 
nan>    and  nature  of  the  vehicle  the  employment  of  transport- 
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ing  cotton  and  the  variety  of  otber  articles  constituting  mer- 
chandise generally,  for  compensation  or  hire. 

According  to  the  common  law,  and  apart  from  the  exception 
usual  in  the  bills  of  lading,  it  has  been  often  ruled  that  by  the 
delivery  of  goods  to  be  conveyed  for  hire  to  any  one  who  exer- 
cises such  public  employment,  '*  the  law  charges  the  person  so 
intrusted  as  responsible  at  all  events  for  eveiy  injury  in  any 
other  way,  but  from  the  acts  of  God,  or  of  the  king's  enemies:" 
Coggs  v.  Bernard,  Ld.  Raym.  919;  Dale  v.  Hall,  1  Wils.  281; 
Law  of  Car.  31.  And  however  severe,  it  appears  to  have  been 
so  established  by  the  policy  of  the  law  for  the  security  of  all 
persons,  the  necessity  of  whose  affairs  obliges  them  to  trust 
persons  in  that  employ  in  the  course  of  their  dealings.  In  sap- 
port  of  the  same  rule  of  policy,  everything  has  been  considered 
negligence  in  the  carrier  from  the  moment  he  receives  the 
goods,  which  the  law  does  not  excuse;  and  to  prevent  collusion 
and  vexation,  and  the  necessity  of  going  into  circumstances  im- 
possible to  be  unraveled,  the  law  always  presumes  against  the 
carrier,  unless  he  show  the  injury  to  have  been  done  by  the 
public  enemies,  or  by  such  act  as  could  not  happen  by  the  in- 
tervention of  man,  as  storms,  lightning,  tempest,  etc.  An- 
other ground  for  this  legal  rigor  is  the  reward  which  usually 
bears  a  due  proportion  to  the  expense  and  risk. 

Kent,  J.,  2  Com.  465,  observes,  it  was  decided  in  the  reign 
of  Charles  U.  by  the  court  of  king's  bench,  upon  great  consid- 
eration, "  that  the  master  of  a  vessel  employed  to  carry  goods 
beyond  sea,  in  consideration  of  the  freight,  was  answerable  as 
a  common  carrier.  That  the  same  doctrine  has  been  recognized 
ever  since,  and  it  applies  equally  to  the  carrier  of  goods  in  the 
coasting  trade,  from  port  to  port,  and  to  a  bargeman  and  hoy- 
man  upon  a  navigable  river,  and  to  wharfingers;  they  are  all 
liable  in  their  respective  characters  as  common  carriers,  and  to 
the  whole  extent  of  inland  carriers,  except  so  far  as  they  may 
be  exempted  by  the  exceptions  in  the  contracts  of  the  charter 
party,  and  the  bill  of  lading,  or  by  statute."  Again,  he  says. 
Id.  466,  467:  "  The  books  abound  with  strong  cases  of  recovery 
against  common  carriers,  without  any  fault  on  their  part;  and 
we  can  not  but  admire  the  steady  and  firm  support  which  the 
English  courts  of  justice  have  uniformly  and  infiexibly  given  to 
the  salutary  rules  of  law  on  this  subject  without  bending  to 
popular  sympathies,  or  yielding  to  the  hardship  of  a  particular 
case."  That "  according  to  the  modern  English  doctrine, 
which  may  be  applicable  with  us,  carriers  may  limit  their  re- 
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sponsibility  by  special  notice  of  the  extent  of  what  they  mean 
to  assume.  The  goods  in  that  case  are  understood  to  be  de- 
livered on  the  footing  of  a  special  contract,  and  it  is  necessaryy 
in  order  to  give  effect  to  the  notice,  that  it  be  previously 
bro'ight  home  to  the  actual  knowledge  of  the  bailor;  and  be 
clear,  explicit,  and  consistent:"  Id.  470.  In  New  York,  "  the 
English  law  on  the  subject  has  been  fully,  explicitly,  and  re- 
peatedly recognized  in  its  fullest  extent;  and  equally  in  respect 
to  carriers  by  land  and  water,  aud  equally  in  respect  to  foreign 
and  inland  navigation:"  CoU  v.  McMechen,  6  Johns.  150  [5  Am. 
Dec.  200];  Schieffelin  v.  Harvey,  Id.  170  15  Am.  Dec.  206]; 
EUioU  V.  Ro8seU,  10  Id.  1  [7  Am.  Dec.  306];  Kemp  v.  Caughiry, 
11  Id.  107. 

It  is  found,  however,  that  in  a  later  case  than  those  referred 
to,  the  supreme  court  of  that  state  made  a  decision  on  a  differ- 
ent principle.  It  was  the  case  of  Aymar  v.  Astor,  6  Cow.  266, 
relating  to  transportation  from  New  Orleans  to  New  York.  It 
was  held  that  the  master  of  a  vessel  was  not  responsible  like  a 
common  carrier  for  all  losses,  except  occasioned  by  the  act  of 
Ood,  or  the  enemies  of  the  country.  That  he  was  responsible 
only  for  ordinary  neglect,  and  it  was  a  proper  question  of  fact 
for  a  jury,  whether  the  master  had  used  ordinary  care  and  dili- 
gence in  carrying  the  goods.  But  this  decision  is  believed  not 
to  be  sound  law;  that  it  is  in  direct  repugnance  to  the  various 
previous  decisions  of  the  same  court.  It  is  so  considered  by 
Kent,  2  Com.  473,  and  by  Story:  Story  on  Bailm.  323.  It  is  also 
inconsistent  with  a  still  later  decision  in  the  same  court. 

The  case  alluded  to  is  AUen  v.  Sewall,  2  Wend.  827;  it  was 
against  the  owners  of  a  steamboat,  as  common  carriers,  to  recover 
for  a  packet  of  bank  notes  put  on  board  the  boat  at  New  York,  to 
be  transported  to  Albany,  which  was  not  delivered  at  the  latter 
place.  The  proprietors  constituted  a  corporation  by  statute, 
one  section  of  which  provided  that  the  members  of  said  corpora- 
tion should  be  liable  as  individuals  in  the  same  manner  as  car- 
riers at  common  law  for  the  transportation  of  goods,  wares, 
etc.  Chief  Justice  Savage,  who  had  delivered  the  opinion  of 
the  court  in  the  previous  case,  also  delivered  it  in  this.  He 
considered  the  question  of  responsibility  uninfluenced  by  the 
act  of  incorporation.  His  language  is:  "I  apprehend  it  was 
the  intention  of  the  legislature  to  put  the  defendants  upon  the 
same  footing,  as  to  liability,  as  if  they  had  not  been  incor- 
porated. Individual  liability  in  the  act  must  be  understood  in 
contradistinction   to   corporate  liability,  and  the  defendants 
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must  therefore  be  considered  responsible  to  the  same  extent 
and  in  the  same  manner  as  if  there  was  no  act  of  incorporation." 
In  conclusion,  he  says:  **  The  liability  of  the  defendants  is,  by 
statute,  the  same  as  that  of  common  carriers;  and  common  car- 
riers are  responsible  for  the  safe  delivery  of  all  goods  intrusted 
to  them,  or  their  agents,  or  servants,  unless  the  loss  is  occasioned 
by  the  act  of  God,  or  of  the  public  enemy.  There  needs  no 
particular  agreement  for  hire  to  render  a  common  carrier  lia- 
ble; when  there  is  none,  the  carrier  may  have  a  quantum  meruit 
for  it."  The  defendants  were  held  responsible  for  the  packet 
accordingly. 

Judge  Story,  in  his  Oommentaries  on  Bailment,  appears  to 
concur  substantially  with  Chief  Justice  £ent  on  every  point 
material  to  the  decision  in  this  case.  He  also  says  (page  323): 
"The  rule  in  reference  to  carriers  by  water,  established  in 
England,  seems  to  be  generally  understood  to  be  the  rule  in 
America.  It  has  been  recognized  in  an  ample  manner  in  sey- 
eral  of  the  states."  Among  the  various  persons  falling  within 
the  description  of  common  carriers,  he  mentions  (same  page) 
owners  and  masters  of  ships  and  steamboats  engaged  in  trans- 
porting of  goods,  for  persons  generaNy,  for  hire;  also, 
*' lightermen,  hoymen,  barge  owners,  ferrymen,  canal  boatmen, 
and  others  employed  in  like  manner." 

In  Pennsylvania,  a  disposition  has  been  evinced  to  mitigate 
the  rigor  of  the  rale  of  the  English  jurisprudence,  in  respect  to 
carriers  by  water;  yet  the  supreme  court  of  that  state,  as  well 
as  of  others,  has  proceeded  with  great  caution  and  regard  to 
the  original  principles  of  the  common  law;  and  there  the  prac- 
tice seems  not  to  have  been  definitely  settled.  But,  even  in 
that  state,  it  is  maintained  that  carriers  on  inland  waters  are 
clearly  liable  for  every  accident  which  skill,  care,  and  diligence 
could  have  prevented:  Oordon  v.  Littell,  8  Serg.  &  B.  533  [11 
Am.  Dec.  632];  Story  on  Bailm.  323;  £ent  Com.  473. 

In  Louisiana,  where  not  the  common,  but  'the  civil  law  pre- 
vails, it  is  said  the  rule  is  less  rigorous;  and  that  the  owners  of 
steamboats  have  been  held  not  liable  for  a  loss  occasioned  by 
fire,  where  proper  diligence  had  been  used:  Kent  Com.  474; 
Story  on  Bailm.  324.  But  our  jurisprudence  contains  a  general 
adoption  of  the  common  in  preference  to  the  civil  law. 

The  next  inquiry  relates  to  the  meaning  and  effect  of  the 
saving,  in  the  bill  of  lading,  by  the  words,  ''the  dangers  of  the 
river  only  excepted."  The  perils  of  the  sea  and  of  the  river 
are  so  nearly  allied,  that  they  may  be  considered  the  same,  ex- 
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cept  ia  the  few  instances  in  which  the  reason  differs;  nor  is  the 
distinction  always  clear  between  the  dangers  of  either,  and 
those  arising  from  the  "  acts  of  God  or  the  public  enemies.'* 
The  causes  to  excuse  the  liability  of  ship  owners  and  masters, 
besides  those  of  the  acts  of  Ood  or  the  public  enemies,  most 
be  such  as  are  expressly  provided  for  by  the  contract. 

"  Perils  of  the  sea  denote  natural  accidents,  peculiar  to  that 
element,  which  do  not  happen  by  the  iutervention  of  man,  nor 
are  to  be  prevented  by  human  prudence."  But  an  exception  to 
this  definition  is  admitted  in  the  case  of  a  vessel  captured  and 
plundered  by  pirates.  That  has  been  adjudged  a  peril  of  the 
sea,  and  the  only  exception.  A  loss  by  fire,  proceeding  from 
any  other  cause  than  lightning,  is  considered  chai^eable  on 
the  ship  owner:  3  Kent  Com.  171,  172;  see  Forward  v.  Pitlard, 
1  T.  R.  27. 

Cases  may  occurin  which  it  is  difficult  to  determine  whether 
the  loss  is  properly  attributable  to  the  perils  of  the  sea,  or  un- 
avoidable accident,  or  the  negligence  or  want  of  skill  in  the 
master.  If,  for  instance,  an  obstruction  be  generally  known, 
^and  the  vessel  be  not  forced  upon  it  by  adverse  winds  or  tem- 
pest, the  loss  is  imputed  to  the  fault  of  the  master.  But  if  it 
l>e  forced  upon  a  rook  or  shallow  by  winds  or  tempest,  or  if 
the  bar  was  caused  by  a  recent  or  sudden  collection  of  sand  or 
other  thing,  of  which  there  is  no  visible  indication,  in  a  place 
where  vessels  of  the  same  size  could  previously  sail  with  safety, 
the  loss  is  to  be  attributed  to  a  peril  of  the  sea,  which  is  un- 
derstood to  be  the  same  as  the  vis  major,  or  casus  foriuUous  of 
the  civil  law.  Yet  it  is  conceded  that  what  is  an  excusable 
peril  depends  much  upon  usage,  and  the  sense  and  practice  of 
merchants,  and  is  a  question  to  be  settled  by  the  circumstances 
peculiar  to  the  case:  3  Kent  Com.  172.  The  English  statutes 
have  mitigated  the  common  law  in  a  few  cases  of  extreme  hard- 
ship, but  there  is  no  statute  to  influence  our  decisions  in  ihiB 
respect. 

It  is  clear  that  this  rigid  responsibility  does  not  apply  to 
persons  or  vehicles  which  are  not  usually  employed  in  trans- 
porting articles  for  persons  generally  for  hire;  nor  can  any  one 
be  charged  as  a  common  carrier  for  undertakings  to  carry,  which 
were  not  made  by  him,  nor  under  his  express  or  implied  au- 
thority. This  I  consider  the  only  effect  of  the  two  cases  cited 
in  argument  on  the  part  of  the  appellants:  King  db  Mead  y.Lenox^ 
19  Johns.  235;  SaLterlee  v.  Groat,  1  "Wend.  272. 

It  is  also  contended  that  owners  of  steamboats  are  not  to  b« 
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viewed  as  coxxunon  carriers,  because  they  are  not  subject  to  ac* 
tion  for  refusing  to  carry  on  any  particular  application.  To 
this  it  is  conceived  a  sufficient  answer,  that  the  question  is  res 
irUegra  in  our  courts;  and  how  it  will  be  settled,  when  properly 
presented,  does  not  appear.  If,  however,  it  be  admitted  that 
they  would  not  be  held  to  all  the  strictness  of  the  common  law 
in  this  respect,  from  the  presumption  that  interest  will  prompt 
them  to  carry  as  much  and  for  as  many  as  they  safely  can,  or 
for  any  other  reason,  it  would  not  follow  that,  from  receiving 
one  indulgence,  they  should  be  entitled  to  others  more  essen- 
tial, after  voluntarily  placing  themselves  in  the  general  attitude 
of  common  carriers. 

Judge  Story  (Com.  on  Bailm.  330)  recognizes  the  same  excep- 
tions, and  same  definitions  thereof,  iu  respect  to  the  liabilities 
of  common  carriers,  as  are  maintained  by  the  other  learned 
commentator  referred  to,  that  the  expression,  "act  of  God,'* 
denotes  natural  accidents,  such  as  lightning,  earthquakes,  and 
tempests,  and  not  accidents  arising  from  the  negligence  of  man, 
but  such  as  are  from  inevitable  necessity,  which  human  pru- 
dence could  not  foresee  or  prevent.  And  that  the  import  of 
the  words  '*  perils  of  the  sea,"  though  perhaps  not  exactly  set- 
tled, and  strictly  denoting  "  the  natural  accidents  peculiar  to 
that  element,"  has,  in  some  instances,  been  held  to  extend  to 
events  not  attributable  to  natural  causes;  as  in  case  of  capture 
by  pirates  on  the  high  seas,  and  a  collision  by  two  ships,  where 
no  blame  is  imputable  to  either,  or,  at  all  events,  not  to  the 
injured  ship. 

In  illustration  of  the  doctrine,  cases  are  given  of  the  loss  or 
damage  of  goods  from  being  mutilated  by  rats,  on  board  the  ves- 
sel, and  from  their  gnawing  holes  through  the  vessel  so  as  to  let 
ir  the  water.  In  such  cases  it  has  been  adjudged  that  if  the 
master  used  all  reasonable  precaution  against  such  danger,  as  by 
having  a  cat  on  board,  then  the  loss  is  to  be  attributable  to  the 
peril  of  the  sea,  or  inevitable  accident.  But  the  nice  distinc- 
tion has  been  maintained  both  in  England  and  America,  that  in 
case  of  the  destruction  of  a  ship's  bottom  by  worms,  in  the 
course  of  a  voyage,  the  cause  did  not  excuse,  on  the  ground, 
probably,  that  the  loss  was  by  ordinary  wear  and  decay.  The 
rule  is  further  understood  to  be  that  the  immediate  and  not  re- 
mote cause  is  to  be  considered. 

It  is  not  sufficient  that  the  immediate  cause,  which  could  have 
been  avoided  by  necessary  sisill  and  prudence,  was  connected 
with  a  natural,  or  an  inevitable  remote  cause;  the  maxim  ^'caxisa 
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proxima  non  remoia  spectaiur"  is  in  some  cases  applicable  to 
carriers:  Story  on  Bailm.  331,  332;  Ab.  Sh.  3. 

Hence  it  results  that,  in  the  instructions  given  by  the  circuit 
judge,  that  if  the  loss  was  sustained  "  in  consequence  of  the  sink- 
ing of  the  boat,  and  which  the  employment  of  prudence  and 
skill  on  the  part  of  its  proper  officers  could  have  prevented/' 
the  owners  are  liable;  and  in  his  illustrations  of  the  rule,  as 
stated  in  the  history  of  the  case,  there  was  no  error;  on  the 
contrary,  it  was  a  sound  exposition  of  the  most  current  doe- 
trine. 

6.  The  only  remaining  assignment,  that  there  was  error  in  the 
instructions  relating  to  the  custom  of  ascending  and  descend- 
ing boats,  in  yielding  the  points,  is  thought  to  require  but  a 
brief  notice. 

The  history  of  the  case  clearly  shows  that  evidence  was  intro- 
duced for  the  purpose  of  proving  such  a  custom.  And  though 
that  evidence  was  vague  and  indefinite,  and  may  have  been  al- 
together unsatisfactory,  yet  as  it  was  before  the  jury,  they  had 
a  right  to  consider  it,  and  it  was  competent  for  the  judge  to 
charge  hypothetically  upon  it.  This  only  the  judge  appears  to 
have  done,  by  saying  to  the  jury,  in  effect,  that  if  there  be  such 
a  custom  among  masters  of  such  boats,  they  are  bound  to  ob- 
serve it,  or  if  they  fail  it  will  be  at  the  peril  of  the  owners.  Such 
a  custom  would  appear  to  be  reasonable  and  salutary,  and  to 
bear  a  strong  analogy  to  a  rule  sanctioned  by  the  common  law 
in  relation  to  ships  at  sea.  It  is  said  that  "  in  all  cases  of  col- 
lision the  essential  question  is,  whether  proper  measures  of  pre- 
caution are  taken  by  the  vessel,  which  has  unfoiiunately  iiin 
down  the  other.  This  is  partly  a  question  of  nautical  usage, 
and  partly  a  question  of  nautical  skill.  If  all  the  usual  and 
customary  precautions  are  taken,  then  it  is  treated  as  an  acci- 
dent, and  the  vessel  is  exonerated.  If  otherwise,  then  the 
offending  vessel  aud  its  owners  are  deemed  responsible.  Some 
rules,  however,  which  probably  had  their  origin  iu  the  customs 
of  navigation,  are  now  adopted  as  positive  rules  of  law.  Thus, 
the  law  imposes  upon  the  vessel  having  the  wind  free,  the  obli- 
gation of  taking  proper  measures  to  get  out  of  the  way  of  a  ves- 
sel that  is  close  hauled,  and  of  showing  that  it  has  done  so; 
otherwise  the  owners  will  be  responsible  for  auy  loss  which  en- 
sues. Therefore  a  vessel  sailing  with  the  wind  must  give  way 
to  one  sailing  by  the  wind;  and  the  vessel  sailing  by  the  wind 
is  not  obliged  to  alter  her  course:"  Angell's  L.  J.  for  1829,  p.  20. 

I  conceive  there  is  much  more  propriety  in,  and  authority  for, 
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the  encouragement  of  such  a  cuBtom  than  the  suppresBion  of  it; 
and  that,  bo  far  as  the  current  of  a  river  may  be  assimilated  to 
wind  on  the  ocean,  the  principle  is  analogous;  consequently, 
that  in  the  hypothetical  terms  of  the  charge,  there  was  no 
error. 

My  conclusion  is  that  there  is  no  error  in  the  record,  except 
on  the  second  assignment,  which  relates  to  the  admissions  of 
the  register  as  evidence,  without  other  proof  of  its  authority; 
but  on  that  point  the  judgment  must  be  reversed  and  the  cause 
remanded. 

Such  is  the  opinion  of  the  court. 

LiPSCOHB,  C.  J.  I  have  too  much  respect  for  the  opinion  just 
delivered  to  dissent.  But  I  can  not  yield  to  it  my  entire  and 
unqualified  assent.  I  do  not  know  that  a  case  has  ever  before 
been  decided  where  joint  owners  of  a  vessel  have  been  held 
responsible  as  partners  for  any  other  purpose  than  for  repairs 
to  and  provisioning  for  the  vessel;  and  that  they  have  been  held 
partners  for  these  purposes,  I  believe  results  from  a  principle 
of  the  admiralty  law,  that  the  credit  is  to  the  Tessel,  and  the 
liability  in  solido.  But  if  it  be  law  that  they  can  be  sued  as 
partners  for  losses  sustained,  still  my  objections  would  not  be 
answered  in  this  case.  I  hold  that  it  is  of  the  veiy  essence  of 
every  copartnership,  that  it  should  be  formed  and  kept  alive  by 
the  concurring  assent  of  the  partners;  that  the  withdrawal  of 
one  member  would  dissolve  the  firm,  unless  that  it  was  by  the 
consent  of  the  others,  and  that  there  can  be  no  change  of  part- 
ners, without  the  same  concurring  will  of  the  others.  If,  then, 
the  owners  of  the  steamboat  Warrior  were  copartners,  Ham- 
mond &  Donaldson  could  not  have  been  brought  into  the  firm 
in  the  way  they  haye  been,  nor  Sims  &  Scott  have  been  dis- 
charged from  their  liability.  It  does  seem  to  me  that  to  sustain 
the  charge  of  the  court  below,  we  must  impose  on  a  part  of 
these  defendants  the  anomaly  of  appearing  in  and  filling  differ- 
ent characters  as  the  case  progressed.  At  one  time  to  answer 
the  objection  to  Sims  &  Scott  vrithdrawing,  and  introducing 
Hammond  &  Donaldson,  we  say  that  you  are  not  copartners, 
but  joint  owners  or  tenants  in  common,  and  that  a  joint  owner 
or  tenant  in  common  can  convey  his  interest.  And  again,  when 
the  objection  to  the  severance,  in  the  verdict  in  this  action  of  as- 
sumpsit, is  let  out,  Sims  &  Scott  is  to  be  gotten  over;  we  say  you 
have  been  sued  as  copartners,  and  the  statute  of  1818  will  save 
the  verdict.  That  it  authorizes  a  verdict  against  as  many  as  may 
be  found  to  be  members  of  the  firm,  and  that  the  discharge. 
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by  the  verdict  of  the  jurors,  of  others,  who  had  beeu  sued  with 
them  as  such,  is  no  objection  to  the  verdict.  The  character  of 
the  act  of  1818  should  deny  it.  In  my  opinion,  a  liberal  con- 
struction would  not  apply  it  to  those  who  were  only  copartners 
by  implication.  The  inclination  of  my  mind  is,  that  they  are 
not  partners,  but  joint  owners;  and  that  the  fact  that  Sims  & 
Scott  were  sued  as  such,  when  they  had  transferred  their  inter- 
est before  the  loss  accrued,  is  fatal  to  this  action. 

But  it  is  possible  these  seeming  incongruities  might  disap* 
pear^  if  I  had  an  opportunity  to  study  the  case,  and  examine 
authorities.  I  have  therefore  only  thrown  out  these  sugges- 
tions as  the  grounds  of  my  doubts  and  difficulties.  As  to  the 
extent  of  the  liability  of  the  owners  as  common  carriers,!  fully 
concur.  I  have  encountered  no  difficulty,  only  as  to  the  rem- 
edy. As  this  case  was  argued  at  the  last  term,  and  held  under 
advisement,  I  have  not  felt  myself  at  liberty  to  ask  my  brethren 
to  hold  it  up  for  a  longer  period,  although  a  continued  indis- 
position has  prevented  me  from  deriving  any  advantage  from 
the  delay  that  has  intervened. 


That  the  liahility  of  a  common  carrier  extends  to  all  loeaea  other  than 
those  occaaioned  hy  act  of  God  or  public  enemies,  see  CoU  v.  McMechen^  6 
Am.  Dec.  200;  Schieffel'm  v.  Harvey,  6  Id.  206;  Williams  v.  Grant,  7  Id.  235; 
Crahjw  Childress,  14  Id.  751;  Ewart  v.  Street,  23  Id.  131;  Smyrlv.  NioloM, 
23  Id.  146. 

The  non-joinder  of  a  proper  party  defendant  shonld  be  pleaded  in  abit^ 
ment:  Le  Page  v.  McCrea,  19  Am.  Dec.  469. 


Rhodes  v.  Lee. 

[8  Stxwabt  avd  PoBTxa,  919.] 

A  Promise  is  Original,  and  not  required  by  the  statate  of  fFsiids  to  be 
in  writing,  if  it  be  at  the  time  of  sale  to  pay  for  goods  furnislied  to  an- 
other, upon  the  credit  of  such  promise. 

The  facts  appear  from  the  opinion. 
Acre,  for  the  plaintiff. 

Hiickcock,  contra. 

Taylor,  J.  The  only  proceeding  in  the  court  below  assigned 
as  error,  is  the  charge  contained  in  the  bill  of  exceptions.  It 
appears  that  the  defendant  below  (the  plaintiff  here)  request-ed 
one  Williams  to  write  to  the  plaintiff,  who  lived  in  New  Orleans^ 
to  furnish  a  Captain  Dobsou   with  such  iron   castings  as  he 
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needed,  and  he  would  pay  for  them.  Williams  replied  that 
**  he  would  not  write  to  the  plaintiff,  but  that  he  would  write 
to  one  Captain  Vincent,  who  would  represent  him  "  (Williams). 
That  Williams  did  write  to  Vincent,  representing  Bhodes  as  a 
responsible  man,  and  Vincent  applied  to  Leeds  to  furnish  the 
castings,  aod  "Leeds  informed  him  that  on  his  (Vincent's) 
representations,  which  were  verbal  and  not  written  or  contained 
in  the  letter,  he  would  furnish  the  castings;  and  that  he  had 
furnished  them  on  such  representations." 

"  The  defendant,  Bhodes,  moved  the  court  to  charge  the  jury 
that  the  promise  or  undertaking  of  the  defendant  was  within 
the  statute  of  frauds,  and  they  ought  to  find  for  him.  The 
court  refused  to  give  the  charge  as  prayed,  but  charged  the 
jury  that  it  was  not  within  the  statute  of  frauds.'' 

The  statute  of  frauds,  so  far  as  it  is  brought  into  considera- 
tion by  this  case,  is  in  the  following  words,  viz.:  "That  no 
action  shall  be  brought  whereby  to  charge  the  defendant  upon 
any  special  promise  to  answer  for  the  debt,  default,  or  miscar- 
riage of  another  person,  unless  the  promise  or  agreement  upon 
which  such  action  shall  be  brought,  or  some  memorandum  or 
note  thereof,  shall  be  in  writing  and  signed  by  the  party  to  be 
charged  therewith,  or  some  other  person  by  him  thereunto  law- 
fully authorized." 

The  uniform  and  obviousl v  correct  decisions  under  this  statute 
have  been  that  if  credit  is  given  to  A.,  a  promise  by  B.  to  pay 
the  debt  must  be  in  writing  to  be  obligatory ;  but  if  the  credit 
in  the  first  instance  is  given  to  B.,  although  the  consideration 
passes  to  A. ,  it  is  an  original  undertaking  by  B. ,  and  he  is  bound 
to  perform  it,  although  there  is  no  writing. 

In  the  case  before  us,  was  the  credit  given  to  Bhodes  or  to 
Dobfion  ?  There  can  not  be  the  shadow  of  doubt  on  this  subject. 
The  castings  were  purchased  by  Bhodes,  to  be  delivered  to 
Dobson,  it  is  true;  but  that  was  perfectly  immaterial  to  the 
vendor.  It  is  not  the  destination  of  the  article  purchased 
which  determines  the  responsibility  of  the  person  sued;  but  it 
is  whether  the  debt  be  his  own  or  that  of  a  third  person.  In 
this  instance  it  was  obviously  the  debt  of  Bhodes  and  not  of 
Dobson.  It  does  not  appear  that  Dobson  was  known  or  his 
respoDsibilty  thought  of  by  Leeds;  but  it  does  fully  appear  that 
he  furnished  the  castings,  because,  from  the  representations  of 
Williams,  through  Vincent,  he  was  satisfied  of  the  ability  of 
Bhodes  to  pay  for  them. 

Let  the  judgment  be  affirmed. 
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Ab  to  what  promises  will  be  considered  ori^i^iial,  see  Harriaon  ▼.  SawUl,  6 
Am.  Dec.  337;  UnderhiU  ▼.  Gibson,  9  Id.  72;  DeoHwm  ▼.  Parks,  17  Id.  206; 
Sogers  v.  CoUier,  23  Id.  153. 


Nugent  v.  State. 

ri  Stkwaxt  a  Pcbxib,  n.] 

T&B  Dismissal  ov  thb  Jury  Imfanblxd  in  a  criminal  case  does  not  enftitie 
the  prisoner  to  a  discharge,  if  caused  by  illness  of  the  presiding  Judges 
incapacitating  him  from  attending  to  the  duties  of  the  trial 

Thb  facts  appear  from  the  opinion. 

Lipscomb,  C.  J.  This  case  comes  before  us  on  a  point  re- 
served for  our  consideration  by  the  judge  of  the  cireuit  coiiit 
of  the  county  of  Dallas.  The  prisoner  was  found  guilty  of  the 
crime  of  manslaughter,  and  when  placed  at  the  bar  to  receiTe 
the  sentence  of  the  court,  by  his  counsel,  moved  to  be  dis- 
charged, on  the  ground  that  a  jury  had  been  previously  impan- 
eled and  sworn  to  pass  upon  his  trial  upon  the  same  indictment, 
which  jury  had  been  discharged  from  rendering  their  verdict, 
by  the  then  presiding  judge,  contrary  to  the  consent  of  the 
prisoner.  The  record  relied  on  in  support  of  this  motion 
showed,  that  on  the  fifteenth  day  of  May,  1832,  an  order  was 
made  by  the  Hon.  H.  G.  Ferry,  judge  of  the  second  judicial  cir* 
cuit,  requiring  a  special  term  to  be  holden  in  the  county  of 
Dallas,  on  the  eighteenth  day  of  June,  for  the  trial  of  the  said 
Nugent  for  the  crime  with  which  he  stood  charged. 

On  the  day  appointed,  the  court  was  duly  organized,  the  Hon. 
H.  G.  Ferry  presiding  as  judge;  the  prisoner  was  arraigned  and 
pleaded  not  guilty  to  the  indictment;  and  a  jury  was  impaneled, 
tried,  elected,  and  sworn,  well  and  truly  the  issue  to  tiy,  etc., 
and  the  court  then  adjourned,  till  the  next  day,  at  which  time 
the  court  met,  and  the  following  entry  was  made  of  record: 
"  This  day  came  Jesse  Beene,  solicitor,  who  prosecutes  for  the 
state,  and  John  Nugent,  in  his  own  proper  person,  and  the  juiy 
aforesaid;  and  the  Hon.  Horatio  G.  Ferry,  judge  presiding, 
being  so  extremely  indisposed  as  to  render  it  impossible  for  him 
to  proceed  with  the  trial,  it  is  therefore  ordered  that  the  jury  be 
discharged/'  etc.  The  court  below  overruled  the  motion,  and 
passed  sentence  on  the  prisoner;  but  considering  the  question 
arising  on  the  motion  to  be  novel  and  difficult,  reserved  it  for 
the  opinion  and  judgment  of  this  court. 

Two  points  have  been  made  by  the  counsel  for  the  prisoner. 
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In  opposition  to  the  judgment  of  tbe  court  below,  and  on  whicb 
they  relied  for  the  reversal  of  the  judgment:  1.  That  no  per- 
son shall  for  the  same  offense  be  twice  put  in  jeopardy  of  life 
or  limb;  and  2.  That,  according  to  the  coarse  of  the  common 
law,  the  discharge  of  the  first  jury  amounted,  in  law,  to  a  dis- 
charge of  the  prisoner. 

The  first  point  was  not  pressed  on  us,  because  the  counsel 
lor  the  prisoner  believed  it  embraced  in  the  opinion  of  this 
court,  nnder  its  old  organization,  in  the  case  of  The  Stale  y. 
Coleman  Williams,^  In  that  case,  the  ground  was  fully  consid- 
ered, after  it  had  been  very  ably  argued  by  eminent  counsel, 
and  the  court  overruled  the  objection.  That  opinion  is  well 
sustained  by  many  previously  adjudged  cases  of  high  authority, 
and  by  none  more  clearly  and  distinctly  than  by  the  opinion  of 
Chief  Justice  Spencer  on  the  same  point,  in  The  People  v.  Good- 
win* We  believe  the  doctrine  on  this  point  has  been  settled 
on  sound  principles,  and  we  are  not  disposed  to  disturb  it. 

The  second  point  has  been  urged  with  earnestness  and  ability 
by  the  prisoner's  counsel.  He  insists  that  it  is  a  rule  of  the 
common  law  that  a  discharge  of  the  jury,  after  they  have  been 
sworn,  amounts  to  a  discharge  of  the  prisoner,  and  that  he  can 
not  be  again  put  on  his  trial  for  the  same  offense;  that  this  rule 
was  inflexible,  and  admitted  of  no  exceptions  until  the  trial  of 
the  Kinlocks,  in  1746,  under  a  special  commission  for  the  trial 
of  the  rebels  of  1745;  that  the  exception  then  recognized,  and 
those  since  made,  will  not  embrace  the  case  of  a  discharge  of 
the  jury,  on  the  ground  of  the  sickness  of  the  judge. 

Whatever  may  have  formerly  been  the  unity  of  decisions  in 
support  of  this  rule,  exceptions  to  it  have  been  frequently  made 
by  a  train  of  decisions  from  the  case  of  The  People  v.  Denton,  2 
Johns.  Cas.  275,  in  1801,  in  the  state  of  New  York,  down  to 
The  People  v.  Goodwin,  18  Johns.  188  [9  Am.  Dec.  203],  in 
1820.  These  cases  have  supplied  different  exceptions  to  the 
rule,  but  they  have  been  all  asserted  and  sustained  on  one  and 
the  same  principle,  the  controller  of  all  human  rules,  necessity. 
The  same  principle  has  been  sanctioned  by  Judge  Story  in 
The  United  States  v.  Coolidge,  2  Gall.  364;  and  by  the  supreme 
court  of  Massachusetts  in  the  CommonweaUh  v.  Bowden,  9  Mass. 
494;  nor  has  this  principle  been  sanctioned  alone  by  the  courts 
of  our  own  country,  but  it  has  been  equally  so  by  English  de- 
cisions. In  The  People  v.  OlcoU,  2  Johns.  Cas.  301  [1  Am.  Dec. 
168],  the  jury  having  been  out  from  eight  o'clock  in  the  even- 

1.  88tew.464.  a.  18 Johns.  187: 9 Am. Dm. a08. 


748  NnaENT  v.  State.  [Alabama, 

ing  until  near  two  the  next  day,  and  haTing  in  the  mean  time 
come  into  court  two  or  three  times  for  advice,  declared  there 
was  no  prospect  of  their  agreeing  in  a  verdict,  were  discharged 
without  the  prisoner's  consent.  One  of  the  questions  pro- 
pounded to  that  eminent  jurist.  Judge  Kent,  was,  whether  the 
discharge  of  the  jury  entitled  the  defendant  to  be  discharged, 
or  whether  he  could  be  retried. 

After  examining  and  commenting  on  all  the  authorities,  the 
position  of  the  learned  judge  was  this:  "  If  the  court  are  satia- 
fied  that  the  jury  have  made  long  and  unavailing  efforts  to 
agree;  that  they  are  so  far  exhausted  as  to  be  incapable  of  fur- 
ther discussion  and  deliberation,  this  becomes  a  case  of  neoes- 
sity,  and  requires  an  interference;  that  all  the  authorities  ad- 
mit that  when  any  juror  becomes  mentally  disabled  by  Bicknees 
or  intoxication,  it  is  proper  to  discharge  the  jury;  and  whether 
the  mental  inability  be  produced  by  sickness,  fatigue,  or  incur- 
able prejudice,  the  application  of  the  principle  must  be  the 
same." 

On  a  similar  ground  the  jury  were  discharged  by  the  court  in 
The  Commonweath  v.  Bowden.  So  in  the  case  of  The  Peoples. 
Ooodmn,  it  had  been  fully  and  fairly  ascertained  that  the  jury 
could  not  agree.  In  the  last  case  the  principle  was  most  fully 
sanctioned  by  the  great  learning  and  judicial  reputation  of 
Chief  Justice  Spencer.  In  The  United  Stales  v.  Coolidge,  a  wit- 
ness refused  to  be  sworn,  and  was  imprisoned  for  contempt;  the 
trial  was  suspended  during  the  imprisonment  of  the  witness. 
In  The  King  v.  Edwards,  4  Taunt.  809,  whilst  the  prosecutor 
was  giving  his  evidence,  one  of  the  jurors  fell  down  in  a  fit;  the 
jury  was  discharged  and  a  new  jury  sworn  and  the  prisoner 
convicted.  Xbe  point  argued  before  all  the  judges  in  EngLind, 
except  Mansfield  and  Lawrence,  was  whether  the  prisoner  could 
be  tried,  after  the  discharge  of  the  jury,  without  consent.  The 
judges,  without  hearing  the  counsel  for  the  crown,  said  that  it 
had  been  decided  in  so  many  cases  that  it  was  now  the  settled 
law  of  the  country,  and  gave  judgment  against  the  prisoner. 
Such,  too,  was  the  decision  in  Ann  Scaibert's  case,  2  Leach  O.  C. 
620. 

In  The  King  v.  Stevenson,  Id.  646,  the  prisoner  fell  down 
in  a  fit  during  the  trial,  and  the  jury  was  discharged;  and, 
upon  his  recovering,  he  was  tried  andconvictedby  another  jury. 
See  the  opinion  of  Chief  Justice  Spencer  in  Goodwin's  case. 

In  these  cases  the  exceptions  were  different,  but  the  principk 
was  the  same  in  each.    That  it  was  a  case  of  necessity  over 
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wbich  the  court  could  exercise  uo  control,  and  that  therefore 
the  ends  of  public  justice  required  a  modification  of  the  rules. 
The  rule  should  not  be  capriciously  departed  from;  the  ueces- 
eit}'  should  always  be  urgent  and  apparent.  But  whatever 
should  be  the  ground  of  the  discharge  of  the  jury  it  should  be 
always  on  this  self-same  principle  of  necessity;  otherwise  it 
would  seem  that  the  prisoner  should  not  be  agaiu  put  upon  his 
trial.  See  The  People  v.  Ward  and  Barrett^  1  Johns.  ^%,  And, 
although  the  right  to  discharge  a  jury  on  a  proper  occasion  is 
clearly  established,  it  should  be  exercised  cautiously  and  with 
great  delicacy;  but  this  forbearance  should  never  be  extended  to 
a  sickly  timidity. 

I  recollect  well  that,  several  years  ago,  when  on  the  circuit 
court  bench,  a  case  occurred  before  me  where  I  now  believe  that 
my  over-nicety  on  this  subject  occasioned  great  injustice,  and 
actual  oppression  to  the  jury.  I  had  them  kept  together  about 
three  days  before  they  were  discharged,  when,  after  the  first 
eight  or  ten  hours,  they  gave  me  the  most  positive  assurance 
that  all  their  efforts  to  agree  on  a  verdict  were  fruitless  andi 
hopeless.  I  am  disposed  to  think  judges  would  be  more  apt  to : 
err  in  this  way  than  by  too  rashly  discharging  the  jury. 

But  let  us  now  endeavor  to  apply  the  principle  we  have  been 
examining  to  the  present  case.  All  the  exceptions  we  have 
noticed  were  occasioned  by  the  jury,  the  witness,  or  the  pris- 
oner. Is  there,  however,  in  reason,  a  distinction  in  principle 
if  the  judge  should  be  taken  suddenly  ill,  and  unable  to  pro- 
gress with  the  trial?  Suppose  that,  after  commencing  the 
trial,  he  had  died  suddenly;  would  not  the  same  principle  of 
necessity  claim  the  case  as  another  exception  to  the  rule  ?  It 
seems  to  me  that  it  most  certainly  would.  His  inability  from 
sickness  can  not  alter  the  result.  The  principle  once  settled, 
of  necessity,  we  will  only  have  to  inquire,  if  the  exception  is 
embraced  by  it;  and  although  the  progeny  may  be  numerous, 
it  seems  to  me'  that  there  will  never  be  much  difficulty  in  the 
application  of  the  rule.  It  will  only  be  to  inquire  whether  the 
necessity  actually  existed  for  discharging  the  jury  without  their 
having  agreed  in  a  verdict. 

I  agree  that  the  departure  from  the  rule  must  be  based  on 
that  necessity,  and  the  generality  of  the  rule  is  admitted;  but  I 
most  cordially  assent  to  the  opinion  of  Sir  Michael  Foster, 
''  that  all  general  rules  touching  the  administration  of  justice 
must  be  so  understood  as  to  be  mnde  consistent  with  the  funda- 
mental principles  of  justice,  and,  consequently,  all  cases  where 
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a  Btrict  adherence  to  the  rule  would  clash  with  those  funda- 
mental principles  are  to  be  considered  as  so  many  ezoeptiona 
to  it:"  Foster's  C.  L.  38. 

That  the  present  case  is  an  exception  to  the  general  role  con- 
tended for,  I  can  entertain  no  doubt.  It  results  from  a  prin- 
ciple of  the  same  necessity  acknowledged  in  all  the  cases. 

The  judgment  must  therefore  be  affirmed. 

That  the  ilhieas  of  the  preaiding.  judge  is  cause  sufficient  to  warrant  the 
discharge  of  the  jury  impaneled  to  try  the  prisoner,  see  State  ▼.  MeKee,  21 
Am.  Deo.  499. 


Mays  v.  HAasETiTi, 

[4  STBWAfiT  &  PoarzBt  222.] 
An  Obdeb  07  E5TBT  OF  JuDQMENT  NuNC  PRO  ToNC  upon  verdict  rendered 
three  years  previously,  all  parties  interested  being  represented  in  ocmrl 
at  the  time  of  the  order  made,  is  proper. 

Wbtt  of  error  prosecuted  from  an  order  directing  an  entry  of 
judgment  nunc  pro  tunc,  upon  verdict  given  three  years  pre- 
viously. The  verdict  upon  which  this  judgment  was  entered, 
had  been  taken  in  1828,  in  Montgomery  county  court.  Execu- 
tion had  subsequently  issued,  but,  upon  motion  of  the  present 
plaintiff  in  error,  had  been  quashed,  because  of  there  being  no 
judgment  in  existence  to  support  the  writ.  But  at  the  time  the 
order  to  quash  was  made,  it  appearing  to  the  court  that  the 
non-entry  of  judgment  at  the  time  the  verdict  was  given  was 
due  to  an  omission  of  the  clerk,  it  further  made  the  order  from 
which  this  writ  of  error  is  taken. 

LiPSCOiCB,  G.  J.  In  this  case,  a  verdict  had  been  rendered  by 
the  jury,  but  no  judgment  was  entered  upon  it  till  after  the  ex- 
piration of  three  years.  The  judgment  was  rendered  nunc  pro 
tunc,  on  the  verdict. 

The  only  error  relied  on  is  the  entering  up  this  judgment 
after  the  expiration  of  three  years,  from  the  term  when  it  should 
have  been  rendered.  The  parties  were  all  before  the  court,  as 
it  appears  from  the  record.  We  are,  therefore,  of  opinion, 
that,  according  to  the  case  of  Wilkinson  y.  OMlhwail,^  1  Stew. 
&  P.  169,  decided  at  the  July  term,  1831,  of  this  court,  thi 
judgment  must  be  affirmed. 

As  to  the  practice  in  this  state  in  the  entry  of  judgments  mme  pro  teae. 
see  Fuqua  v.  Carriel^  12  Am.  Dec.  46,  and  note. 

"~"^  1.  Wilkertony.ChUUkwaUe. 
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Davis  v.  Hooper. 

[4  BtSWABX  AMD  POBTKB,  281.] 

An  Entry  Nunc  pro  Tunc  of  an  order  of  chauge  of  venue  at  a  term  sabse- 
qnent  to  that  in  which  the  order  was  made,  is  proper  in  a  case  whore 
the  omiflsion  of  the  entry  at  the  proper  term  was  due  to  negligence  in 
the  clerk. 

Ths  General  Issue  will  not  Admit  Evibenoe  in  trespass  for  taking 
goods,  to  show  that  the  taking  was  by  the  defendant,  in  his  capacity  of 
sheriff. 

To  Impeach  a  Sale  ior  Fraud,  the  frand  must  be  specially  pleaded. 

Trespass  for  taking  goods,  not  guilty  pleaded.  The  plaintiff 
below,  defendant  here,  filed  a  declaration  in  the  circuit  court 
for  Pickens,  alleging  that  the  defendant  had  taken,  seized,  and 
carried  awaj  ten  bales  of  cotton,  his  property.  The  record 
brought  up  shows  the  following  entry  made  at  the  spring  term 
of  1829: 

"  Obadiah  Hooper  v.  Thomas  Davis,  sheriff.  The  venue  in 
this  case  at  the  last  term  of  this  court,  upon  affidavit  of  the 
plaintiff,  was  ordered  to  be  changed  to  the  county  of  Fayette, 
which  order  was  not  entered  upon  the  minutes;  therefore,  be 
it  now  ordered  for  then  that  the  venue  in  this  case  be  changed 
to  the  county  of  Fayette."  The  venue  waB  changed  accord- 
ingly. Afterwards  defendant  appeared  in  the  Fayette  cir- 
cuit court,  and  moved  that  the  case  be  struck  from  the  records. 
This  was  denied.  At  the  trial  defendant  attempted  to  show 
that  the  property  seized  was  held  by  plaintiff  by  virtue  of  a 
fraudulent  conveyance  from  Obadiah  Hooper,  sen.,  and  that 
he,  acting  as  sheriff,  had  seized  the  property  on  an  execution 
issued  against  Obadiah  Hooper,  sen.  The  evidence  was  re* 
jected  as  inadmissible  under  the  general  issue. 

Base,  for  the  plaintiff  in  error. 
EUis,  contra. 

Sattold,  J.  The  action  was  trespass,  for  taking  and  carrying 
away  ten  bales  of  cotton,  the  property  of  the  plaintiff. 

Two  questions  are  presented  for  revision  by  the  assignments 
of  error,  now  relied  on:  1.  Was  it  competent  for  the  circuit 
court  to  grant  an  order,  nunc  pro  tunc,  for  a  change  of  venue, 
at  the  next  succeeding  term,  after  the  showing  and  first  order 
were  made;  the  change  of  venue  not  having  been  entered  on 
the  minutes  at  the  previous  term  ?  For  the  plaintiff  in  error, 
who  was  defendant  below,  it  is  insisted  that  his  motion  to  disr- 
miss  the  cause,  made  in  Pickens  at  the  first  term  after  it  was 


752  Davis  v.  Hoopeb.  [Alabama. 

entered  there,  should  have  prevailed,  because  it  had  been  ille- 
gally made.  That,  like  an  attachment,  the  cause  for  the  change 
may  have  ceased  to  exist  prior  to  the  second  term,  when  the 
order  was  consummated;  also  that  the  circuit  judge  was  author- 
ized by  law  to  order  the  change  in  vacation  as  well  as  in  term 
time;  and  for  the  plaintiff's  delay  in  obtaining  it,  and  filing  the 
proceedings  in  the  court  of  Pickens,  his  suit  should  have  been 
dismissed. 

The  motion  and  supposed  order  for  the  change  having  been 
made  at  the  appearance  term,  the  order  nuiic  pro  tunc  was 
granted  at  the  first  trial  term.  Though  the  judge,  in  the  re- 
cess, had  authority  to  act,  the  election  is  clearly  given  to  the 
party  to  make  his  application  to  the  court  in  session.  As  he 
did  this  in  due  time,  and  on  a  showing  then  deemed  sufficient, 
and  not  now  questioned,  and  as  the  change  was  allowed,  he 
should  not  suffer  from  the  neglect  of  the  clerk  to  enter  the 
order  on  the  minutes.  The  probability  that  the  cause  for  the 
change  may  have  ceased  within  the  six  months  is  only  the  same 
that  it  would  have  been  had  the  order  been  perfected  at  the 
first  term.  If  the  order  had  been  at  first  completed,  and  then 
the  cause  had  ceased,  the  idea  of  remanding  would  never 
have  suggested  itself.  After  the  second  term,  when  the  papers 
were  subject  to  removal,  no  default  or  unnecessary  delay  in  the 
transfer  of  the  proceedings  is  imputed  to  the  party  obtaining 
the  change.  Hence  we  think  there  was  no  error  in  overruling 
the  motion  to  dismiss. 

The  second  question  is,  whether,  under  the  general  issue  in 
trespass — there  being  no  other — the  defendant  should  haye  been 
permitted  to  introduce  evidence  of  his  having  taken  the  prop- 
erty by  virtue  of  an  execution  against  the  father  of  the  then 
plaintiff,  who  was,  in  fact,  the  true  owner  of  the  property,  though 
it  was  in  the  possession  of  the  plaintiff,  and  held  as  his  own. 

Without  entering  into  a  reinvestigation  of  the  doctrine,  it  is 
sufficient  to  say  the  former  decision  of  this  court  in  the  case  of 
HarriHon  v.  Davis ,  2  Stew.  350,  is  decisive  of  this  question. 
We  think  the  attempt  of  the  counsel  to  distinguish  this  case 
from  that  was  unsuccessful.  It  was  there  held  that  in  trespass 
for  taking  goods  from  the  plaintiff's  possession,  the  defendant 
can  not,  under  the  general  issue,  introduce  evidence  that  the 
sale,  under  which  the  plaintiff  holds,  is  fraudiilent.  "  That  one 
who  commits  a  trespass  on  property  in  the  possession  of 
another,  who  claims  to  be  the  absolute  or  qualified  owner,  can 
neither  justify  nor  palliate  the  trespass,  by  proving  that  the 
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ostensible  owner  claims  and  holds  the  property  under  a  fraudu- 
lent sale  from  a  third  person,  bet^^een  whom  and  the  defendant 
there  is  no  privity  of  interest  or  connection  of  title."  It  is 
equally  clear  that  a  justification  in  trespass,  that  the  defendant 
acted  by  virtue  of  a  legal  process,  as  an  officer,  must  be  specially 
pleaded,  and  can  not  be  given  in  evidence  under  the  general 
issue. 

We  are  unanimous  in  affirming  the  judgment. 


That  fraud  to  be  given  in  evidence  Bhonld  be  pleaded,  see  Dean  v.  Mason^ 
10  Am.  Dec.  102;  for  an  apparent  exception  to  this  mle,  lee  Orum  v.  Barney^ 
quoted  at  length  in  the  note  to  Clark  ▼.  Foxero/t^  20  Id.  315. 


GOLLINOSWOBTH  V.  HoBN. 

[4  Stbwabt  &  POOSBB,  287.] 

At  Oommon  Law  thb  Tbstb  of  a  Fderi  Facias,  iasned  at  any  time  during 
the  tenn  in  which  judgment  was  rendered,  might  be  of  the  fint  day  of 
the  term,  and  when  so  tested,  it  could  be  levied,  notwithstanding  that 
the  death  of  the  defendant  intervened  at  a  date  intermediate  between 
that  of  the  teste  and  of  the  actual  issuance. 

A  Fma  Facias  Binds  the  Pboperty  in  the  goods  of  the  debtor  from  the 
time  of  delivery  to  the  sheriff. 

Thkbb  must  bb  BsvrvAL  bt  Soibb  Facias  of  the  judgment  against  the  in- 
testate  to  justify  execution  thereon  against  the  administrator. 

Thb  Libk  Obiginatbd  bt  thb  Fieri  Facias  may  be  preserved  and  oon« 
tinued  beyond  the  time  of  return,  by  causing  to  issue  during  the  term  in 
which  it  is  returned,  of  an  alias  writ. 

BxBOunoN  Issued  avteb  the  Death  ov  the  Defendaztt,  without  previooi 
revival  of  judgment,  is  voidable,  not  void. 

Av  Alias  Writ  ov  Execution,  issued  after  the  death  of  the  defendant,  is 
regular,  where  the  original,  by  which  it  was  preceded,  was  issued  during 
the  life  of  the  defendant,  and  the  <Uku  issues  during  the  term  in  which 
the  original  was  returned. 

Thb  facts  appear  from  the  opinion. 

Satfold,  J.  The  contest  arose  on  the  trial  of  the  right  of 
property,  levied  on  by  execution  and  claimed  pursuant  to  the 
statute.  The  plaintiff  in  error,  in  1824,  recovered  judgment 
against  Gabriel  Hanby,  on  which  executions  were  regularly  is- 
sued, up  to  the  time  of  the  leyy,  in  1828;  upon  all  of  which  ex- 
ecutions the  sheriff  had  made  returns  of  nulla  bona,  except  the 
lasty  which  was  levied  on  the  proi>erty  in  question.  The  de- 
fendant, Hanby,  died  in  1826.  Horn,  the  claimant  of  the  prop- 
erty, was  appointed  administflijtor,   and  was  remoTed.    Th« 
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sheriff  who  made  the  levy  received  his  appointment  before  the 
levj  was  made,  and .  then  was  adminisixator.  These  circam- 
stances  appearing  on  the  trial,  the  court  charged  the  jury  that 
the  execution  having  issued  after  the  death  of  Hanby,  it  was 
void. 

The  property  in  question  consisted  of  two  slaves.  Under  the 
charge  given,  the  jury  found  the  property  not  subject  to  the 
execution.     This  charge  is  assigned  as  the  cause  of  error. 

The  case  presents  the  questions:  1.  Was  a  revival  of  the  judg- 
ment necessary  under  the  circumstances  of  the  case,  by  a  scire 
facias  against  the  administrator  ?  2.  If  it  was,  had  the  claimant 
of  the  property,  he  being  neither  party  nor  privy  to  the  judg- 
ment, a  right  to  claim  advantage  of  the  failure  to  revive  ? 

A  statute  exists  in  tliis  state,  relative  to  liens  by  execution; 
but  which  being  of  a  date  subsequent  to  these  proceedings,  may 
be  left  entirely  out  of  view,  in  the  consideration  of  this  case. 
The  questions  must  be  determined  with  reference  to  the  com- 
mon law,  and  the  statute  of  1826,  entitled  "  an  act  concerning 
executions,  and  for  the  relief  of  insolvent  debtors,"  the  eighth 
section  of  which  provides,  "  that  no  writ  of  fieri  facias,  or  other 
writ  of  execution,  shall  bind  the  property  of  the  goods  against 
which  such  writ  is  sued  forth,  but  from  the  time  that  such  writ 
shall  be  delivered  to  the  sheriff,  under-sheriff,  coroner,  or  other 
officer  to  be  executed;  and  for  the  better  manifestation  of  such 
time,  such  sheriff,  coroner,  or  other  officer,  his  deputy  or  agent» 
shall  upon  the  receipt  of  any  such  writ,  without  fee  for  doing 
the  same,  indorse  upon  the  back  thereof  the  day  of  tbe  month 
and  tbe  year  when  he  received  the  same,"  etc. 

The  distinction  has  been  assumed  in  argument,  and  in  the 
opinion  of  the  circuit  court,  between  void  and  voidable  process, 
that  the  former  may  be  resisted  and  set  aside  by  any  person 
against  whom  it  is  attempted  to  be  used;  the  latter  only  by  par- 
ties and  privies;  and  it  is  contended  that  this  fi^fa.  was  void» 
consequently  that  the  claimant  of  the  property  could  success- 
fully resist  its  supposed  lien  on  that  ground. 

It  is  conceded  that  executions,  by  the  common  law,  bound  the 
goods  and  chattels  of  the  defendant  from  their  ^esfe;  but  by  the 
statute  referred  to,  the  lien  attaches  only  upon  the  delivery  of 
the  execution  to  the  proper  officer  for  collection.  In  the  case  of 
Bragner  v.  Langmead,  7  T.  R.  20,  the  court  of  king's  bench  held, 
pursuant  to  tbe  current  English  doctrine,  that  a  judgment  signed 
in  any  part  of  the  term,  or  the  subsequent  vacation,  relates  back 
to  the  first  day  of  tbo  term,  notwithstanding  the  death  of  the 
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defendant  before  judgment  actually  signed;  and  an  execution 
might  be  taken  out  upon  it,  tested  the  first  day  of  the  term. 
Lord  Eenjon,  in  delivering  the  opinion,  said  they  were  bound 
by  the  current  of  authorities,  all  speaking  the  same  language; 
that  in  every  case  which  had  occurred  it  had  been  held  ' '  thai 
the  execution  may  relate  back  to  the  first  day  of  the  term^ 
though  the  defendant  died  before  execution  actually  taken  out^ 
unless  something  be  done  in  the  interim  to  show  an  incongruity 
in  the  proceedings,  as  was  done  in  the  case  of  Eeapy,  v.  ParriB^ 

In  explaining  the  incongruity  in  the  case  last  mentioned,  and 
in  reconciling  it  with  the  principles  by  which  that  court  had 
uniformly  been  governed,  he  said:  ''  There  the  plaintiff  did  not 
sue  out  execution  tested  on  a  day  prior  to  the  death  of  the  de* 
fendant,  as  he  might  perhaps  have  done,  so  that  it  might  have 
legal  relation;  but  the  execution,  sued  out  after  the  death,  bore 
ietste  on  a  day  posterior  to  the  defendant's  death,  and  conse-- 
quently  that  the  execution  was  irregular." 

The  same  doctrine  is  maintained  in  Com.  Dig.,  vol.  4,  p.  247» 
tit.  Executions,  D.  2.  There  reference  is  also  made  to  the 
English  statute  (29  Car.  II.  3),  '*  that  no  scire  facias^  or  other 
writ  of  execution,  shall  bind  the  property  of  the  goods,  but 
from  the  time  such  writ  shall  be  delivered  to  the  sheriff,  etc.» 
to  be  executed;  who,  on  the  receipt  of  it,  shall  indorse  the  day 
of  his  receiving  the  same."  It  is  also  said,  4  Com.  Dig.  248,  if 
a  fieri  facias  be  tested  before  the  death  of  the  defendant,  and 
delivered  to  the  sheriff,  after  his  death,  it  may  be  executed  upon 
goods  in  the  hands  of  the  executor  or  administrator. 

Again  (29  Car.  II.  250),  if  execution  be  taken  out  after  the 
death  of  the  defendant  against  his  executor  or  administrator,, 
without  a  scire  facias,  it  is  void.  These  principles  rest  on  the 
authority  of  early  English  cases;  and  are  not  considered,  when 
properly  understood,  irreconcilable  with  each  other,  or  with 
the  modern  doctrine.  The  correct  rule  of  the  common  law  is 
believed  to  be  that  an  execution,  bearing  a  regular  date,  ante- 
rior to  the  death  of  the  defendant  (though  the  date  bf«  by  rela-^ 
tion  back),  may  be  received  by  the  sheriff,  after  the  death  of 
the  defendant,  levied  on  the  goods  of  the  estate,  and  the  same 
may  be  legally  sold,  without  making  the  personal  representative 
a  party:  6  Bac.  Abr.  114.  But,  if  such  representative  be  made 
a  party  to  the  execution,  without  a  revival  of  the  judgment,  by 
a  scire  facias  against  him  (as  in  the  last  case  referred  to  in 
CSomyn),  the  process  may  be  void,  when  it  would  have  been 
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regular,  bad  it  been  taken  only  against  the  goods  of  the  de- 
ceased, as  though  he  had  been  living. 

Bj  another  statute,  in  force  in  this  state,  it  is  directed  that 
all  writs,  returnable  to  any  court  of  record,  shall  bear  teste  on 
the  day  on  which  the  same  shall  be  issued:  Aik.  Dig.  278. 
This  requisition  is  conceived  to  apply  to  executions,  as  well  as 
to  other  process,  consequently  the  doctrine  of  relation  to  the 
previous  term,  or  the  first  day  of  the  term,  does  not  apply  to 
our  jurisprudence. 

But  whettier  this  fiction  can  have  any  effect  as  respects  the 
lien  of  the  execution,  or  the  legality  of  the  process,  may  well 
be  questioned.  It  is  a  question,  however,  which  can  have  no 
material  influence  in  this  case,  inasmuch  as  the  original^,  fa. 
bore  date  long  before  the  death  of  the  defendant,  and  the  pluriea 
fi./a,f  by  virtue  of  which  the  levy  was  made,  bore  date  long 
after  the  death.  The  material  inquiry,  then,  is,  whether,  after 
execution  had  commenced,  by  the  regular  issuance  and  return 
of  nulla  bona  on  the  original  and  alias,  before  the  death  of  the 
defendant,  the  plaintiff  had  a  right  to  continue  to  sue  out  fur- 
ther writs  of  execution,  after  the  return  of  the  former,  without 
a  revival  of  the  judgment  against  the  administrator.  It  baa 
been  shown  that  the  lien  of  executions  on  the  goods  and  chat- 
tels of  defendants  is  substantially  the  same  under  the  English 
and  Alabama  statutes.  The  date  of  the  lien  under  each  relates 
to  the  time  of  the  delivery  of  the  execution  to  the  proper  officer 
to  be  executed. 

The  principle  may  be  assumed,  for  it  is  not  understood  to  be 
contested,  that  if  execution  be  not  actually  sued  out  within  a 
year  and  a  day  after  the  judgment  has  been  rendered,  or  if  not 
sued  out  before  the  death  of  the  defendant,  in  either  case  it  is 
irregular  to  take  it  out  without  a  previous  revival  of  the  judg- 
ment by  scire  facias,  and  in  the  latter  case  the  revival  must  be 
against  the  executor  or  administrator.  But  it  does  not  follow 
that  in  the  event  of  the  death  of  a  defendant  after  execution 
has  begun,  such  revival  of  the  judgment  is  necessary.  The 
necessity  can  only  exist  on  the  principle  that  the  alias  or 
pluriesfi.fa,,  though  regularly  continued,  does  not  retain  the 
lien  on  the  defendant's  property  from  the  time  of  the  delivery 
of  the  first  execution  to  the  officer.  This  would  deny  them  any 
legality  or  virtue  derived  by  relation  to  the  original  fi.  fa., 
which,  and  also  the  alias  in  this  case,  were  issued  and  deliv< 
ered  in  the  life-time  of  the  defendant. 

The  case  of  Brown  v.  GilUland,  3  Desau.  639,  involyed  this 
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doctrive.  Brown,  as  executor,  had  made  sale  at  auction  of 
slaves  belonging  to  the  estate  of  bis  testator.  There  were  at 
the  time  executions  in  the  sberifiTs  office  against  the  testator, 
which  remained  unsatisfied,  and  on  which  there  had  been  re- 
turns of  nulla  bona.  The  purchaser  refused  to  pay  the  purchase 
money,  unless  it  should  be  applied  to  the  discharge  of  the  exe- 
cutions, so  as  to  secure  his  title.  The  executor  contended  the 
negroes  were  not  bound  by  the  executions,  because  they  had 
been  acquired  by  the  testator  after  the  executions  had  been 
returned. 

The  suit  in  chancery  was  instituted  for  the  guidance  and 
Bafety  of  the  parties,  and  was  considered  amicable.  The  ques- 
tion then  was,  whether  the  lien  of  an  execution  was  confined  to 
such  goods  only  as  belonged  to  the  debtor  at  the  time  when 
the  writ  was  lodged,  or  whether  it  extended  to  goods  acquired 
by  him  afterwards? 

Judge  Thompson,  in   the  circuit  court,  decreed  a  specific 
execution  of  the  contract.     He  said,  **  he  considered  such  an 
execution  precisely  as  if  it  never  had  issued,  inasmuch  as  there 
were  no  effects  on  which  it  could  have  attached,  and  of  course 
could  have  no  binding  efficacy."     That  ''the  execution  was 
defunct  previous  to  the  acquisition  of   the  property;   and  it 
would  be  in  vain  to  say  a  non-existing  thing  can  possess  exist- 
ing powers."    On  appeal,  however,  to  the  revising  tribunal^ 
this  doctrine  was  overruled,  and  the  decree  reversed,  on  the 
ground  that  the  executions  bound  the  property,  and  that  a 
good  title  could  not  be  made  to  the  purchaser.     In  this  opin- 
ion the  court,  consisting  of  four  judges,  was  unanimous.     The 
reasoning  of  the  court  was,  '*  that  every  debt,  as  soon  as  con- 
tracted, vests  in  the  creditor  a  right  to  be  paid  out  of  any  part 
of  the  debtor's  estate;  and  while  only  a  chose  in  action,  it  has 
an  inchoate  lien  on  all  his  property,  whether  acquired  before 
or  after  the  contract.     When  sued,  therefore,  and  the  right  is 
consummated  by  a  judgment  and  execution,  the  general  lien  of 
both  becomes  perfect,  and  should  continue  to  charge,  not  only 
the  existing  property  of  the  debtor,  but  also  to  attach  on  all  his 
future    acquisitions.     If,  indeed  (say  they),  an  execution  be- 
comes dormant,  it  must  be  revived  by  a  scire  facias  before  it 
can  have  active  operation;  but  its  binding  quality,  like  that  of 
a  judgment,  continues  until  it  is  satisfied,  or  until  length  of 
time  furnishes  sufficient  ground  for  presuming  satisfaction. 

It  is,  however,  necessary  to  observe  that  the  question  in  this 
case  is  not  whether  the  defendant's  property  was  bound  from 
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the  delivery  of  the  original  fi-fa,  to  the  sheriff  to  be  executed; 
or  whether  it  was  from  the  delivery  of  the  plurien  on  which  the 
levy  was  made.  Indeed,  it  does  not  appear  that  the  difference 
in  the  lien,  whether  from  the  one  day  or  the  other,  was  con- 
sidered in  the  least  material.  But  the  question  is,  whether  the 
pluries  fi.  fa.  was  void,  and  subject  to  resistance  by  a  third 
person,  whose  rights  were  incidentally  involved?  On  the 
former  question  tbe  case  of  Brown  v.  OUlUand  is  an  authority 
sustaining  the  lien  from  the  earliest  date;  and  this  doctrine  I 
consider  best  supported  by  reason  and  authority.  There  are, 
however,  some  contrary  decisions  in  respect  to  contests  arising 
between  different  plaintiffs  in  execution.  In  the  case  of  Itibhy. 
Marris,  4  Bibb,  29  [7  Am.  Dec.  732],  the  sheriff  had  two  writs 
of  Jl,  fa.  in  favor  of  different  plaintiffs,  against  the  same  de- 
fendant. The  execution  last  received  was  in  favor  of  one  who 
bad  previously  had  other  writs  issued  on  his  judgment,  but 
which  had  been  returned  nulla  bona.  Money  being  now  made 
on  the  executions,  but  not  sufficient  to  satisfy  both,  the  question 
arose,  which  should  be  preferred.  The  court  ruled  that  where 
several  executions  issue  against  the  same  defendant,  the  sheriff 
is  bound  to  satisfy  that  exectiou  first  which  is  first  delivered  to 
him.  That  as  between  plaintiffs  in  execution,  a  former  execu- 
tion not  levied  and  returned  does  not  create  a  lien  to  tbe 
^exclusion  of  the  second  creditor,  who  delivers  his  execution 
^hen  the  sheriff  had  no  other  against  the  debtor. 

That  court  seems  to  have  recognized  a  distinction  in  respect 
lo  liens  by  executions,  where  the  contest  is  between  the  differ- 
ent plaintiffs  therein,  and  where  it  is  between  one  of  them,  and 
a  purchaser  from  the  defendant  himself.  In  the  former  case 
they  deny  any  relation  back  to  the  delivery  of  the  original  fl.fa* 
as  directed  by  statute,  or  to  the  le9XjQ^  according  to  the  doctrine 
of  the  common  law.  Tbey  say  "  the  common  law,  regardful 
of  the  interest  of  plaintiffs,  and  to  preserve  it  against  the 
fraudulent  acts  of  defendants,  in  alienating  the  goods,  made 
ivrits  of  execution,  have  relation  to  their  tede^  and  bind  the 
ostate  of  defendants  from  that  time;  so  that  if  they  should  sell 
their  goods  thereafter  they  might  be  taken  in  execution  in 
whose  hands  they  might  come.  But,  as  between  plaintiffs  in 
executioH,  the  common  law  knew  no  partiality,  and  created  no 
lien  in  favor  of  one  in  prejudice  to  that  of  another." 

I  can  not  perceive  tbe  force  of  these  remarks,  or  the  virtue 
of  tbe  impartiality  here  inculcated.  .  There  would  appear  to  be 
no  sufficient  reason  wby  a  bona  fide  purchaser  from  the  defend- 
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anty  after  his  property  has  become  bound  by  an  execution, 
should  occupy  a  less  favorable  position  than  that  of  a  plaintiff 
in  a  subsequent  execution  placed  in  the  hands  of  the  sheriff 
after  the  property  had  become  so  bound.  In  a  subsequent  case  in 
the  same  court,  Daniel  y.  Cochran's  Adm'rs^  4  Bibb,  533,  the 
question  was  similar  to  that  in  the  former.  There  the  same 
court  said:  ''  We  can  perceive  no  principle  upon  which  the  lien 
created  by  an  execution  can  be  continued  in  virtue  thereof  after 
its  return  day."  But  they  add,  **  the  lien  indeed  might  be  con- 
tinued at  common  law,  by  continuing  the  executions;  and  may, 
since  the  statute,  by  delivering  a  new  execution  into  the  hands 
of  the  sheriff  at  the  same  time  the  former  is  returned;  or  rather, 
we  ought  in  strict  propriety  to  say,  that  an  uninterrupted  suc- 
cession of  liens  might  be  thus  kept  up." 

These  latter  positions  I  construe  into  an  abandonment  of  so 
much  of  the  principle  of  the  former  decision  as  denied  the  ex- 
istence of  prior  liens  as  between  executions.  The  latter  decis- 
ion admits  that  the  defendant's  property  is  bound  from  the 
delivery  of  the  fiurst  fi.  fa.,  and  that  the  lien  may  be  transferred 
from  a  prior  to  a  subsequent  writ;  that  it  may  be  continued  at 
common  law  by  the  renewal  of  the  executions  in  due  time;  that 
in  this  way,  an  uninterrupted  succession  of  liens  may  be  pre- 
served. 

The  return  of  one  fi.  fa. ,  and  the  issuance  and  delivery  of  an- 
other on  the  same  judgment,  are  acts  falling  within  the  official 
duties  of  the  clerk  and  sheriff;  why  should  the  lapse  of  a  few  days 
at  the  return  term,  when  these  acts  must  be  done,  create  a  forfeit- 
ure of  the  lien  ?  To  prevent  it,  shall  the  clerk,  in  anticipation  of 
a  return  of  nuUa  bona,  have  an  aliaa  or  pluries  ready  to  exchange 
with  the  sheriff  at  the  moment  he  makes  his  return;  or  shall  the 
sheriff  show  the  execution  containing  the  return  intended  to  be 
made,  and  stand  by  holding  the  execution  until  the  clerk  (lay- 
ing aside  all  other  business)  can  prepare  the  aliaa,  so  that  there 
shall  be  no  intervening  space  between  the  actual  return  of  one, 
and  receipt  of  the  other  ?  I  think  it  more  just  and  rational,  and 
the  course  best  supported  by  authority,  to  require  only  that  the 
original  shall  be  returned  to  the  proper  term;  then,  as  soon  as 
may  be,  consistently  with  his  other  duties,  the  clerk  shall  issue 
the  alias  or  pluries. 

If  the  plaintiff  does  not  interfere  to  the  contrary  (but  which 
he  may  do  at  his  peril),  and  if  the  renewal  be  made  in  a  reason- 
able  time,  the  lien  shall  be  transferred  from  the  original  to  the 
alias  and  pluries,  as  a  continued  execution  on  the  same  judg- 
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ment,  and  thereby  be  preserved.  The  principle  of  the  decision, 
in  the  case  of  I^p€8  v.  Randolph^  2  Call,  125,  which  has  been 
cited  to  the  contrary,  does  not  affect  this  question. 

But  I  now  recur  to  the  true  question,  whether  or  not  the 
pluriea  fi.  fa.  was  void,  and  subject  to  resistance  from  a  third 
person  ?  Let  it  be  conceded  for  the  present  that  in  conaeqnenoe 
of  the  death  of  the  defendant,  there  was  the  same  necessity  for 
a  renewal  of  the  judgment  by  sdre/acias,  that  there  is  in  cases 
where  no  execution  has  issued  within  a  year  and  a  day  after 
judgment,  then  what  would  be  the  effect?  In  Jackson  y.  De- 
lancy,  13  Johns.  537  [7  Am.  Dec.  403],  it  was  held  that  a  scire 
facias f  to  revive  a  judgment,  irregularly  issued;  or  an  execution 
issued  after  a  year  and  a  day,  without  A.scire/acias,  is  voidable 
only,  and  can  not  be  called  in  question,  in  a  collateral  action,  so 
as  to  defeat  the  title  of  a  purchaser  under  the  execution;  nor 
can  such  execution  be  avoided,  after  the  lapse  of  twenty  yeazB, 
even  on  a  direct  application  for  that  purpose:  3  Cai  270;  8 
Johns.  361;  4  Camp.  48;  2  Burr.  1188;  7  Johns.  556;  2  Bay,  33& 

The  remedy  against  an  execution,  merely  voidable  for  want 
of  a  renewal  of  the  judgment  by  scire  facias^  must  be  the  same, 
whether  the  necessity  for  the  renewal  arose  from  the  death  of 
a  party,  or  from  lapse  of  time  after  judgment  obtained.  There 
would  appear  to  be  no  satisfactory  reason  for  any  difference. 
If  the  defendant  in  execution,  or  his  representative,  chooses  to 
acquiesce  in  the  irregularity  because  the  effect  is  substantially 
the  same,  and  costs  are  thereby  avoided,  or  for  any  other  cause; 
and  if  the  effect  of  the  judgment  or  execution,  with  or  without 
a  renewal  of  the  former,  be  the  same  with  respect  to  the  rights 
of  third  persons,  surely  there  can  be  no  reason  for  permitting 
them  to  delay  and  hinder  the  execution  for  any  matter  exclu- 
sively concerning  the  parties  to  the  writ,  and  entirely  indifferent 
to  those  claiming  advantage  of  the  irregularity. 

Should  a  case  occur  where  rights  have  accrued  to  third  per- 
sons, which  would  be  affected  by  a  lien  existing  from  the  date 
of  the  original  Ji.  fa.,  but  not  from  that  of  the  alicLS  or  pluries, 
and  the  lien  has,  by  law,  been  forfeited  or  discharged  by  any 
subsequent  event,  and  which  would  appear  from  the  writs,  if 
regular,  then  I  admit  that  such  third  persons  (the  claimant  of 
property,  for  instance)  may  insist  on  the  forfeiture  or  dis- 
charge, and  demand  the  same  substantive  rights  as  if  the  pro- 
ceedings had  been  regular — that,  in  such  case,  if  the  claimant's 
title  to  the  property  accrued  subsequent  to  the  deliveiy  of  the 
original >S. /a.,  but  prior  to  that  of  the  alias  or  plwries;  and  the 
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lien  bad  been  lost  by  the  death  of  the  defendant,  or  failure  to 
revive  the  judgment  hj  scire  facias,  or  to  renew  the  writs  of 
execution  regularly,  from  term  to  term,  so  as  to  preserve  the 
lien  from  the  first  to  the  last,  the  claimant  would  have  been  en<^ 
titled  to  the  benefit  thereof;  and  the  court  should  have  in* 
structed  tbe  jury  that  the  plaintiff's  lien  related  only  to  the 
date  of  the  delivery  of  the  alias  or  pluries  (as  the  case  may  have 
been),  not  to  the  delivery  of  the  original. 

If,  by  reason  of  the  death  of  the  defendant,  after  judgment, 
and  before  the  issuance  of  the  original  fi.  fa.,  it  had  become 
necessary  to  revive  the  judgment,  making  the  personal  repre- 
sentative a  party,  and  this  had  not  been  done,  the  effect  would 
have  been  different;  then,  the  property  being  free  from  any 
lien  or  incumbrance,  the  law  would  have  vested  the  special  title 
in  the  executor  or  administrator,  and  an  execution  against  the 
decedent  could  not  reach  the  property. 

But,  as  already  remarked,  such  are  not  the  facts  of  this  case. 
The  judgment  had  been  obtained,  and  the  original  and  subse- 
quent^, fa.  had  been  issued  and  placed  in  the  hands  of  the 
sheriff,  to  be  executed  in  the  life-time  of  Hanby,  the  defendant; 
and  the  executions  had  been  regularly  issued,  and  returned 
nuUa  bona,  without  any  dormant  internal  from  the  date  of  the 
judgment,  up  to  the  time  of  this  levy,  by  means  whereof  the 
lien  was  continued,  and  the  title  to  the  property  prevented  from 
vesting  in  the  personal  representative,  so  that  it  was  unnecessary 
to  have  made  him  a.  party. 

Nor  does  it  appear  that  the  claimant's  title  is  better  or  differ- 
ent  now  from  what  it  was  when  the  original^,  fa.  was  delivered 
to  the  sheriff.  Therefore,  without  deciding  whether  the  exe- 
cution under  which  the  levy  was  made  was  strictly  regular,  or 
merely  voidable  (a  question  immaterial  to  this  case),  we  are  of 
opinion  it  was  not  void;  consequently,  that  the  claimant  of  the 
property  was  not  entitled  to  any  advantage  from  the  sup- 
posed want  of  a  revival  of  the  judgment;  and  that  the  contrary 
decision  of  the  circuit  court  was  erroneous,  for  which  the  judg- 
ment must  be  reversed  and  the  cause  remanded. 


As  AD  anthority  to  the  effect  that  where  tkjieri  facias  has  issued  daring  the 
life  of  the  defendant,  that  though  his  death  occurs  before  the  return  of  the 
writ,  yet  without  a  revival  of  the  judgment  against  his  representatives,  it  is 
regular  to  issue  an  alia«  writ  of  execution,  provided  it  he  done  during  the 
same  term  in  which  the  original  was  returned,  this  case  is  cited  in  Luoas  v. 
Price,  4  Ala.  672;  Alansovy  v.  United  States  Bank,  Id.  752;  Boyd  v.  Dennis, 
6  Id.  65;  Stewart  v.  Nuekols,  15  Id.  231;  Collier  v.  mndham,  27  Id.  291. 

But  at  the  same  time  the  operation  of  the  rule  is  restricted  to  personalty. 


7G2  Berby  17.  Caiit£R«  [Alabama, 


For  tbc  reason  of  the  rule  is  given  as  this,  that  where  ezecadoos  ii 
as  aboTe  set  forth,  the  lien  of  the  original  writ  is  transferred  to  the  oUom^ 
and  so  the  property  in  the  hands  of  the  personal  representative  of  the  de- 
cedent is  bound;  and  this  reason  can  not  apply  to  realty.  For  as  this  speciea 
pf  property  is  bound,  not  by  issuance  of  execution,  but  by  rendition  or  dock- 
eting of  judgment,  it  follows  that  no  lieu  upon  real  estate  can  be  transfeired 
from  one  writ  of  execution  to  another:  Lucas  v.  Priee^  4  Ala.  679;  Manaomjf 
V.  Umted  States  Bank,  Id.  752;  StewaH  v.  Nttckols,  15  Id.  231. 

Upon  the  other  hand,  the  existence  of  any  such  rule,  with  regard  to  anj 
species  of  property,  is  denied  in  Mississippi  and  Arkansas,  in  the  cases  re- 
spectively ot  Davis  V.  Helm,  3  Smed.  &  M.  1,  and  State  Bafik  t.  Etter,  15 
Ark.  268.  As  militating  against  the  views  of  the  Alabama  court,  the  first  of 
these  cases  calls  attention  to  the  fact,  that  though  a  judgment  in  a  real  action 
was  of  higher  dignity  than  a  lien,  yet  it  must,  at  common  law,  have  been  re- 
vived upon  the  death  of  the  defendant;  also,  to  the  fact  that  an  eUgU,  when 
issued,  bound  lands  from  the  time  that  judgment  was  rendered,  and  yet  to 
anthorize  the  issue  of  an  elegit  after  the  death  of  the  defendant^  there  most 
first  be  a  revival  of  the  judgment  against  him.  And  the  court  think  that  in 
deciding  whether  an  execution,  so  issued,  is  regular  or  not,  it  is  a  point  im- 
material to  the  question  involved  that»  under  the  circumstances  of  the  case, 
the  goods  in  the  hands  of  the  personal  representative  were  bound  by  a  lien. 

In  Alabama  itself,  the  question  is  no  longer  an  open  one.  By  sec  2875, 
Rev.  Code,  it  is  provided:  "A  writ  ol  fieri  facias,  issued  and  received  by 
the  sheriff  during  the  life  of  the  defendant,  may  be  levied  after  his  decease, 
or  an  alias  issued  and  levied  if  there  has  not  been  the  lapse  of  an  entire  tenn, 
so  as  to  destroy  the  lien  originally  created."  And  in  Hurt  v.  Nave^  49  Ala. 
459,  these  provisions  are  held  to  apply  to  realty  also. 

That  part  of  the  principal  case  which  decides  that  an  original  writ  of 
cution,  issued  after  the  death  of  the  defendant^  is  voidable,  not  void, 
overruled  by  Collier  v.  Windham,  27  Ala.  291,  this  latter  case  deciding  that 
such  writ  is  entirely  void.  See,  too,  on  this  subject,  Freeman  on  ^^'>«<?*^^?*\ 
sec.  35. 


Bebby  v.  Gabteb  et  Hx. 

[A  BxBWAas  k  Poxna,  387.] 
It  is  not  AcnoKABLB  Slamdeb  to  chaige  a  married  woman  with  adnlttiy. 

AonoN  of  slander  for  saying  of  Sabinia  Carter,  wife  ot 
Samuel  Carter,  ''she  is  not  chaste,  and  I  have  kept  her;"  "I 
have  had  criminal  connection  with  her;"  "  I  have  had  sexual 
intercourse  with  her."  To  the  declaration  there  was  a  de- 
murrer interposed;  this  was  overruled.  Defendant  declining  to 
answer  over,  a  jury  summoned  assessed  damages  in  plaintiff's 
favor  in  the  sum  of  five  hundred  dollars.  Defendant  took  out 
a  writ  of  error. 

Taylob,  J.  It  is  admitted  that  the  words  charged  as  slander^ 
ous  are.  not  actionable  per  se,  unless  they  import  the  offense 
which  is  made  indictable  by  the  second  section  of  the  act  of 


June,  1833.]       The  Goveknob  v.  White.  763 

1812,  entitled,  "An  act  to  amend  the  act  for  the  paniahment 
of  crimes  and  misdemeanors:"  Toul.  Dig.  224. 

That  section  makes  it  ponishable  by  a  fine  of  not  less  than 
one  hundred  dollars,  for  *'  any  man  and  woman  to  live  together 
in  adultery  or  fornication."  The  living  together  is  an  essential 
gart  of  the  offense,  without  which  no  indictment  could  be  sus- 
tained under  this  section.  It  would  be  a  strained  construction 
to  affix  this  meaning  to  the  words  charged  in  the  declaration. 
The  common  understanding  of  mankind  would  not  receive  them 
in  this  sense.  It  is  useless  to  analyze  the  expressions  to  prove 
this;  the  enunciation  of  them  renders  it  as  obvious  as  any  rea- 
soning could  do. 

It  most  be  a  great  gratification  of  the  defendants  in  error, 
however,  that  they  have  really  effected  everything  which  would 
be  important  to  them  by  the  action.  The  cause  has  been  sub- 
mitted to  a  jury,  and  a  verdict  returned  for  five  hundred  dol- 
lars damages,  thus  manifesting  the  purity  of  Mrs.  Carter's  char- 
acter; and  fixing  the  offense  of  moral,  although  not  legal, 
dander  upon  the  plaintiff  in  error. 

The  judgment  is  reversed. 

That  charging  a  married  woman  with  adultery  ia  not  per  m  actionable  at 
oommon  law,  see  Buys  ▼.  OiUespte^  3  Am.  Deo.  404;  Smalley  v.  Andenon^  15 
Id.  121;  alao  note  to  Cobum  v.  Norwood,  12  Id.  37. 


The  Govebnor  v.  Whttb  et  kl. 

[4  SxswABT  k  Posxaa,  441.] 

SuBxrxis  TO  AN  Otviczal  Bond  ark  Pbopeb  Parties  to  a  suit  broaght 
npoQ  a  breach  of  the  condition  of  the  bond,  though  neither  the  fact  nor 
amount  of  their  principal  and  liabiUty  haa  been  establiahed  by  previous 
Boit. 

Thx  Bbbach  ov  an  Official  Bond  is  sufficiently  sssigned  by  negativing 
the  words  of  the  covenant  therein. 

Thb  facts  appear  from  the  opinion. 

Saffold,  J.  The  action  was  debt,  in  the  name  of  the  goT- 
ernor,  for  the  use  of  Callahan  against  White,  as  sheriff  of 
Pickens  county,  and  his  securities  on  his  official  bond. 

The  breach  assigned  in  the  declaration  is,  that  said  White,  as 
sheriff,  had  collected,  by  virtue  of  suudry  executions,  of  divers 
persons,  a  large  sum  of  money,  to  wit,  the  sum  of  five  hundred 
and  twenty-eight  dollars,  which  was  and  still  is  due  to  said 
Callahan  for  his  fees  as  clerk  of  the  circuit  court  of  said  county 
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of  Pickens.  To  this  declaration  the  defendants  demurred,  and 
the  court  sustained  the  demurrer,  and  gave  judgment  in  fairoi 
of  the  defendants.  The  judgment  on  demurrer  is  the  cause 
assigned  for  error.  The  exceptions  taken  to  the  declaration 
are  understood  to  be:  1.  That  no  action  was  sustainable  against 
the  defendant's  securities  until  the  liability  of  the  principal 
was  first  fixed  by  a  separate  suit  against  him,  establishing  the 
fact  and  amount  of  his  default.  2.  That  the  breach  assigned 
was  too  general  and  indefinite  in  not  identifying  the  several 
executions  on  which  the  money  claimed  is  alleged  to  haye  been 
collected. 

The  doctrine  relied  on  in  support  of  the  first  exception  is  be- 
lieved to  relate  mainly,  if  not  exclusively,  to  prooeedinga 
against  executors  and  administrators.  Admitting  such  to  be 
the  course  of  proceeding  in  Yirginia,  and  some  of  the  other 
states,  in  relation  to  executors  and  administrators,  and  that  in 
this  state  a  dififerent  mode  of  proceeding,  but  one  calculated  to 
ascertain  the  amount  due  from  executors  and  administrators,  is 
required  before  suit  can  be  brought  on  the  bonds  against  the 
securities,  the  remedy  against  sheriffs  and  their  securities  is  not 
necessarily  the  same.  The  various  statutes  in  force  in  this 
state  respecting  the  liability  of  the  latter,  breathe  a  different 
intent.  They  authorize  joint  proceedings  in  the  first  instance 
against  sheriffs  and  their  securities,  even  in  the  summary  mode, 
by  motion.  The  act  '*  to  provide  for  the  appointment  of  county 
officers  and  for  other  purposes,"  passed  in  1819:  Toul.  Dig. 
676;  by  the  eighteenth  section  thereof  directs  that  when  any 
sheriff  shall  fail  to  perform  the  duties  required  of  him,  the  per- 
son aggrieved  may  move  against  such  sheriff  and  his  secuiitiea 
in  office  for  the  amount  he  has  failed  to  pay  over,  or  for  failing 
to  return  any  execution  as  required  by  law,  upon  giving  three 
days'  notice  of  such  motion  to  the  delinquent  sheriff  or  his 
securities  in  office. 

It  is  true  this  was  not  a  proceeding  under  this  statute,  but 
there  is  other  statute  authority  for  the  institution  of  the  ordi- 
nary action  of  debt  on  the  office  bond  against  the  sheriff  and  his 
securities,  which  does  not  recognize  the  necessity  of  a  previous 
suit  against  the  principal  alone;  and  surely  it  could  not  have 
been  the  intention  of  the  legislature  to  subject  the  securities  to 
an  original  joint  responsibility  with  the  principal,  when  the 
remedy  was  sought  by  motion,  and  not  when  by  the  ordinary 
action  of  debt.  The  latter  mode,  by  giving  more  time  to  the 
defendants  for  preparation,  and  a  trial  by  jury,  is  better  calcu- 
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lated  to  insure  justioe,  nor  can  it  be  supposed  that  either  the 
principal  or  bis  securities  would  be  less  competent  to  make 
effectual  defense  when  jointly  sued  in  tbe  first  instance  than  in 
any  other  mode. 

2.  As  to  the  objection  that  the  breach  assigned  by  the  de- 
claration is  too  general,  in  not  identifying  the  executions  on 
which  it  is  alleged  the  sheriff  collected  the  money,  which  he 
refused  to  pay  over,  the  authorities  appear  fully  satisfactory. 
It  will  suffice  to  notice  but  one.  The  case  of  Hughes  v.  Smi^ 
S  Miller y  5  Johns.  168,  was  an  action  of  debt  by  a  sheriff 
against  his  under  sheriff  and  his  security,  upon  an  indemnifying 
bond  by  the  latter  to  the  former.  It  stipulated  that  if  Smith, 
the  under  sheriff,  should  in  all  things  execute  the  office  afore- 
said during  his  continuance  therein,  according  to  law,  so  that 
the  principal  should  not  be  made  liable  for  the  payment  of  any 
damages  or  money,  in  consequence  of  any  of  the  acts  of  his  said 
tinder  sheriff,  then  the  obligation  to  be  void.  The  plaintiff 
assigned  for  breach  of  the  bond  that  Smith  neglected  to  account 
and  pay  to  the  plaintiff,  or  to  the  several  plaintiffs  and  others, 
divers  sums  of  money,  amounting  to  a  thousand  dollars;  but  did 
ijot  allege  on  what  writs  or  executions  he  collected,  or  of  whom 
he  received  the  said  thousand  dollars,  or  that  he  received  tbe 
same  on  any  execution  or  other  process  whatever,  on  demurrer. 

Chief  Justice  Kent  delivered  the  opinion  of  the  court,  and 
held  the  assignment  sufficient.  He  said  such  general  assign- 
ment is  now  sufficient,  in  order  to  avoid  a  cumbrous  prolixity 
upon  the  record.  His  language  is^  "The  breach  is  assigned 
in  tbe  words  of  the  condition,  and  the  assignment  necessarily 
amounts  to  a  breach;  and  where  that  is  the  case,  the  general 
rule  is,  that  the  plaintiff  may  assign  the  breach  generally  by 
negativing  the  words  of  the  covenant;  and  were  this  assign- 
ment bad  on  special  demurrer,  certainly  it  is  good  on  general 
demurrer:"  See  the  Post-master  v.  Cochran^  2  Johns.  413;  8hum 
V.  Farrington,  1  Bos.  &Pul.  646;  and  Barton  v.  Webb,  8  T^R.  459; 
Smiih  et  aL  v.  Jansen,  8  Johns.  111.  The  rule  permitting  such 
general  assignment  of  tbe  breach,  by  merely  negativing  the 
words  of  the  covenant,  is  founded  not  alone  on  tbe  objection 
of  prolixity,  and  the  inconvenience  of  specific  assignments, 
containing  a  description  of  the  various  items  constituting  it, 
but  also  on  tbe  consideration  that  in  cases  like  the  present  the 
particular  nature  and  extent  of  the  default  is  presumed  to  be 
equally,  if  not  more  certainly,  within  the  knowledge  of  the 
defendant  than  of  the  plaintiff. 
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According  to  this  view  of  the  case,  the  jadgment  below  moat 
be  reversed,  and  the  cause  remanded. 


DuNOAN  V.  Potts. 

[6  SrSWiJKT  k  POBXXBy  63.] 

Tbsspahs  Quabe  Clausum  Fbeoit  Lies  fob  ah  Ocoupakt  oC  govi 

land  against  any  person  wrongfully  dispossessing  him. 
An  Occupant  ov  Pubuo  Lands  is  a  tenant  at  will  of  the  govenunsBii 

The  facts  appear  from  the  opinion. 
Stewart,  for  the  plaintiff  in  error. 
Freeman,  contra. 

Saffold,  J.  The  question  presented  for  consideration  relates 
to  the  sufficiency  of  the  plaintiflTs  amended  declaration. 

The  action  is  trespass.  The  declaration  contains  two  connts, 
charging,  in  substance,  that  Duncan,  the  plaintiff,  was  peace- 
ably and  lawfully  possessed  of  a  certain  improvement,  consisting 
of  twelve  acres  of  cleared  land,  which  was  inclosed,  etc.;  that 
it  was  part  of  the  public  lands  belonging  to  the  government  of  the 
United  States,  which  he  held  as  tenant  at  will  to  the  govern- 
ment aforesaid;  situated,  etc.;  and  that  he  being  so  peaceably 
and  lawfully  possessed  thereof,  as  aforesaid,  the  said  defendant, 

on  the day  of  ,  aforesaid,  and  on  divers  other  days 

and  time.s  between  that  day  and  the  commencement  of  the  writ, 
in  the  county  aforesaid,  wit;fa  force  and  arms,  broke  and  entered 
in  and  upon  the  said  improvement,  and  then  and  there  ejected, 
expelled,  and  dispossessed  the  plaintiff  of  the  same,  and  kept 
hiui  out,  thereby  depriving  him  of  the  use,  enjoyment,  and  prof- 
its of  the  same  for  a  long  time,  to  wit,  for  twelve  months,  etc. 

The  declaration  contains  various  other  averments,  such  as  are 
used  in  declarations  of  this  description;  it  makes  reference  to  a 
recovery  by  the  plaintiff,  against  the  defendant,  of  the  premises 
in  question,  in  an  action  for  a  forcible  detainer;  and  charges 
that  the  plaintiff  had  been  obliged  to  expend  large  sums  of 
money  in  and  about  the  said  recovery,  etc.  To  this  declaration 
the  defendant  demurred,  and  the  court  sustained  the  demurrer 
and  gave  judgment  for  the  defendant. 

This  judgment  is  now  assigned  for  error.  Under  this  assign- 
ment two  questions  only  have  been  discussed  by  the  counsel: 
1.  Is  an  occupant  of  the  public  lands  of  the  United  States  enti- 
tled to  prosecute  the  action  of  trespass  ?    2.  Is  it  necessary  that 
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one  Buing  as  tenant  at  will  should  ayer,  in  his  declaration,  that 
he  held  the  land  by  grant  ? 

1.  It  is  a  fact  of  general  notoriety  that  a  large  portion  of  the 
inhabitants  of  this  state  have  been  occupants  of  the  public  lands; 
that  most  parts  of  our  country  were  settled  before  the  govern- 
ment  had  parted  with  her  title  to  the  soil;  and  that,  even  now, 
considerable  numbers  continue  to  occupy  and  cultivate  the  pub- 
lic domain,  without  any  objection  or  interruption  from  the  gov- 
ernment. Without  legal  protection  to  persons  in  this  situation, 
strife  and  contention  would  be  incessant,  the  peace  and  quiet 
of  society  would  be  constantly  disturbed,  and  the  strong  and  vio- 
lent would  give  law  to  the  weak  and  inoffensive. 

But  it  is  not  only  here,  but  elsewhere,  that  many  may  be 
found  in  the  occupancy  of  lands  to  which  they  can  show  no 
legal  title;  and  wherever  this  is  the  case,  if  prior  peaceable 
possession  did  not  give  a  preference  in  the  right  of  enjoyment, 
the  same  consequences  would  arise.  This  is  the  reason  of  the 
common  law,  that  any  possession  is  sufficient  to  sustain  tres- 
pass against  a  wrong-doer,  or  a  person  who  can  not  make  out 
a  title  prima  facie,  entitling  him  to  possession.  It  is  held  that 
"  a  tenant  for  years,  a  lessee  at  will,  and  a  tenant  at  sufferance, 
may  support  this  action  against  a  stranger,  or  even  against  his 
landlord,  unless  a  right  of  entry  be  expressly  or  impliedly  re- 
served:'' 1  Chit.  PI.  178,  and  authorities. 

Also  it  is  said:  "  The  action  of  trespass  vi  et  armis  is  termed 
a  possessory  action,  to  distinguish  it  from  those  actions  in  which 
the  plaintiff  must  show  a  title.  Being  founded  on  an  injury  to 
the  possession,  it  is  essential  that  the  plaintiff  should  be  in  pos- 
session of  the  close  at  the  time  when  the  injury  is  committed; 
but  as  against  a  stranger  or  wrong-doer,  it  is  immaterial  whether 
such  possession  be  founded  on  a  good  title  or  not.  Even  a  tor- 
tious possession  will  support  trespass  against  a  wrong-doer:"  2 
Wheat.  Selw.  1018.  Various  other  authorities  to  the  same 
effect  might  be  cited,  but  the  principle  is  considered  too  clear 
to  require  it. 

2.  It  remains  to  be  considered  how  a  tenancy  at  will,  for  the 
purposes  of  this  action,  can  be  created.  The  defendant's  coun- 
sel insists  on  the  authority  of  Chancellor  Kent,  4  Kent  Com. 
210,  *'  that  a  tenancy  at  will  can  not  arise  without  express  grant 
or  contract,  and  that  all  general  tenancies  are,  constructively, 
tenancies  from  year  to  year." 

Such,  it  is  true,  is  the  language  of  that  learned  commentator. 
He,  however,  in  the  same  page,  explains  and  shows  that  this 
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was  not  the  original  nature  of  estates  at  will;  that  Lord  Mans- 
field had  observed,  3  Burr.  1607,  "  that  an  infinite  quantity  of 
land  was  holden  in  England  without  lease;"  and  that  thej  were 
all,  therefore,  in  a  technical  sense,  estates  at  will,  but  such  es- 
tates are  said  to  exist  only  nationally;  and  where  no  certain 
term  is  agreed  on,  they  are  construed  to  be  tenancies  from  year 
to  year.  Further,  however,  he  says  (p.  112):  "  The  reservation 
of  an  annual  rent  is  the  leading  circumstance  that  turns  leases 
for  uncertain  terms  into  leases  from  year  to  year.  If  the  tenant 
be  placed  on  the  land,  without  any  terms  prescribed,  or  rent 
reserved,  and  as  a  mere  occupier,  he  is  strictly  a  tenant  at  wilL'' 

A  strict  tenant  at  will,  in  the  primary  sense  of  that  tenancy, 
is  not  entitled  to  notice  to  quit;  nor  is  a  tenant  whose  term  is 
to  end  at  a  certain  time;  for  in  that  case  both  parties  are  ap- 
prised of  their  rights  and  duties.  The  lessor  may  enter  on  the 
lessee  when  the  term  expires,  without  further  notice.  Except 
for  the  purpose  of  notice  to  quit,  tenancies  at  will  seem  even 
still  to  retain  their  original  character.  See  Jackson  v.  Bradi,  2 
Cai.  169;  Nichols  v.  TTt/Ziama,  8  Cow.  13. 

The  principles  of  the  English  decisions,  which  are  said  in 
many  cases  to  have  converted  tenancies  at  will  into  leases  from 
year  to  year,  can  have  no  application  to  an  interest  like  the  one 
in  question — to  an  interest  accruing  to  one  from  his  occupancy 
and  improvement  of  the  public  domain;  the  absence  of  any  ob- 
ligation to  pay  rent,  or  of  any  necessity  for  notice  to  quit,  dis- 
tinguishes this  from  the  modern  idea  of  a  tenancy  from  year  to 
year.  While  the  government  chooses  to  regard  the  occupier 
not  as  a  trespasser,  but  to  permit  him  to  continue  in  the  pos- 
session and  enjoyment  of  the  land,  such  acquiescence  can  con- 
stitute no  other  than  a  tenancy  at  will  according  to  the  original 
notion  of  such  estates. 

As  an  indication  of  the  general  assent  of  the  government  to 
the  existence  of  such  tenancies,  reference  may  be  made  to  the 
several  acts  of  congress  of  recent  date,  allowing  to  such  occu- 
pants a  preference  in  becoming  the  purchasers  of  the  lands  so 
occupied;  also  to  the  act  authorizing  the  executive,  when 
deemed  necessary,  to  remove  settlers  from  the  public  lands; 
and  to  the  orders  which,  at  different  times  in  the  history  of  this 
country,  have  been  issued  for  the  removal  of  such  as  have 
acted  offensively  to  the  government,  or  who  have  asserted  any 
right  of  the  soil  inconsistent  with  the  nature  of  a  tenanc^^  at 
will. 

It  is  also  worthy  of  notice  that  the  judicial  decisions  of  thia 
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state  have  uniformlj  recognized  the  claim  or  interest  of  occu- 
piers of  the  public  ^ands,  as  estates  at  will,  and  such  as  are  en- 
titled to  protection  against  disseisors,  intruders,  or  other  tort- 
feasors, under  the  act  "  concerning  forcible  entries  and  de- 
tainers." Such  suits  have  often  been  sustained  in  most  of  the 
circuit  courts  of  the  state,  and  the  right  to  prosecute  them  has 
been  fully  sanctioned  by  this  court. 

In  the  case  of  McDonald  v.  Oayle,  Ala.  98,  it  was  held  that 
a  petitioner,  who  entitled  himself  tenant  at  will,  on  the  lands 
of  the  United  States,  had  a  right  to  maintain  the  writ  of  forci- 
ble entry  and  detainer;  that  the  person  complaining  was  required 
to  set  forth  his  estate  in  the  land;  and  the  term  **  estate"  em- 
braced the  interest  of  tenants  at  will  as  well  as  other  tenants. 
But  it  is  argued  for  the  defendant  that  the  plaintiff  alleges  in 
his  declaration  that,  prior  to  the  institution  of  this  suit,  he  bad 
successfully  prosecuted  an  action  of  forcible  detainer  against 
the  defendant  for  the  recovery  of  this  interest;  and  that  from 
this,  it  may  be  inferred  the  original  entry  was  lawful  and  peace- 
able; that  the  plaintiff  must  have  abandoned  the  premises,  and 
consequently  could  have  had  no  right  to  prosecute  this  action 
of  trespass. 

To  this  it  is  considered  a  sufficient  reply  that  this  averment 
is  not  conclusive  as  to  the  nature  of  the  injury  complained  of; 
the  forcible  detainer  may  have  succeeded  a  forcibly  entry;  as 
the  plaintiff  has  averred  his  own  peaceable  possession,  and  the 
forcible  entry  and  ouster  of  the  defendant,  when  issue  shall  be 
taken  on  the  facts,  he  will  be  held  to  proof  of  these  essential 
allegations,  according  to  the  legal  acceptation  of  the  terms. 

From  these  views  we  are  of  opinion  the  judgment  below 
must  be  reversed,  and  the  cause  remanded. 


Deshazo  v.  Lewis. 

[5  StxWABT  k  POBTSB.  01.] 

A  WRiTTEir  CoKTRAcr  HAT  BE  VACATED  by  a  sabsequeiit  oral  contraot  in 
reference  to  the  same  sabject. 

A  Subsequent  Verbal  Alteration  of  a  Written  Contract,  sach  as  the 
verbal  extension  of  the  time  of  redemption  beyond  that  expressed  in  the 
mortgage  deed,  is  valid  and  binding,  if  sapported  by  a  consideration. 

The  facts  appear  from  the  opinion. 

Saffold,  J.     The  action  was   detinue  to  recover  a  negro 
man  slave,  brought  by  the  plaintiff  in  error  against  the  de- 
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fendant.  The  question  presented  for  revision  arises  alone  out 
of  the  bill  of  exceptions,  taken  on  the  trial,  at  the  insUinre 
of  the  plaiotiff.  It  states  that  the  plaintiff  ^ave  in  evidence  an 
instrument  of  writing,  under  the  hand  and  seal  of  the  defend- 
ant, which  purports  to  convey  the  negro  man,  Bachus,  frum 
Deshazo  to  Lewis,  for  and  in  consideration  of  two  hundred  and 
seventy-seven  dollars  and  twenty-five  cents. 

The  deed  bears  date  iu  July,  1830,  and  expresses  on  its  face 
the  condition,  that  if  Deshazo  should,  at  any  time,  before  the 
twenty-fifth  day  of  December  then  next,  pay  to  Lewis  the  sum 
of  money  aforesaid,  then  Lewis  was  bound,  in  the  penalty  of  a 
thousand  dollars,  to  redeliver  the  slave  to  Deshazo.  The 
plaintiff  also  proved  that  one  Allen,  being  indebted  to  him, 
verbally  agreed  to  pay  the  debt  to  the  defendant,  and  take  up 
the  mortgage;  that  about  the  twentieth  of  December,  of  the 
same  year>  Lewis  agreed,  verbally,  with  Allen,  to  wait  two 
weeks,  or  even  a  month,  longer  than  the  time  appointed  for  the 
payment  of  the  money;  that  early  in  the  ensuing  January,  both 
Allen  and  Deshazo  offered  to  pay  tbe  money,  which  Lewis  re- 
fused to  accept,  and  that  there  was  no  other  proof  of  any  de- 
mand or  conversion  of  the  slave. 

On  this  evidence  the  court  instructed  the  jury  that  no  verbal 
agreement  could  alter,  vary,  or  control  the  written  and  sealed 
instrument;  that  an  extension  of  the  time  of  payment  was  a 
material  alteration  of  the  terms  of  the  instrument,  and  could 
not  discharge  the  mortgage. 

This  charge  is  the  cause  assigned  for  error.  As  the  case  was 
not  argued  at  length,  and  is  conceived  to  involve  no  intrinsio 
difficulty,  a  slight  examination  of  the  doctrine  is  deemed  suffi- 
cient to  dispose  of  the  question.  The  opinion  of  the  circuit 
court  does  not  appear  to  have  questioned  the  nature  of  the  in- 
strument, or  to  have  denied  that  its  legal  effect  is  that  of  a 
mortgage  only,  to  secure  the  repayment  of  the  money.  It  does 
not  object  to  the  sufficiency  of  the  tender,  or  offer  to  return 
the  money  at  the  time  when  it  was  made,  nor  does  it  deny  the 
right  of  recovery  on  the  ground  that  there  was  not  a  sufficient 
conversion  or  detention  of  the  property.  The  decision  pro- 
ceeded alone  on  the  principle  that  the  parol  agreement  was  in- 
oonsistent  with  the  deed;  that  the  former  varied  and  altered  the 
terms  of  the  latter. 

If  such  was  the  effect  of  the  parol  agreement,  the  circuit  de- 
cision was  correct.  The  general  rule  is,  that  where  the  terms  of 
an  agreement  are  reduced  to  writing,  the  instrument  being  oon- 
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siituted  by  the  parties  as  the  true  and  proper  exposition  of 
their  admissions  and  intentions,  it  alone  is  the  highest  and  best 
evidence  of  their  intentions,  so  long  as  it  exists  in  full  force:  3 
SUrk.  Ev.  1001,  1002;  2  W.  Bl.  1249.  But  the  principle  is 
nowhere  admitted  that,  because  the  parties  have  once  reduced 
their  contract  to  writing,  they  are  afterwards  incompetent  to 
stipulate  a  different  agreement  in  relation  to  the  same  matter; 
or  if  a  verbal  contract  in  respect  to  the  same  matter  would 
otherwise  be  legal  and  valid,  it  is  not  conceded  that  such  could 
not  be  entered  into  with  equal  effect  after  a  written  contract, 
on  the  same  subject,  as  though  the  former  had  been  the  first  or 
only  agreement. 

Property  may  be  pledged,  for  the  security  of  a  debt,  by  parol 
agreement  as  well  as  by  deed;  the  verbal  agreement  offered  in 
evidence  in  this  case  was  not  to  impugn,  deny,  or  alter  the 
terms  of  the  original  deed.  It,  in  effect,  admitted  the  exist- 
ence of  the  prior  contract  for  the  payment  of  the  money  od  the 
twenty-fifth  of  December,  and  evidenced  a  subsequent  agree- 
ment for  an  extension  of  the  time  of  payment;  this  extension 
of  the  time  was  not  without  consideration.  Lewis  continued  to 
enjoy  the  use  and  profit  of  the  slave  after  the  time  originally 
appointed  for  payment  as  well  as  before,  and  the  use  of  the 
slave,  he  had  agreed,  was  a  full  compensation  for  the  use  of 
the  money. 

Under  the  circumstances,  to  permit  the  defendant  to  object  to 
the  payment  on  the  sabsequent  day,  until  which  he  had  agreed 
to  wait,  would  be  to  give  him  an  advantage  from  his  own  faith- 
less promise  which  may  have  lulled  the  plaintiff  into  an  imag- 
inary security,  and  caused  the  delay — ^it  would  enable  him  to 
profit,  perhaps  very  largely,  from  his  own  artifice  and  fraud. 
We  conceive  the  rules  of  law,  alone,  fully  competent  to  prevent 
such  injustice,  and  that  to  have  given  effect  to  the  parol  agree- 
ment subsequently  entered  into,  would  not  ^ave  violated  any 
established  rule  of  evidence:  3  Stark.  1046,  1047. 

The  judgment  must  be  reversed,  and  the  cause  remanded. 


That  parol  evidence  la  admiasible  to  extend  the  time  for  the  performance 
of  a  written  contract,  see  Keating  v.  Price,  1  Am.  Dec  92;  SoUymona  v.  JoneM^ 
5  Id.  538;  DaJur  v.  Whitesides,  12  Id.  16& 
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DuNOAN  V.  Wabe's  Executobs. 

[5  BmwABZ  k  PoBim,  119.] 

Assumpsit  Lus  for  thb  Rbcovkbt  ov  Monkt  paid  npon  a  jadgment  aftsr- 

wardB  rereraed. 
Thb  Revebsal  ov  a  Judomjent  doss  not  Extitle  to  a  Rxoovsrt  of  moofly 

paid  upon  it,  if  it  ia  shown  that  the  money  bo  paid  was  actually  due. 

Assumpsit  for  money  paid  upou  a  judgment  afterwards  re- 
versed. Ware,  in  1826,  obtained  a  judgment  against  Lawrence, 
Bapelye  &  Co.,  of  New  York,  and  also  one  against  Duncan, 
who  had  been  summoned  as  garnishee  for  the  sum  of  three  han« 
dred  and  seven ty-seven  dollars.  The  judgment  against  Law- 
rence, lUpelye  &  Co.  was  afterwards  reversed.  It  was  admitted 
that  notwithstanding  the  reversal,  the  amount  of  the  judgment 
obtained  against  Lawrence,  Bapelye  &  Co.  was  actually  due  by 
them.  There  was  judgment  for  defendants.  Plaintiff  took  out 
a  writ  of  error. 

Ooldihtoaile,  for  the  plaintiff  in  error. 

Thoringfon,  contra, 

Tatlob,  J.  This  action  of  assumpsit  was  brought  to  recofer 
back  money  collected  on  a  judgment  of  a  circuit  court,  which  was 
afterwards  reversed  in  this  court.  The  suit  in  which  the  money 
was  collected  was  commenced  by  attachment  in  favor  of  the  de- 
cedent, against  Lawrence,  Bapelye  &  Co.,  and  the  plaintiff  in 
error  was  summoned  as  a  garnishee,  and  by  an  affidavit  made 
before  a  justice  of  the  peace  out  of  court,  acknowledged  himself 
indebted  to  Lawrence,  Bapelye  &  Co.  in  the  amount  for  which 
the  judgment  was  subsequently  rendered  against  him,  and  to 
recover  back  which  this  suit  has  been  brought. 

We  have  no  doubt  but  the  action  of  assumpsit  is  the  proper 
one  to  be  brought  in  a  case  of  the  kind.  All  the  American 
decisions  which  have  been  made  upon  the  subject  sustain  this 
doctrine,  and  there  have  been  recoveries  in  the  circuit  courts  of 
this  state  in  the  same  action:  6  Cow.  297;  15  Mass.  207;  1  Har. 
&  J.  405.  The  only  question  is,  do  the  facts  of  this  case  afford 
a  ground  of  action  to  the  plaintiff?  Assumpsit  is  an  equitable 
action,  admitting  every  defense,  with  but  few  exceptions,  to 
which  the  defendant  is  entitled  in  equity  and  good  conscience. 
As  between  the  defendants  and  Lawrence,  Bapelye  &  Co.,  in 
equity  and  good  conscience,  the  defendants  certainly  are  not 
bound  to  refund  the  money.  By  a  judgment,  which  was  irregu- 
lar, and  for  that  reason  reversed,  the  amount  of  a  debt  justly 
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due  was  recovered  and  paid  to  the  decedent.  In  this  situation, 
he  was  not  authonzed  to  renew  his  suit;  his  debt  was  paid,  and 
if  Lawrence,  Bapelje  &  Co.  were  permitted  to  recover  against 
him,  would  it  not  place  him  in  a  worse  situation  than  if  the 
money  had  not  been  collected  ?  He  must  wait  until  they  re- 
cover from  him,  before  he  sues  them;  or,  without  suit,  he 
must  refund  to  them  money  to  which  he  is  justly  entitled,  and 
which  they  owe  him,  that  he  may  be  authorized  to  institute  a 
suit  against  them,  and  recover  the  same  money  back  again.  This 
can  not  be  tolerated.  If  an  irregular  j  udgmenthas  been  obtained, 
and  the  money  recovered  for  a  debt  justly  due,  proof  that  the 
debt  was  due  affords  a  good  defense  in  an  action  of  assumpsit 
brought  to  recover  the  money  back:  1  Har.  &  J.  405. 

But  the  plaintiff  paid  as  garnishee;  does  this  place  the  de* 
fendants  in  a  worse  situation  ?  Does  the  reversal  of  the  judg- 
ment render  the  garnishee  liable  to  the  defendant  in  the  attach- 
ment? If  the  reversal  had  taken  place  upon  the  merits, 
showing  that  no  debt  was  due  from  the  defendants  to  the 
attachment,  it  is  doubtful  whether, a  payment,  made  by  the 
garnishee  before  that  reversal,  would  authorize  him  to  main« 
tain  an  action.  His  payment,  under  the  judgment,  probably 
would  be  considered  a  discharge  of  the  debt  to  his  creditor; 
and,  if  that  creditor  did  not  owe  the  plaintiff  in  the  attach- 
menty  he  should  resort  to  him,  and  the  garnishee  would  proba- 
bly be  discharged. 

A  debt  due  from  a  garnishee,  we  are  inclined  to  think,  should 
be  considered  in  all  respects  as  property  of  the  defendant, 
especially  after  that  debt  has  been  paid,  under  the  process  of 
the  court.  But  where  the  debt  is  confessedly  due  from  the  de- 
fendant in  attachment  to  the  plaintiff,  we  have  no  doubt,  a  pay- 
ment by  the  garnishee,  of  the  judgment  recovered  against  him 
as  such,  fully  discharges  him  from  his  creditor;  and,  therefore, 
that,  in  this  case,  Lawrence,  Bapelye  &  Co.  have  no  claim 
against  the  plaintiff. 

The  judgment  must  be  affirmed. 


Bnt  see  Chae  v.  Stuart,  4  Wend.  95,  where  it  is  said  that  after  the  reversal 
of  a  judgment  for  irregnlarity,  a  new  action  may  be  brought  upon  the  samt 
cause  of  action,  though  the  judgment  first  obtained  was  paid  prior  to  the 
reversal. 
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Gastlebebby  t'.  Peibge's  Admcostbatob. 

[6  BrawABT  k  PoBTm,  150.] 

Rbscission  of  ak  Exjscctobt  Contract  for  the  sale  of  lands  is  sufficiently 
indicated  by  the  re-entry  of  the  vendor  upon  the  land,  after  a  default  in 
the  payments,  and  his  conveyance  of  the  land  to  another. 

The  Rescission  of  such  a  Contbact  by  the  vendor  renders  him  liable  for 
the  repayment  of  all  moneys  he  may  have  received  thereunder. 

In  Suit  upon  One  of  Two  Dependent  Covenants  there  must  be  alleged 
of  the  other  either  a  performance,  an  offer  of  performance,  or  a  tmdir- 
ness  to  perform. 

The  facts  appear  from  the  opinion. 

Moody  and  GoldihioaUe,  for  the  plaintiff  in  error. 

Peck  and  Shorlridge,  contra. 

Saffold,  J.  This  was  an  action  of  assompsit,  brought  in  the 
circuit  court  of  St.  Clair  county,  by  the  present  defendant 
against  the  plaintiff  in  error.  The  declaration  contains  the  va- 
rious counts  for  work  and  labor,  goods,  wares,  and  merchan- 
dise, and  the  common  counts  for  money  had  and  received,  and 
for  money  paid,  laid  out,  and  expended,  etc. 

A  bill  of  exceptions,  taken  on  the  trial,  shows  that  Peirce,  in 
his  life-time,  in  March,  1824,  purchased  of  Castleberry  a  tract 
of  land,  and  executed  two  notes  for  the  purchase  money,  of 
seven  hundred  and  fifty  dollars  each,  payable  to  Castleberry; 
one  fell  due  twelve  months  after  date,  the  other  in  March,  1826; 
also,  that  he  gave  to  Peirce  a  bond,  conditioned  to  make  titles 
to  the  land  on  the  said  last-metitioned  day,  provided  all  the 
purchase  money  should  then  be  paid.  That  previous  to  the 
8aid  fant-mentioned  day,  the  intestate  had  made  to  the  defend- 
ant large  payments  on  account  of  said  land,  but  not  the  whole 
amount.  That  the  intestate  took  and  retained  possession  until 
his  death,  which  happened  in  July,  1826.  That  shortly  after 
his  death,  and  before  letters  of  administration  were  granted, 
Castleberry  entered  and  took  possession  of  the  premises,  and 
in  April,  1830,  sold  them  to  one  Gilliland. 

It  also  appeared  that  after  the  last  continuance,  prior  to  the 
trial,  the*  defendant  below  had  agreed  with  Gilliland  to  take 
back  the  title,  if  necessary  to  convey  to  the  heira  of  the  intes- 
tate. Evidence  had  also  been  offered  by  the  plaintiff  below, 
that  the  letters  of  administration  had  been  granted  in  February, 
1827 ;  that  the  heirs  were  minors;  that  the  administrator  applied 
to  Castleberiy  for  a  settlement;  that  he  refused,  and  denied 
baving  received  any  part  of  the  purchase  money.     It  was  for* 
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ther  proved  that  oxen,  cows,  hogs,  etc.,  sold  by  Castleberrj  to 
the  iDtestate,  in  hia  life-time,  were,  after  the  death  of  the  lat 
ter,  taken  into  possession  bj  the  former,  and  that  *'  the  chil- 
dren of  the  intestate  were  left  without  property." 

On  this  evidence,  the  court  charged  the  jury  that  the  defend- 
ant, after  the  death  of  the  intestate,  had  a  right  to  rescind  the 
contract  if  the  purchase  money  was  not  all  paid,  at  the  time 
he  took  possession,  after  the  death  of  the  intestate;  and  that  his 
taking  possession  and  selling  the  same  might  be  considered  a 
rescission  of  tbe  contract.  The  court  further  charged,  that  if 
the  contract  was  rescinded  after  the  death  of  tbe  intestate,  his 
administrator  was  entitled  to  recover  back  the  money  which  had 
been  paid  on  account  of  the  purchase;  and  that,  if  tbe  contract 
was  BO  forfeited  and  rescinded,  a  recovery  in  this  action  was  the 
only  remedy  left  to  either  the  administrator  or  heirs  of  the  de- 
ceased; tbat  neither  could  sustain  an  action  on  the  bond,  or  any 
suit  for  a  specific  performance. 

In  giving  the  instructions,  as  above  stated,  the  circuit  court 
is  charged  to  have  erred. 

The  circuit  court  seems  to  have  proceeded  on  tbe  principle 
that  the  contract  contained  dependent  stipulations;  at  least 
that  tbe  objection,  on  the  part  of  Castleberry,  to  make  a  title  to 
tbe  land,  depended  on  tbe  payment  of  tbe  money  by  tbe  intes- 
tate on  the  day  appointed;  tbat  this  was  a  condition  precedent, 
and  if  not  complied  with,  Castleberry  was  thereby  discharged 
from  all  obligation,  and  could  rescind  the  bargain;  yet,  that  the 
consequence  of  such  rescission  would  be  to  create  a  liability  on 
himself,  to  refund  any  amount  he  had  received  in  part  payment. 
Whether  the  principle  adopted  by  the  court  would  have  been 
strictly  correct,  if  tbe  controversy  had  arisen  in  a  different  form, 
is  not  material  on  tbe  prese'nt  occasion. 

The  accuracy  of  the  instructions  is  to  be  determined,  with  re- 
ference to  the  particular  question  then  presented.  They  were, 
in  substance,  that  the  administrator  of  the  intestate  had  a  right, 
under  tbe  circumstances  hypothetically  stated,  to  recover  back 
the  money  paid .  The  contract  was,  tbat  tbe  purchase  money 
should  fall  due  by  two  installments;  and,  provided  tbe  whole 
was  paid  by  tbe  last  given  day,  tbe  title  should  be  then  made. 
There  was  no  agreement  for  a  re-entry  by  tbe  vendor,  in  tbe 
event  of  a  failure  to  pay,  unless  tbe  right  was  implied,  as  tbe 
means  of  rescinding  the  contract. 

But  as  the  vendor  chose  to  claim  and  exercise  this  right,  be 
surely  can  have  no  ground  on  which  to  object. to  the  alleged 
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rescission,  unless  be  would  still  remain  responsible  to  tbe  heirs 
for  a  specific  performance;  bis  course,  bowever,  bas  evinced 
tbe  contrary  disposition;  and  tbis  liability  can  not  exist  if  the 
circumstances  created  tbe  rigbt  of  rescission,  for  the  re-entry 
was  a  sufficient  indication  and  execution  of  tbe  intention  to 
rescind.  If,  stricti  juris,  he  could  only  rescind  on  the  repay- 
ment of  tbe  money  received;  yet,  as  he  claimed  tbe  privilege 
without,  and  has  received  tbe  benefit,  and  as  tbe  adverse  party 
has  acquiesced  in  it,  being  willing  to  receive  the  repayment 
now,  tbe  vendor  is  estopped  from  insisting  that  his  re-en  try 
and  rescission  were  unauthorized. 

The  autborities  clearly  recognize  the  doctrine  tbat  where  two 
acts  are  to  be  done  at  tbe  same  time,  as  where  A.  covenants  or 
agrees  to  convey  an  estate,  or  to  deliver  goods  to  B.  on  a  named 
day,  or  generally,  and  in  consideration  thereof,  B.  covenants 
to  pay  A.  a  sum  of  money  on  the  same  day,  or  generally,  neither 
can  maintain  an  action  witbout  showing  a  performance  of  or  an 
offer  to  perform,  or  at  least  a  readiness  to  perform  on  his  part, 
tbougb  it  is  not  certain  wbicb  of  them  was  obliged  to  do  the 
first  act;  and  tbis  rule  applies  particularly  to  contracts  of  sale: 
1  Cbit.  PI.  315;  1  Saund.  320,  note  4;  2  Id.  852,  n.  8,  and 
108,  n.  3;  1  East,  203;  8  T.  B.  366. 

Tbe  interest  in  question,  whether  it  consist  of  the  land 
under  a  specific  performance,  or  of  the  money  to  be  recovered 
back  in  this  action,  must  inure  to  tbe  benefit  of  tbe  same 
persons,  to  tbe  heirs  of  the  intestate  generally,  if  there  be  no 
creditors;  or,  if  creditors,  then  to  them.  In  tbese  respects 
our  law  and  tbe  reason  of  it  are  essentially  different  from  tbe 
principles  of  tbe  common  law.  If  it  were  possible  to  raise  the 
money  out  of  tbe  estate  of  intestate,  to  complete  the  purchase, 
admitting  tbe  right  of  the  heirs  to  do>so,  it  could  only  be  raised 
through  tbe  administrator;  and  be  has  sufficiently  evinced  the 
opposite  intention. 

With  us,  where  tbe  heirs  generally  of  the  deceased  have  an 
equal  interest  in  the  contracts  for  land  titles,  as  well  as  others, 
the  administrator  may  safely  exercise  a  greater  latitude  of  dis- 
cretion, whether  to  insist  on  a  specific  performance,  or  to  con- 
sent to  a  rescission,  than  can  be  tolerated  in  England,  where 
tbe  eldest  male  heir  bas  tbe  exclusive  interest  if  tbe  contract 
be  performed.  And,  as  a  general  rule,  tbe  rigbt  to  insist  on  a 
subsequent  performance  of  a  contract,  involving  dependent 
covenants,  can  only  exist  where,  from  tbe  nature  of  the  sub- 
ject, tbe  time  of  performance  is  not  of  the  essence  of  the  con- 
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tract;  but  the  time  for  the  payment  of  the  money  has  uniformly 
been  considered  a  substantial  and  material  part  of  every  con* 
tract. 

Besides,  the  record  shows  that  the  heirs  were  minors,  and 
were  left  without  property,  from  which  it  may  be  inferred  that 
they  had  neither  the  ability  nor  disposition  to  complete  the  pay- 
ment, especially  after  the  re-entiy,  and  supposed  rescission,  by 
the  vendor. 

We  therefore  unanimously  think  the  judgment  of  the  cir- 
cuit court  must  be  affirmed. 

Ab  to  the  neoeasity  in  snit  apon  one  of  two  dependent  oovvmunti  to  ekow 
either  a  performance  or  an  offer  of  performanoe  of  the  other,  eee  Bean  v. 
AiwaUr,  10  Am.  Dee.  91;  Caaael  ▼.  Cooke,  11  Id.  610. 
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AocnsiON,  wrong- doer  can  not  acquire  title  by,  87. 
AonoNy  by  administrator  de  bonis  non^  387. 

on  bond  of  indemnity,  when  cause  of,  accmes,  44. 
ABiOKiarrBATOB,  admission  by,  when  evidence  in  favor  of  successor,  388»  39(X 

of  deceased  administrator,  381. 
ADMiinBTBATOR  DB  BONIS  NON,  actlou  by,  387. 

appointment  of,  when  proper,  379-382. 

assets  unadministered  requisite  to  appointment  of,  380. 

bond  to  be  given  by,  383. 

can  not  sue  bond  of  former  administrator,  384. 

ooort  having  jurisdiction  to  appoint,  380. 

defined,  379. 

extent  to  which  he  can  pursue  preceding  administrator,  386. 

liabiUty  of,  389. 

OD  death  of  administrator,  381. 

on  death  of  executor,  381. 

powers  of,  383,  389. 

privity  between,  and  administrator,  387. 

property  of  which  he  is  entitled  to  possession,  383^ 

time  when  appointment  may  be  made,  380. 

trusts  which  he  may  execute,  389. 

who  should  be  appointed,  382. 
AoKMT,  difference  between  general  and  special,  65. 

personally  liable,  when,  66. 

"  to  act  in  all  business,'*  has  no  power  to  convey  land.  66. 
Alixn,  competency  of,  to  take  and  hold  land,  211. 
Altbbation  in  Form  of  Pbopbbtt,  effect  of  on  measure  of  damages  fof 

conversion,  70-88. 
Absioniixnt  fob  Crxditobs,  exacting  releases,  291,  293. 

Ohio  decisions  and  statutes  regarding,  291. 

"RATT.mB,  burden  of  proof  in  accounting  for  loss  of  goods,  152. 

liability  when  goods  are  destroyed  by  fire,  155. 

liability  when  goods  are  stolen,  154. 

liability  when  goods  are  taken  by  force  or  legal  process,  156. 
Bailor,  when  must  disdoee  value  of  parcel,  154. 
Bxqubst  to  a  society,  when  upheld,  679. 

when  sufficiently  certain  as  to  beneficiary,  679. 
Burdbn  of  Proof  in  action  by  bailor  against  bailee,  153^ 

of  negligence  of  warebAuseman,  15C. 
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Caveat  EImftor  is  the  rule  of  execution  sales,  49S. 

is  the  rule  of  real  estate  sales,  339. 
Ck)AL,  measure  of  damages  for  raining,  77-79. 
Combination  of  bidders  at  sherifiTs  sale,  408. 
Common  Carrieii,  baggage,  liability  for,  137. 

fraud  will  limit  liability  of,  137. 

forwarding  merchant,  when  liable  as,  146. 

money  and  valuable  merchandise,  liability  for,  137. 

notice  to  limit  liability  of,  137. 

termination  of  liability  of,  147. 

wharfinger,  when  liable  as,  146. 

when  liable  as  a  warehouseman,  146. 
Conversion,  at  what  placed  deemed  to  be  made,  82. 

measure  of  damages  when  coal  in  a  mine  is  converted,  77. 

measure  of  damages  for  conversion  by  mistake,  77. 

mortgage  by  co-tenant  is  not,  37. 

sale  by  co-tenant,  when  is,  37. 
Corporation,  directors,  liability  of,  217. 

estoppel  from  denying  existence  of,  59. 

when  must  aver  its  incorporation,  58. 

when  must  prove  its  incorporation,  58. 
Costs,  awarding  in  quo  warranto^  34. 

Damages,  evidence  in  mitigation  of,  under  the  general  issue,  lOi, 

in  trover,  actual  loss,  when  the  measure  of,  72. 

in  trover,  for  property  altered  in  form  and  value,  70-88. 

in  trover,  general  rule  of,  71. 

in  trover,  selling  price,  when  measure  of,  72. 

in  trover,  wrong-doer,  what  allowed  against^  73. 
Deed,  demand  for  by  vendee,  when  required,  129. 
Definition,  of  administrator  de  bonia  non,  379. 

ol  **by  the  law  of  the  hmd,"  639. 

of  due  process  of  law,  539. 

of  forwarding  merchant,  146. 

of  goods  administered,  386. 

of  warehouseman,  145. 
D(7E  Process  of  Law,  guarantee  of,  by  the  Etmrteenth  AiDendment,  641 

Easement,  how  destroyed,  222. 

Equity,  gambling  security,  relief  from,  511. 

lapse  of  time,  effect  of,  569. 

partkeps  criminis,  relief  of,  511. 

purchaser  of,  has  not  title  superior  to  vendor^ii  48Sk 

when  will  relieve  after  trial  at  law,  563. 
Estoppel  by  conduct,  acts  and  admissions,  58. 

to  deny  existence  of  corporation,  59. 
Execution,  equities  not  subject  to^  435. 

issue  or  levy  after  death  of  defendant,  761. 

lien  of,  when  commences,  454. 

priority,. in  Tennessee,  453. 
ExsocTOR  recovering  back  payment  to  legatee,  679i 
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Fedsral  Courts,  dnration  of  judgment  lien  in,  312. 

lien  of  judgments  of ,  310. 

limiting  judgment  lien  in,  312. 

process  of  and  power  of  courts  over,  312. 

source  of  lien  of  judgments  of,  312. 
FoBWARDDfO  MsBCHANTS  are  liable  as  warehousemen,  146. 

defined,  146. 

when  liable  as  carriers,  146. 
FouRTXXiTTH  AMENDMENT,  due  prooess  of  law  guaranteed  by,  642. 

judgment  of  state  courts  may  be  assailed  imder,  542. 

Oambldto^  equity  will  cancel  deed  given  for,  511. 

iRDXKNmr,  cause  of  action  on  bond  of,  when  accrues,  44. 

distinction  between,  against  liability  and  against  damage,  45. 
IirvKXEPER,  trover  against,  for  converting  goods  of  his  guest,  89. 

Judgment,  evidence  of,  when  required  to  enable  officers  to  justify,  38L 

how  proved,  630. 

lien  of,  in  federal  courts,  310-314. 

of  nonsuit,  compulsory  when  granted,  620-624. 

of  nonsuit,  grounds  for,  must  be  stated,  624. 

when  a  bar,  615. 
JuBOB,  affidavits  of,  to  impeach  verdict,  475-479. 

affidavits  of,  to  show  basis  of  verdict,  475. 

Law  of  the  Land,  defined,  539. 

is  equivalent  to  "due  prooess  of  law,"  536. 

requisites  of,  539. 

must  be  general,  540. 

special  laws,  when  prohibited,  540. 

term  is  found  in  Magna  Charta,  537. 
LiOATEE,  refunding  over-payments  not  compelled,  679. 
Lien  of  judgments  of  federal  courts,  310-314. 

Magna  Chakta,  terms  ''by  the  law  of  the  land  "  used  in,  537* 
Majorttt,  act  of  a,  when  valid,  115. 

Measuiub  of  Damages,  for  conversion  of  property  altered  in  form  and  filo^ 
70-88. 

for  illegal  sale  when  the  owner  bids  in  the  property,  121. 

for  non-delivery  of  goods  when  the  price  remains  unpaid,  143. 
Merger,  by  judgment  for  part  of  an  account,  61. 

Nonsuit,  constitutionality  of  statutes  oonoeming,  622. 
English  rule  regarding,  620. 
federal  courts*  rale,  620. 
granting  compulsory,  620-624. 
grounds  for,  must  be  specified,  624. 
when  should  be  denied,  623. 
when  should  be  ordered,  621,  622. 

Official  Character,  reputation  as  evidence  of,  115. 

Parol  Evidence,  to  show  trust  under  a  will,  413-417. 
Partial  Laws,  when  unconstitutional,  543. 
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Particeps  OBiMuns,  relief  of,  in  equity,  511. 

Partition,  in  orphans*  court,  345. 

Partner,  power  to  sell  all  the  goods  of  the  finn,  245. 

power  to  sell  real  estate,  128. 
Payment,  giving  note,  when  is  a,  640. 
PEW-noLDEK,  action  by  and  interests  of,  230. 
Power  of  Attorney,  construction  of,  65. 

to  convey,  must  be  under  seal,  128. 
Process,  of  federal  courts,  310-314. 

Quo  Warranto,  costs  on,  when  term  of  ofiice  sued  for  has  expired*  S4w 

Ratification  by  parol  of  unauthorized  deed,  128. 
Rats,  leak  caused  by,  whether  "a  peril  of  the  seai**  156. 

liability  of  warehouseman  for,  155. 
Real  Estate,  failure  of  title  when  a  defense  to  an  action  to  reoover  porahsM 

price,  339. 
Replevin  of  articles  changed  in  form  or  value,  75. 

Sheriff's  Sale,  combination  of  bidders  at,  408. 

notice,  want  of  proper,  409. 
Slander,  character  and  rank  of  plaintiff,  105. 

words  actionable  as  importing  charge  of  peijuiy,  104. 
Special  Laws,  authorizing  new  trials,  542. 

authorizing  sale  of  minors*  estates,  542. 

authorizing  special  courts,  542. 

validity  of,  540. 
Statute  of  Frauds,  when  does  not  prevent  tmst  from  being  established 

against  devisee,  413-417. 
Statute  of  Limitationb,  when  governs  in  equity,  569. 
Sunday,  validity  of  acts  done  on,  467. 
Surety,  may  sue  principal,  when,  324 

Timber,  measure  of  damages  for  oonverting,  77. 
Trover,  against  innkeeper,  89. 

measure  of  damages  in,  70. 

meaflure  of  damages  in,  for  conversion  by  mistake,  77-85. 

measure  of  damages  in,  for  oonverting  coal,  77-79. 

measure  of  damages  in,  for  converting  timber,  77-80. 

measure  of  damages  in,  for  general  rule  of,  71. 

measure  of  damages  in,  when  form  and  value  of  property  have 
changed,  70-85. 

measure  of  damages  to  holder  of  special  interest,  39. 
Trustee,  can  not  buy  at  sale  of  trust  estate,  560. 
Trusts  which  administrator  de  bonis  non  may  execute,  387. 

Variance  in  stating  date  of  judgment  of  acquittal,  683. 
Verdict,  impeaching  by  aflidavit  of  juror,  475-479. 

Wrono-doer,  enhanced  value  of  property,  when  reoovenbia  fraaiv  71. 

profit  of  tortious  act  not  allowed  to,  72. 
Warehousemen  are  ordinary  bailees  for  hixe^  14& 

beginning  of  liability  of,  149. 
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Wabehoubkicen,  boond  to  ordinary  care  only,  145. 

burden  of  proof  of  negligenoe,  150. 

care  required  of,  154. 

delivering  goods  to  third  person  by  mistake,  156 

diligence  as  affected  by  value  and  condition  of  property,  15& 

disposseasion  of,  by  force  or  legal  process,  156. 

fire,  duty  and  liability  in  case  of,  155. 

insurance  of  goods  by,  159. 

liability  for  goods  destroyed  by  fire,  155. 

liability  for  goods  stolen,  154. 

UabiUty  of,  145-159. 

liability  of,  as  carriers,  146. 

liability  of  keeper  of  bonded  warehouse,  14& 

mixing  property,  157. 

negligence,  illustrations  of,  157. 

rats,  liability  for,  155. 

right  to  deny  bailor's  title,  159. 

termination  of  liability,  149. 

value  of  property,  when  must  be  disclosed   154. 

who  liable  as,  145. 
Wharfinoer,  liability  of,  146. 
Will,  parol  evidence  to  prove  trust  under,  413-417. 
Wbit  of  error  coram  vobia,  449. 
Wbitimos,  cotemporaneous,  how  construed,  229. 
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ACTIONS. 
AooovsT  lOB  CSoose  Sold  is  an  entire  demand  where  it  la  wholly  dne^  aad 
ean  not  be  aplit  mto  several  oaaaes  of  action.    Otienmif  v.  Carver^  OQl 

ADMINISTBATOBS. 

See  BZBOUTOBS  and  ADlONlBTBATOiaL 

ADMINISTRATOBS  DE  BONIS  NON. 

See  BXSOUTORS  and  ADMINISTBATOB8b 

ADVERSE  POSSESSION 
See  Landlord  and  Tenant,  4. 

AGENCY. 

1.  AoTB  or  A  Gbnjcral  Agent  Bind  his  Pbinoipal,  whether  aooording  to 

inatmctiona  or  not.     BossUer  v.  HossUer,  62. 

2.  Acts  of  a  Special  Agent  must  be  strictly  within  his  authority  to  bind 

the  principal.    Id, 

3.  General  Clause  in  a  Poweb  of  Attorney  given  for  a  specific  pnxpose,  au- 

thorizing the  agent  to  do  "  any  and  every  act"  in  the  principal's  name 
which  he  could  do  in  person,  must  be  construed  to  relate  to  the  spedfio 
purpose,  and  does  not  constitute  such  agent  a  general  agent.     Id, 

4.  Note  Ezbouted  in  the  Principal's  Name,  for  the  purchase  of  prop- 

erty, by  an  agent  acting  under  a  power  of  attorney  to  collect  debts,  dis- 
pose of  realty,  and  adjust  all  the  concerns  of  his  principal  in  a  particular 
place,  "and  to  do  auy  and  every  act"  which  he  could  do  in  person,  does 
not  bind  such  principal     Id, 

5.  Agent  is  Personally  Liable  on  a  Note  given  by  him  in  his  principal's 

name  without  authority.    Id, 
6w  Subsequent  Batipication  by  the  principal  of  the  giving  of  such  note 
does  not  make  it  his  note  so  as  to  release  the  agent  from  liability  thereon. 
Id. 

7.  Authobttt  to  Execute  a  Sealed  Contraof  must  be  under  seal  to  bind 

the  prindpaL     Blood  v.  Ooodrich,  121. 

8.  Principal's  Subsequent  Parol  Acknowledgment  is  insufficient  to  ren- 

der binding  a  sealed  contract  executed  in  his  name,  where  no  authority 
under  seal  is  produced.     Id, 
9l  Subsequent  Written  Acknowledgment  accompanied  by  acts  may  be 
Am.  Dxo.  Vol..  ZXrV— 60 
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proper  evidenoe  in  such  oaae  after  notice  to  the  adverse  pazty  to 
the  agenfa  aathority.    Id, 

See  Ofticebs,  3,  4. 

AUENa 
Bee  SuGCESsiQirai  1. 

ABBEST. 
See  Waxbast  ov  Abrist. 

ASSAULT  AND  BATTERY. 

1.  OcxnTPAiTF  or  a  Botldivo  has  a  right  to  admit  whom  he  pleaaea  to 

and  remain,  to  expel  any  one  who  abuses  the  privilege,  and  to  lay  handa 
on  the  person  to  expel  him,  if  necessary.     Watrotu  v.  «9tee2,  648. 

%  Idem. — But  where  one  has  invited  or  permitted  another  to  enter,  he  earn 
not  jostify  an  assault  to  expel  him,  if  the  conduct  for  which  the  per- 
son is  sought  to  be  forcibly  expelled  was  occasiooed  by  the  owimt^ 
abuse.    Id,  ^ 

ASSIGNMENT. 

1.  Absionment  to  Trustees  for  benefit  of  creditors,  which  contama  a  pio* 
vision  that  each  of  the  assenting  creditors  must,  within  a  specified  timo^ 
either  execute  a  release  of  his  whole  debt,  or  be  denied  any  share  in  tiie 
proceeds  of  the  property  assigned,  is  void  as  against  creditors.  Atkmaom 
V.  JordaUf  280. 

8.  Cbeditobs  who  have  not  Assented  to  such  an  Assionmxht  may  sub- 
ject the  property  in  the  hands  of  the  assignees  to  the  payment  of  tfaeic 
debts.     Id. 

ASSIGNMENTS. 

Amkignees  of  Bonds  take  them  subject  to  the  obligor's  equity  against  tfaa 
obligee,  but  they  do  not  take  them  subject  to  an  unknown  equity  of  a 
stranger  against  the  obligee.    Moore  v.  Holeombe,  683. 

ASSUMPSIT. 

Amumpsit  iCAT  BE  MAINTAINED  for  the  actual  value  of  labor  dona  under  a 
special  contract  which  has  been  waived  by  the  parties  or  been  aabBtao- 
tially  performed.    Newman  v.  McGregor,  293. 

See  Intanot,  2;  JinmHSNTs,  20.  21. 

ATTACHMENTa 

!•  An  Attaohment  ov  Pebsonal  Propertt  is  the  taking  sooh  pimwity 
into  the  legal  custody  of  an  officer  by  virtue  of,  and  in  pnrsnanoe  of  tlia 
directions  contained  in,  a  writ  of  attachment.     Lomry  v.  Cody,  628. 

%  An  Attachment  mat  be  Proved  as  between  the  officer  and  the  re- 
ceiptor, by  other  evidence  than  the  attachment  itself;  the  receipt,  when 
once  taken,  is  the  appropriate  and  proper  evidence  for  that  purpoae.    Id, 

8.  A  Beceift  Taken  on  attachment,  estops  the  receiptor  from  denying  the 
attachment.     Id. 

^  Whether  Amendino  a  Dboujution  will  dissolve  an  attachment,  qmmt$. 
Id. 
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auctions. 

See  Executions,  29. 

AUTREFOIS  ACQUIT  OR  CONVICT. 

1.  Plba  ov  Acquittal  or  Conyictiox  apon  a  good  indictment,  althoogb  no 

judgment  was  ever  rendered  thereon,  is  a  good  plea  in  bar  to  a  second 
indictment  for  the  same  offense.  State  v.  NoweU^  458. 
2L  CoyvicnoN  of  a  Person  for  Manslaughter,  who  was  indicted  for 
murder,  will  be  a  good  plea  in  bar  to  a  subsequent  indictment  for  the 
same  offense,  notwithstanding  the  judgment  on  such  oonviotion  was  erro- 
neously arrested  on  the  defendant's  motion.     Id, 

BAILMENTS 
See  Warehousemen. 

BANKRUPTCY  AND  INSOLVENCY. 
See  AasiuNMENT;  Inso^vsnct. 

BONA  FIDE  PURCHASERS. 

L  A  Bona  Fide  Purchaser  must  aver  that  he  not  only  paid  the  purchase 
money,  but  that  he  obtained  the  legal  title  before  he  had  notice  of  the 
prior  equity.     Grimstone  v.  Carter,  230. 

2.  Possession  is  Sufficient  to  Put  on  Inquiry  as  to  the  actual  rights  of 

the  possessor,  and  is  good  constructive  notice  of  those  rights.     Id, 

8.  Between  a  Purchaser  in  Good  Faith  under  the  recording  act,  and  a 
bona  fide  purchaser  within  the  decisions  of  the  courts  of  equity,  there  is 
no  distinction.    Id. 

4.  Purchaser  who  Buys  Land  knowing  that  his  vendor  is  not  seised  in  fee, 
but  that  he  only  has  an  equitable  title  to  the  land,  can  not  rely  upon  the 
plea  that  he  is  an  innocent  purchaser  for  value  without  notice.  Craig 
V,  Leiper,  479. 

&»  Where  Land  is  Claimed  by  Entry  from  the  state,  every  person  dealing 
therewith  is  presumed  to  know  the  fact,  whether  it  has  or  has  not  been 
granted  by  the  state,  because  this  is  a  matter  of  record,  which  ordinary 
dili^;ence  can  ascertain,  and  which  all  interested  are  bound  to  know,  if 
material,  before  they  contract.     Id. 

6w  Where  Two  Persons  have,  in  Qood  Faith,  purchased,  at  different 
times,  a  tract  of  land  from  the  same  person,  who  holds  only  the  equitable 
title  thereto,  the  first  purchaser  has  the  best  right,  and  must  prevail,  the 
equities  being  equal  otherwise.     Id. 

7.  An  Innocent  Purchaser  without  Notice  of  a  tract  of  land  from  a 
person  holding  the  legal  title  thereto,  takes  it  discharged  of  a  trust,  cre- 
ated by  a  previous  contract  to  convey  to  another  party,  because  of  the 
laches  of  the  latter  in  taking  his  deed;  but  where  the  vendor  only  holds 
the  equitable  title  to  the  land,  notice  thereof  is  communicated  by  a  con- 
tract to  convey,  as  well  by  deed,  and  the  rights  of  the  parties  are  gov- 
erned by  the  maxim,  qui  prior  est  tempore,  potior  est  jure.     Id. 

BONDS. 
1.  Blank  Piece  of  Paper  Signed  and  sealed  by  a  party,  and  subsequently 
filled  up,  pursuant  to  his  direction  given  at  the  time  of  signing  and  seat 
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ing,  is  not  his  bond,  there  being  no  sabaequent  deliveiy  or  acknowledg- 
ment.     OUbert  v.  Anthony,  439. 
8.  Papek  Siokkd  and  Sealed  while  blank,  and  afterwards  filled  np  as  an 
official  bond,  without  redelivery,  is  not  binding  apon  the  parties  "C'^g 
Wynne  v.  Oovemor^  448. 

See  Assionmbntb;  Patmsnt,  S,  4;  Plkadino  and  Practicb,  11,  19^  SO. 

CASE. 
See  Intanct,  3;  Pews,  2. 

CHABTTABLE  BEQUESTS. 
See  Legaoies  and  Legatees,  9,  10,  11,  12,  18. 

CHURCHES. 
See  Beugious  SociEnsa. 

CITIZENSHIP. 

Ak  AoQunuED  Chabagteb  Depending  on  Actual  Rbiudencb,  and  not  am 

the  existence  of  commercial  relations,  is  abandoned  for  every  porpoee  of 

legal  effect  the  instant  a  step  is  taken  to  abandon  the  coontry.     MUla's 

EsUUe,  345. 

See  Aliens;  Successions. 

COMMON  CARRIERS. 

L  Common  Cabrier  is  Bound  to  Inqutre  as  to  the  valne  of  parcels  r^ 
ceived  for  carriage,  where  there  is  no  agreement  or  notice  limiting  his 
liability,  and  if  without  doing  so  he  takes  such  a  parcel  and  chaiges  for 
its  transportation  according  to  its  external  appearance,  he  is  liable  for  its 
full  value  in  case  of  loss.     Orange  Co.  Bank  v   Brown,  129. 

Si  Carrier  having  Given  Qeneral  Notice  that  he  will  not  be  liable  be- 
yond a  certain  amount,  unless  informed  of  the  valne  of  parcels,  and 
unless  an  additional  premium  is  paid,  is  liable  only  to  that  amount*  if  at 
all,  for  the  loss  of  a  package  whose  value  was  not  disclosed  to  him, 
whether  he  made  inquiry  or  not,  where  such  notice  is  brooght  home  to 
the  owner.     Id. 

%  If  any  Means  have  been  Used  to  Conceal  the  value  of  a  package  the 
carrier  is  not  liable,  whether  he  has  given  notice  or  not.     Id. 

4.  Monet  Carried  in  a  Passenger's  Trunk  for  transportation  merely, 
and  not  for  traveling  expenses,  is  not  baggage,  and  if  the  carrier  is  not 
informed  of  its  presence,  he  is  not  liable  for  its  loss.    Id. 

0.   NOTIFYINO  THE  CARRIER  THAT  IT  IS  "A  TRUNK  OF  ImFOBTANCB,**  IS  UOt 

sufficient,  in  such  a  case,  to  charge  him  with  knowledge  of  its  value. 
Id. 

6u  Reasonable  Amoxtnt  of  Baooaob  is  included  in  the  fare  for  the  passen- 
ger owning  it,  and  the  carrier  is  liable  for  its  loss.     IiL 

7*  Part  Owners,  When  Considered  Partners. — Part  owners  of  a  vessel 
using  the  same  in  trade,  and  participating  in  the  profits  springing  there* 
from,  will  be  considered  partners,  and  as  such,  liable  for  responsibilities 
incurred  in  that  trade.    Jonen  v.  PitchfT,  716. 

B.  The  Holders  of  the  Legal  Title  to  a  vessel  are  not  considered  liable 
aa  owners,  if  they  have  parted  with  both  possession  and  control  of  the 
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TMwl,  and  only  retain  the  title  for  the  pnrpoee  of  ■eenring  fatnre  pay- 
ments of  the  purchase  money.  Id, 
%  Thx  Defendants  akb  Chaboed  as  Common  Cabbiebs  by  allegations 
to  the  effect  that  **  defendants  are  the  owners  and  proprietors  of  the 
boat,  and  copartners  in  freighting  on  the  same,  and  that  this  boat  has 
been  usoally  employed  by  them  in  carrying  and  transporting  cotton  and 

other  merchandise  from  the  port  of  to  the  port  of ,  and  other 

places  in  this  state,  for  hire."    Id, 

10.  The  Liabilitt  of  a  Common  Cabbieb  extends  to  all  losses,  other  than 
those  occasioned  by  the  "act  of  God,  or  public  enemies."   Id, 

11.  "Danoebs  of  the  Sea"  and  "perils  of  tiie river"  are  analogous  terms, 
and  will  be  considered  as  of  the  same  meaning.    Id, 

12.  "Pebils  of  the  Sea"  denote  actuid  accidents  peculiar  to  that  element* 
that  may  not  be  avoided  by  the  exercise  of  human  prudence,  but  are 
also  sometimes  held  to  include  captures  by  pirates,  and  Collisions  occur- 
ring without  blame  imputable  to  either,  or,  at  all  events,  to  the  injured 
vessel.    Id, 

IS.  The  Owneb  of  a  Vessel  is  Liable  for  the  non-observance,  by  the  mas- 
ter, of  an  established  custom,  by  which  a  vessel  descending  a  river  is  re- 
quited to  give  way  to  one  ascending.     Id 

See  Innkeepeb. 

CONDITIONAL  SALES. 
See  Mobtoaoes,  3,  4. 

CONFLICT  OF  LAWS. 

1.  Penal  Laws  can  have  no  extraterritorial  force.  Dickson  v.  Didbon,  444^ 
2L  Ko  Pkincifle  of  Comitt  among  neighboring  communities  can  be  ex- 
tended to  give  force  and  effect  to  the  penal  laws  of  one  society  in  the 
territory  of  another,  nor  of  one  of  the  states  of  the  American  Union  in 
another.  Id, 
%  DivoBCE  Qbanted  bt  a  Coubt  of  a  Sisteb  State  having  jurisdiction  of 
the  subject-matter  and  of  the  parties,  is  conclusive  in  all  the  world,  and 
the  parties  divorced  may  afterwards  marry  in  the  state,  notwithstanding 
the  laws  of  such  sister  state  provided  that  persona  divorced  should  not 
be  released  from  the  marriage  contract,  but  if  they  again  married  they 
should  be  punished  for  bigamy.     Id, 

See  Estates  of  Decedents. 

CONSTITUTIONAL  LAW. 

L  ''Law  of  the  Land,"  as  used  in  the  Constitution,  means  a  general  public 
law  equally  binding  upon  overv  member  of  the  community,  under  simi- 
lar circumstances,  and  every  ptwtial  or  private  law  which  directly  pro- 
poses to  destroy  or  affect  individual  rights,  or  does  the  same  thing,  by 
affording  remedies  loading  to  similar  consequences,  is  not  the  "  law  of 
the  land."     Wally'a  Heirs  v.  Kennedt/y  611. 

8.  Act  of  1827,  c.  39,  which  directed  the  dismissal  of  certain  class  of  suits, 
growing  out  of  the  reservations  of  lands  to  the  heads  of  Indian  families, 
under  the  treaties  of  1817  and  1819,  with  the  Cherokecs,  upon  certain 
&ots  being  made  to  appear,  is  partial,  and  therefore  unconstitutionaL 
Id. 
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8.  LRGisLiTUBis  HAS  THB  PowBB  to  Create  as  many  difibrait  ooorto  as  tha 

wants  of  the  country  may  require,  each  to  be  as  distinct  and  independ- 
ent as  the  other.    Per  Green,  J.     Bank  <if  tlie  Slate  ▼.  Cooper,  517. 
4.  JI700B8  CAN  NOT  BjOHTFVLLT  ExgRCTHB  AuTHOBXTT  nnless  they  receive 
their  appointment  in  one  of  the  modes  pointed  out  by  the  oonstitatiGn. 
Per  Green,  J.    Id, 

0.  LxoiSLATiyE  Power  of  the  People  is  vested  in  the  general  assembly, 

and  it  may  do  anything  within  the  legitimate  scope  of  legislation  whidi 
is  not  forbidden  by  the  constitution,  either  in  express  terms  or  by  impli- 
cation.'  It  does  not  follow,  however,  because  there  is  no  restriction  in 
the  constitution  prohibiting  a  particular  act  of  the  legislature,  that  sneh 
act  is  therefore  constitutional.  Some  acts  may  be  against  the  plain  and 
obvious  dictates  of  reason,  and  therefore  void.  Per  Green,  J.  Id, 
6w  "Law  of  the  Land,"  as  used  in  the  constitution,  means  a  general  and 
public  law  operating  equally  on  every  individual  in  the  oommonity. 
Per  Green,  J.    Id. 

7.  Lbgislatuss  has  no  Power  to  deprive  a  person  of  the  right  of  trial  hj 

jury,  in  cases  in  which  such  right  is  secured  to  him  by  the  ooostitiitian« 
either  directly  or  by  conferring  jurisdiction  on  a  court  of  equity  to  trj 
cases,  the  trial  of  which,  by  jury,  is  a  matter  of  right  in  a  common  law 
court.  Per  Green  and  Kennedy,  JJ.  Jd. 
ft.  "Law  of  the  Land,"  as  used  in  the  constitution,  means  a  general  and 
public  law,  equally  binding  upon  every  member  of  the  community.  Per 
Kennedy,  J.     Id, 

9.  Jury  in  a  Chancery  Court  can  not  be  constitutionally  demanded  by 

either  party.     Per  Kennedy,  J.    Id. 

10.  Act  of  1829,  a  95,  constituting  a  special  tribunal,  compoeed  of  existing 
judges,  for  the  disposition  of  suits  commenced  by  the  Bank  of  Tennessee 
against  its  officers,  their  sureties  and  customers  of  the  bank»  who  had 
overohecked,  and  from  whose  decision  there  was  no  appeal,  is  imoonsti- 
tutional  and  void.    Id. 

11.  The  Act  of  1830,  extendiug  relief  to  imprisoned  debtors,  is  constitu- 
tional, and  applies  to  persons  in  prison  when  the  act  was  pssied.  Som^- 
mere  v.  Johnson^  604. 

12.  The  Legislature  may  Enact  Lawb  Varyino  the  Remedy  for  the 
collection  of  debts,  and  if  the  laws  are  general,  and  contain  such  pitv 
visions  as  the  public  good  requires,  they  are  constitutional,  and  all  pro- 
ceedings, as  well  for  old  as  new  debts,  should  oonform  to  them.    Id. 

CONTRACTS. 

1.  Parol  Agreement  for  the  Assignment  of  the  copy-right  of  a  book,  ia 

consideration  of  a  promise  to  deliver  a  number  of  copies  of  the  book  ts 
the  assignor,  ia  valid.     Oould  v.  Banks,  91. 

2.  Mutual  Concurrent   Promises  are  sufficient   consideration  for  emck 

other.     Jd, 

8.  Transfer  of  an  Interest  in  the  copy-right  of  a  book  must  be  in  writing. 

Id, 
4.  Where  Performance  of  an  Agreement  is  to  be  concorrent  on  both 
sidep,  neither  party  can  recover  without  showing  performance,  or  aa 
oflfer  to  perform  on  his  part     Id. 
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IL  pLAornFF  HAViKO  Agbexd  to  Assign  his  interest  in  a  oopy-right  in  con- 
sideration of  a  promise  to  deliver  a  number  of  copies  of  the  book,  can  not 
recover  for  a  breach  of  such  agreement  without  showing  that  he  has 
made  or  tendered  an  assignment  in  writing.     Jd. 

41.  Where  Pbomises  in  a  Contract  are  Independent,  and  performance  it 
not  to  be  concurrent,  either  party  may  recover  for  a  breach  thereof  with- 
out showing  performance  on  his  part.     Id. 

7.  OtfeU  to  Deliver  Goods  after  a  Breach  of  the  contract  to  deliver 

them,  by  which  a  right  of  action  has  accrued  to  the  other  party,  will  not 
defeat  the  action,  whether  already  commenced  or  not.     Id, 

8.  Party  mat  Waive  his  Right  of  Action  and  accept  performance  after  a 

breach  of  the  contract.     I(L 
Ok  Law  Implies  that  Books  are  to  be  Printed  in  a  skillful  and  workman- 
like manner  where  an  agreement  is  made  to  print  and  deliver  a  specified 
number  of  copies.     Id. 

10.  Parol  Enlargement  of  the  Time  of  performance  of  a  written  ooo- 
tract  is  valid  if  the  contract  itself  would  be  valid  if  made  by  paroL 
Blood  V.  Ooodridi,  121. 

11.  Time  of  Performance  of  a  contract  to  convey  land  can  not  be  ex- 
tended by  paroL     Id. 

ISL  Where  Covenants  or  Agreements  are  Mutual  and  independent,  one 
party  may  sue  the  other  without  averring  or  showing  performance  on  his 
part,  and  his  non-performance  can  not  bo  pleaded  in  bar  of  the  action. 
Dey  v.  DoXy  137. 

13.  Party  Positively  Refusing  to  Perform  his  contract  can  not  sue  the 
other  for  non-performance,  whether  the  promises  are  independent  or  not» 
if  one  is  the  consideration  for  the  other,  and  the  contract  is  wholly  ex- 
ecutory.    Id. 

14.  Where  Performance  of  One  Promise  is  a  condition  precedent^  and 
is  to  be  done  or  excused  before  a  right  of  action  accrues  on  the  other 
promise,  the  one  is  independent  and  the  other  dependent.     Id. 

16.  Where  Promises  are  Concurrent,  neither  party  can  sue  without 
averring  and  proving  performance  or  its  equivalent  on  his  part.     Id. 

16.  Where  Wheat  is  to  be  Delivered  before  Payment  of  the  consider- 
ation, the  promise  to  deliver  is  independent,  and  the  promise  to  pay  is 
dependent,  so  that  the  vendor  can  not  sue  without  averring  and  proving 
performance  on  his  part.    Id. 

17.  Vendor  can  not  Sue,  after  a  Recovery  against  him  for  non-delivety 
of  the  wheat  in  such  a  case,  to  recover  for  a  breach  of  the  vendee's  prom- 
ise to  pay,  even  though  the  recovery  against  him  was  for  the  full  value 
of  the  wheat;  for  the  damages  should  have  been  properly  adjusted  in  the 
former  suit     Id. 

18.  Separate  Deeds  or  Instruments  Executed  at  the  Same  Tims  and 
in  relation  to  the  same  subject-matter,  may  be  taken  together  and  con- 
strued as  one  instrument.     Hills  v.  Miller,  218. 

19.  Agreement  to  Pay  ix  Specific  Articles  becomes,  on  failure  to  make 
such  payment  at  the  time  and  in  the  manner  stipulated,  an  agreement  to 
pay  in  money.     Newman  v.  McGregor,  293. 

to.  Promise  for  the  Benefit  of  a  Third  Person  may  be  sued  on  by  that 
party.  Principle  applied  to  a  promise  by  one  of  two  payees  to  keep  the 
drawer  clear  if  he  would  pay  a  certain  sum  to  such  payee;  the  other 
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payee  was  deemed  beneficially  interested  in  such"  promise.     Ketly  r, 
Evans,  325. 

21.  A  Pabol  Executobt  Contract,  not  mercantile,  is  a  nudum  paei^jm 
when  nnsupported  by  a  consideration.     WlUtdiiU  v.  WUaon,  326w 

22.  Contracts  are  Specialties  or  parol  contracts;  there  is  no  such  vmddim 
class  as  contracts  in  writing.  Contracts  in  writing,  but  not  under  seal, 
are  parol  contracts.     Id. 

23.  Contracts  against  the  Policy  of  a  public  statute  will  be  aft  aside  in 
equity,  at  the  instance  of  a  partieeps  erimmis.  The  court  does  not  inter- 
fere  for  the  sake  of  the  party,  but  for  the  public  good.  Johtut^H  ▼• 
Cooper,  602. 

24.  A  Written  Contract  may  be  Vacated  by  a  subsequent  oral  oontxacfe 
in  reference  to  the  same  subject.     Deshaio  ▼.  Lewis,  769. 

25.  A  Subsequent  Verbal  Alteration  of  a  written  contract,  such  as  tbe 

verbal  extension  of  the  time  of  redemption  beyond  that  expressed  in  the 

mortgage  deed,  is  valid  and  binding,  if  supported  by  a  consideratioii. 

Id. 

See  Sunday. 

COPYRIGHT. 
See  Contracts,  1,  3,  5,  7;  Partnership,  6. 

CORPORATIONS. 

1.  Directors  are  Personally  Liable,  as  trustees,  for  loss  occasioned  by 

willful  abuse  of  their  trust,  or  by  the  misapplication  of  the  funds  of  a 
moneyed  or  other  joint-stock  corporation.     Robinson  v.  Smith,  212. 

2.  Idem. — Directors  are  equally  liable,  if  they  suffer  the  ooiporate  foads  or 

property  to  be  lost  or  wasted  by  gross  negligence  and  inattention  to  the 
duties  of  their  trust.     Id. 
Z.  Joint  Stock  Corporations  are  mere  partnerships,  exoept  in  form.    /dL 

Bee  Equity,  1;  Estoppel,  5,  7;  Evidence,  I,  2;  Munioipal  CoBroBAnoin; 

RbLIOIOUS  SodETIES. 

COSTS. 

Double  Costs  must  be  Allowed  to  a  school  distriut  collector  who  obtaint 
judgment  in  an  action  against  him  for  an  official  act^  Beynoids  v. 
Moore,  116. 

See  ExscinoRS  and  Administrators,  11;  Quo  Warranto,  2. 

CO-TENANCY. 

1.  License  by  one  Tenant  in  Common  to  a  third  person  to  cut  timber  on 

the  common  land  is  good,  and  gives  such  person  title  to  the  trees  cut, 
especially  where  the  license  is  given  in  satisfaction  of  a  demand  against 
all  the  co-tenants.     Baker  v.  Wheeler,  66. 

2.  Tenant  in  Common  can  not  Convey  or  dispose  of  lands  of  his  co-ten* 

ants  witliout  authority  under  seal,  or  in  any  other  manner  than  a  stnmger 

might  do.     Blood  v.  Goodrich,  121. 
8.  Tenant  in  Cobimon  can  not    Maintain  Troveb  for  a  dispossession  of 

the  common  chattel  by  his  co-tenant.     Farr  v.  Smith,  162. 
i.  Sale  or  Destruction  of  the  Coicmon  Chattel  by  a  co-tenant  is  a  oon- 

Terdon  for  which  trover  lies.    Id. 
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5.  Whxrb  a  Tenant  in  Common  claiming  to  own  the  whole  premises,  con- 

veys the  whole  to  a  third  person,  who  enters  nnder  such  conveyance, 
claiming  title  to  the  whole,  it  is  such  an  ouster  of  the  other  tenants  in 
oommon  as  to  bar  their  right  of  entry  after  twenty  years.  Tovm  ▼.  Need' 
Itam,  24G. 

6.  Whebe  a  Tenant  in  Common  Aobees  with  his  co-tenant  to  release  to 

him  his  interest  in  the  estate  in  exchange  for  the  other's  stand  and  med- 
icines as  a  physician,  and  the  other  relinquishes  the  practice  of  medicine 
and  the  drugs  and  enters  into  possession  of  the  land  pursuant  to  the 
agreement,  making  improvements  thereon,  the  case  will  be  taken  out  of 
the  statute  of  frauds,  and  the  execution  of  a  release  will  be  decreed. 
1(L 

7.  Where  a  Co-tenant  Makes  Imfbovements  in  the  belief  that  he  is  sole 

owner,  chancery  ^*ill,  on  a  partition  suit,  so  divide  the  premises  as  to 
give  him  the  benefit  of  the  improvements.     Id, 

8.  Trespass  or  Trover  will  Lib  for  one  co-tenant  of  a  chattel  against  the 

other,  only  upon  the  destruction  of  the  joint  property  or  upon  such  a 
disposition  of  it  as  is  tantamount  thereta     Lucas  v.   Wasson,  266. 

9.  Peed  by  One  Tenant  in  common,  conveying  a  specific  portion  of  the 

common  estate  by  metes  and  bounds,  is  void  as  against  his  co-tenant,  to 
whom  the  portion  so  conveyed  is  subsequently  set  apart  by  partition. 
JeweU  V.  StockUm,  694. 

See  Partnership,  I,  2,  3,  4,  5. 

COVENANTS  IN  DEEDS. 

Whsther  Cotenants  07  Warranty  in  a  deed  are  merged  in  the  mortgage 
given  for  the  purchase  money  and  in  the  foreclosure  thereof,  or  pass  to 
the  purchaser  under  the  mortgage  sale,  qtuere.     Town  v.  Needftam,  246. 

CRIMINAL  LAW. 

L  Judgment  op  Contiction  of  a  felony  will  be  reversed,  unless  the  record 
shows  a  plea  or  issue,  notwithstanding  the  defendant  was  personally 
present  at  the  trial.     Hill  v.  StaUy  441. 

8.  Verdict  haying  been  Found  against  the  Dependant  in  a  criminal  case, 
and  the  judgment  thereon  having  been  erroneously  arrested  on  the  de- 
fendant's motion,  the  judgment  of  arrest  may  be  reversed  on  error,  and 
a  judgment  of  conviction  rendered.     tStcUe  v.  Norvell,  458. 

S,  Partigeps  Criminis  is  not  confined  to  a  transaction,  which  in  the  common 
acceptation  of  the  term  means  an  act  that  may  be  visited  by  an  indict- 
ment or  other  criminal  prosecution,  but  applies  to  other  transactions 
contrary  to  good  morals,  whether  they  be  immoral  per  m  or  prohibited 
,  by  statute,  under  a  penalty,  or  by  a  simple  prohibition,  or  as  militating 
against  the  policy  of  a  statute,  or  fraud,  or  other  contract.  Johnnon  v. 
Cooper^  602. 

Bee  Autrefois  Acquit;  Conflict  op  Laws;  Jeopardy;  Jury;  Larceny; 

Murder 

CROPa 
See  Growing  Crops. 
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DAMAGES. 

Mka&ubb  of  Damaoes  for  the  non-deiivery  of  goods  on  a  contnet  of 

where  the  oonaideration  has  not  been  paid,  is  the  difference  between  ihm 
oontnust  price  and  the  value  of  the  goods  at  the  time  appointed  for  da> 
livery.    Dey  v.  J>ox^  137. 

See  Plbadino  and  P&agtigb,  19. 

DEEDa 
Bee  DuBSSs;  Equitt,  12;  Reoobdivo,  2. 

DEPOSITIONS. 
See  Evidence^  17. 

DETINUK 
See  Infancy,  1. 

DIVORCE. 
See  Conflict  of  Laws,  8. 

DOWER. 

1.  Wn)OW  IS  NOT  Entitled  to  Doweb  in  lands  of  which  her  husband  had 

only  a  transitory  seisin.     OiUiam  v.  Moore^  704. 

2.  Seison  of  the  Husband  was  merely  transitory  where  the  lands  were  con- 

veyed to  him,  and  he,  on  the  same  day,  reoonveyed  them  to  Uusieea  to 
secnre  the  payment  of  the  purchase  money.    Id 

DURESS. 

A  Deed  is  not  Given  under  Dubess  when  made  as  oonnter-secority  to  sor^ 
ties  apon  their  threat  that  otherwise  they  will  compel,  hj^  legal  pn^ 
cess,  the  settlement  of  the  matters  for  which  they  are  sareties.  ffmai  v. 
Bcus^  274. 

EASEMENTS  AND  SERVITUDES. 

1.  Easements  abb  Attached  to  the  Estatx  and  not  to  the  person  of  the 
owner  of  the  dominant  tenement,  and  they  follow  the  estate  into  tha 
hands  of  the  assignee.     Hills  v.  Miller^  218. 

2  Sebvitudes  abb  a  Chabob  upon  the  estate  or  property  of  the  servienl 
tenement,  and  follow  it  into  the  hands  of  any  person  to  whom  such  t«tte> 
ment  or  any  part  thereof  is  subsequently  conveyed.     Id. 

8.  The  Division  of  the  Dominant  Estate  does  not  destroy  the  easement; 
and  the  owner  or  assignee  of  any  portion  of  that  estate  may  claim  the 
right  so  far  as  it  is  applicable  to  his  part,  provided  the  right  can  be  oi> 
joyed  as  to  the  separate  parcels,  without  auy  additional  charge  or 
burden  to  tho  proprietor  of  the  servient  tenement     Id, 

4  Easement  Running  with  the  Land. — Where  a  vendor  of  a  tract  of  land 
bounded  on  a  street,  agrees  with  the  vendee  that  a  certain  triangular 
piece  of  land  opposite  shall  not  be  built  upon,  and  gives  a  bond  to  that 
effect,  the  vendee,  after  a  sale  of  the  tract  to  a  third  person,  can  nol 
make  arrangements  with  the  vendor  whereby  the  triangular  piece  may 
be  built  upon.     Id, 
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ejectment. 

PUOR  Po68sasiON  uvDXR  A  Cladi  07  TiTLB  is  aufficient  as  against  a  dft* 
fendant  who  sets  up  no  title.     Warner  v.  Page,  607. 

See  Judgments,  5;  Partition,  2;  Pews,  2. 

ELECTIONS. 

Ballots  at  a  Town  Meutino  containing  more  names  orcandidates  for  con- 
stables than  the  number  which  the  meeting  has  decided  to  elect,  are  ille- 
gal and  must  be  rejected.     People  v.  Loomis,  33. 

EMINENT  DOMAIN. 

L  Pbivatb  Pbopertt  can  be  Taken  by  the  government,  only  when  it  is 
necessary,  and  to  the  extent  that  it  is  necessary  for  the  public  welfare; 
and  if  the  government  by  its  agents  attempts  to  appropriate  any  more  of 
such  property  than  is  actually  required  for  such  purpose,  they  may  be 
restrained  by  injunction.     Cooper  v.  WiUiams,  299. 

%  BiPABiAN  Proprietor  has  the  same  right  to  the  use  of  water  flowing 
through  his  land  that  he  has  to  the  land  itself;  he  can  be  deprived  of  that 
right  only  so  far  as  the  public  welfare  requires,  and  then  only  upon  his 
being  first  compensated  therefor.     Id, 

8L  Such  Proprietor  has  no  exclusive  property  in  the  water  itself,  and  can 
not  reclaim  any  jyart  of  that  which  has  been  withdrawn  from  its  natural 
channel  for  the  necessary  use  of  a  public  canal;  but  the  agents  of  the 
state  may  dispose  of  any  part  of  what  has  been  so  taken,  provided  the 
navigation  is  not  thereby  impeded.     Id, 

4.  Canal  Cobtmissioners  can  take  water  from  a  stream  for  the  use  of 
the  canal  only;  they  are  not  authorized  to  take  it  for  the  purpose  of 
creating  hydraulic  power  to  sell  or  lease  for  the  benefit  of  the  state.     Id. 

6.  Apfairs  of  a  State  can  not  be  administered  in  the  most  beneficial  manner 
if  it  has  not  the  right,  upon  particular  occasions,  of  appropriating  to  its 
own  use  portions  of  the  property  subject  to  its  dominion.  The  necessary 
existence  of  this  right  creates  a  fair  presumption  that  the  state,  in  grant- 
ing the  land  to  individual  citizens,  does  it  with  this  reserve  implied. 
Harding  v.  OoodUtt^  546. 

6.  Eminent  Domain  is  the  Right  of  Disposition  that  a  state  has  over  its 

citizens*  property,  and  can  only  be  exercised  upon  allowing  just  compen- 
sation. This  right  is  never  exercised  except  for  public  uses,  and  then 
with  great  caution.     Id, 

7.  State  has  no  Right  to  take  one  man's  property  and  give  it  to  another. 

Id, 

8.  Statutes  Authorizing  the  Exercise  of  the  right  of  eminent  domain  are 

subject  to  a  strict  construction.  Id. 
8.  Under  the  Statute  of  1777,  c.  23,  of  Tennessee,  land  may  be  token  for 
the  establishment  of  a  grist-mill  for  public  purposes,  but  not  for  the  es- 
tablishment of  Baw-mills  or  paper-mills;  and  a  petition  seeking  to  have 
certain  lands  condemned  under  that  act  for  the  purpose  of  building  a  saw, 
grist,  and  paper-mill,  will  be  denied.     Id. 

EQUITY. 
1.  Chancery  has  Jurisdiction,  in  the  absence  of  statute,  to  compel  diroot< 
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on  to  make  satiafaction  for  any  loss  ariamg  from  a  fraadnleiit  breach  of 
trust  or  the  willfal  neglect  of  a  known  duty,    Robinson  ▼.  Smith,  212. 
2.  A  Bill  can  not  be  Sustained,  unless  it  is  made  to  conform  to  the  law  as 
it  existed  at  the  time  the  suit  was  oommenoed.     Id. 

8.  Allegations  PosmvELT  Sworn  to  in  a  bill,  and  not  subatantially  de> 

nied  in  the  answer  upon  the  defendant's  own  knowledge,  must  be  taken 

as  true.     Orimstone  v.  Carter,  230. 
4.  Whebs  the  Eqxtities  abe  Equal,  and  neither  has  the  legal  title,  the  one 

who  has  the  prior  equity  must  prevail.    Id. 
t   Cbakcebt  will  not  Pebmit  the  party  having  the  subsequent  equity  to 

protect  himself  by  obtaining  possession  of  the  legal  title  after  he  has 

either  actual  or  constructive  notice  of  the  prior  equity.     Id» 
d.  Equitt  will  not  Interfere  where  there  is  complete  redress  at  law,  as  in 

case  of  a  void  judgment,  which  can  there  be  set  aside;  nor  will  it  relievo 

from  the  consequences  of  neglect  to  make  proper  defense  at  law.     Arm^ 

worthy  V.  Cheshire,  273. 
7.  Caveat  Emptor  is  a  maxim  which  enters  into  every  purchase  where  tbo 

contrary  is  not  stipulated,  and  equity  can  not  relieve  against  it.    Lighlif 

V.  SJu^h,  334. 
ft.  Equity  can  not  Relieve  against  the  common  law  or  the  terms  of  a  bar> 

gain.     Id, 

9.  Defendant  in  Equity  may  be  Examined  by  the  Plaintiff,  without  his 

consent,  on  any  point  in  which  ho  is  not  interested,  and  even  against  hia 
interest,  if  he  consent,  notwithstanding  the  objection  of  his  co-defend- 
ants.    Farr  v.  Sims,  396. 

10.  Equity  will  Enforce  Pebfobmance  of  the  condition  of  a  bond,  and 
leave  the  party  to  his  action  at  law  for  the  penalty,  where  the  penalty  is 
merely  accessorial,  being  designed  to  secure  the  enjoyment  of  a  collateral 
object  which  is  regarded  as  the  principal  intent  of  the  deed.  Towks  t. 
Burton,  409. 

11.  Equity  Follows  the  Law,  and  where  there  is  no  legal  liability,  equity 
can  create  none.     Henderson  v.  Overton,  492. 

]SL  Deed,  Void  in  Law,  may  be  Decreed  in  equity  to  be  delivered  up  as  a 
cloud  on  the  title  of  a  party  out  of  possession,  against  a  party  in  posees 
sion,  especially  if  the  invalidity  of  the  deed  is  not  apparent  on  the  Csoo 
thereof,  but  requires  evidence  aUunde  to  prove  it    Johnson  v.  Cooper^ 
602. 

13.  Person  beino  in  Equity  by  means  of  an  equitable  right,  for  which  he  has 
no  remedy  at  law,  the  court  will  not  send  him  to  law  to  seek  redress  for 
a  part  of  his  case  which  is  not  connected  with  the  equitable  part,  bat 
will  dispose  of  the  entire  controversy,  on  the  principle  of  lessening  litiga- 
tion.    /(/. 

14.  Equity  will  not  Aid  a  Party  after  a  trial  at  law,  unless  he  can  impeach 
the  justice  of  the  verdict  on  grounds  of  which  he  could  not  have  availed 
himself  at  law,  or  of  which  he  was  prevented  from  availing  himself  by 
fraud  or  ac  Jdent,  or  the  act  of  the  opposite  party,  without  negligence  ot 
fault  on  his  part.     Kearney  v.  Smiih,  550. 

Bee  New  Trial,  2,  3;  Statute  of  Limitations,  3;  Tbuetb  ahd  TxunKMS,  & 

ESTATES  OF  DECEDENTS. 
I.  On  A  Decedent's  Death  assets  are  to  be  collected  by  the  authority  and 
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administered  according  to  the  law  of  the  conntiy  where  they  happen  to 
be  at  the  time  of  the  decease.  Miller's  SttaUf  345. 
2.  A  FoREiON  Cbxditob  of  an  Estate  most  rabmit  to  the  law  of  the  for* 
mer  in  the  administration  of  the  estate.  Whether  the  rule  applies  'to 
foreigners  from  whose  country  assets  have  been  irregularly  abducted, 
qucare.    Id. 

See  EzscuToss  and  Administratobs,  %  7,  8. 

ESTOPPEL. 

1.  Bbtoffbl  is  so  Callbd  because  a  man  is  concluded  from  saying  anything^ 

even  the  truth,  against  his  own  act  or  admission.  IVeUand  Canal  Co,  ▼• 
Hathaway,  51. 

2.  TSGHNiCAL  EsTOPSEL  Can  only  be  by  deed  or  matter  of  record.     Id, 

8.  Estoppels  in  Pais  can  not  be  pleaded,  but  are  given  in  evidence,  and 
may  operate  as  effectually  as  a  technical  estoppel  under  the  direction  of 
the  court.    Id, 

i.  Pabtt  is  Gbnbballt  Concluded  prom  Dentino  his  Acts  or  admis- 
sions to  the  prejudice  of  one  whose  conduct  they  were  expressly  de- 
signed to  influence  and  did  influence.     Id, 

0.  Pabtt  Contbactino  with  an  Association  as  a  corporation,  and  giving 
it  a  receipt  as  such,  is  not  estopped  thereby  from  denying  its  corporate 
existence  in  a  suit  brought  by  it  on  such  contract.     Id, 

8.  EhrBRT  Estoppel  ought  to  be  Recifbocal  and  binding  on  both  parties. 
Id, 

7.  Onb  Contbagtino  with  an  Association  styling  itself  the  "  W.  G.  Com- 

pany,'* does  not  thereby  admit  it  to  be  a  duly  constituted  corporation. 
Id, 
ft.  One  Who  Lies  bt  fob  Twenty-seven  Yeabs,  and,  without  objection, 
sees  others  making  improvements  on  his  land,  under  the  supposition  that 
they  had  a  good  title,  will  be  estopped  to  set  up  his  title  against  them. 
Town  V.  Needham,  246. 

0.  Estoppel  bt  Conduct. — ^Where  a  person  stands  by,  and  knowingly  per- 

mits another  to  purchase  and  expend  money  on  land  under  an  erroneous 
opinion  of  the  title,  without  making  known  his  claim  thereto,  he  will 
not  afterwards  be  allowed  to  assert  his  claim  against  such  purchaser. 
Henderson  v.  Overton^  492. 

See  Attachments,  3;  Shebiffs'  Deeds,  d. 

EVIDENCE. 

1,  Admissions  of  a  Defendant  sued  by  a  corporation  are  incompetent  to 

prove  that  it  is  a  corporate  body  duly  constituted,  where  better  evidence 
is  attainable.      Welland  Canal  Co,  v.  ffatJiaway,  51. 

8.  Copy  of  the  Chabter  duly  Authenticated  must  be  produced  to  prove 

the  incorporation  of  such  a  body,  unless  the  absence  of  such  evidence  is 
legally  accounted  for.    Id, 

8.  Pabty's  Admissions  can  not  be  substituted  for  record  or  written  evidence, 
so  as  to  dispense  with  the  same.     Id, 

4.  Such  Admissions  Bjhtk  only  with  Oral  Testimony,  and  are  com- 
petent against  the  party  making  them  only  where  parol  evidence  would 
be  admissible.     Id, 
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6.  Where  the  Iktebest  of  Witness  can  be  BsLBAasD,  if  the  party  snf- 
fera  him  to  be  examined  without  objectioD,  and  waits  until  after  tiie  role 
to  close  the  proofs  has  been  entered,  it  will  be  then  too  late  to  make  tha 
'  objection.     Town  v.  Netdham,  246. 

6.  Objections  not  Made  to  Testimony  taken  under  commission  can  no* 

be  raised  at  the  hearing,  at  least  without  notice.     Id. 

7.  Handwriting  may  be  proved  by  one  who  had  become  familiar  with  it 

through  a  long  correspondence,  though  he  had  not  seen  the  person  write. 
United  States  v.  Simp8on,  331. 

8.  The  Execution  of  a  Specialtt  is  sufficiently  proved  by  the  testimony 

of  the  subscribing  witnesses  that  they  reoognize  their  signatures,  and 
remember  the  transaction,  though  they  have  forgotten  the  fact  of  formal 
delivery.     Miller'a  Estate,  9i5. 

9.  Where  the  Sobscrjeino  Witnesses  do  not  remember,  the  testimony 

of  a  person  present  will  be  received  to  prove  the  execution  of  a  specialty. 
Id. 

10.  The  Assertions  of  a  Third  Person  can  afiect  a  party  only  on  the 
ground  of  assent,  either  tacit  or  express,  to  the  truth  of  the  fact  asserted. 
Craiif  V.  Craig^  390. 

11.  A  Partt  mat  Assent  beforehand  to  the  truth  of  what  another  shall 
declare,  and  though  the  declaration  may  be  not  conclusive  of  the  fact,  it 
is  competent  to  go  to  the  juxy.     Id. 

12.  Where  the  Party  against  Whom  the  DflCLARATioir  is  Offered  is 
ignorant  gf  the  fact,  or  denies  it,  the  foundation  for  the  admission  of  the 
evidence  fails.  If  the  degree  of  his  knowledge  or  assent  is  uncertain,  the 
court  may  refer  the  decision  of  the  preliminary  facts  to  the  jury.    IcL 

13.  Declarations  of  a  Third  Person,  to  which  a  party  had  agreed  to 
submit,  are  evidence,  though  the  third  person  might  have  been  called  to 
testify.    Id. 

14.  Parol  Evidence  is  Admissible,  where  a  judgment  is  general,  to  show 
what  has  been  tried  and  determined  thereby.    Estill  v.  Taul^  498. 

15.  Dying  Declarations,  When  Admissible  in  Evidence. — ^To  render 
dying  declarations  admissible  in  evidence,  it  is  necessary  to  show  that 
the  declarant  was,  at  the  time  of  making  them,  conscious  that  he  was  in 
a  dying  state;  but  it  is  not  necessary  that  he  should  be  in  a  situation  to 
give  a  full  and  complete  account  of  all  the  facts  of  the  transaction,  if  he 
states  the  facts  distinctly  as  far  as  he  goes,  and  it  does  not  appear  that 
the  facts  stated  were  designed  to  be  connected  with  others  which  were 
to  form  a  part  of  a  full  and  complete  account  of  the  transaction.  Vast 
v.  Commonwealtli,  695. 

16.  Dying  Declarations  consisting  of  the  words  ''yes,  sir,**  spoken  in  an- 
swer to  leading  questions  propounded  to  the  declarant^  are  admissible  in 
evidence.     Id. 

17.  A  Deposition  Taken  withoitt  Notice  to  all  Parties  is  admissibla 
against  such  defendants  as  have  been  notified,  provided  the  nature  of  the 
action  allows  of  separate  verdicts.     Jones'  v.  PiteJier,  716. 

18.  The  Custom-house  Register  is  not /iWrna/ocM!  evidence  of  ownership, 
against  those  named  therein  as  owners,  unless  it  be  connected  with  them 
by  evidence  aJiunde  as  being  their  adopted  act.     Id. 

See  Evidence,  5;  Judgments,  18. 
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EXECUTION. 

L  Pboduotiok  ot  a  Justick'.s  Exbcution  without  the  judgment  is  sufficient 
to  maintain  an  action  by  a  constable,  against  a  stranger,  for  taking  the 
goods  seized  thereunder.     Spoor  v.  HoUarul,  37. 

2.  Ck>NSTABLE*s  Ii<DOBSBMXNT  on  the  exccution  is  evidence  to  identify  the 
goods  levied  on,  in  such  a  case,  and  may  be  amended  if  insufficient  for 
that  purpose.     Id, 

8.  Cokstable's  Declarations  are  perliaps  inadmissible  to  show  what  goods 
were  levied  on  in  such  an  action.     Id, 

i.  Ck>KSTABL£  CAN  Kecoveb  ONLY  THE  AMOUNT  of  his  executiou  in  trover 
against  an  assignee  of  the  debtor  who  has  taken  the  goods  after  levy. 
Id, 

6.  Leyyino  an  Execution  and  Taking  a  Receiptor  change  the  posses- 
sion of  goods,  in  contempation  of  law  without  an  actual  removaL  Phil* 
lips  V.  Hall,  108. 

6.  Owner  haying  Indemnified,  the  receiptor  may  recover  the  sum  expressed 

in  the  receipt  as  damages,  in  such  a  case.     Id. 

7.  Receiptor  Leaving  the  Party  in  PossnasioN  and  control  of  the  goods 

is  liable  as  for  gross  negligence,  if  they  are  wasted  or  sold.     Id. 

8.  Receiptor  is  Estopped  from  denying  the  sherifiTs  right  to  the  goods,  and 

can  not  set  up  title  in  a  third  person,  except  where  they  have  been  taken 
from  him  by  act  of  law,  or,  perhaps,  by  force.     Id, 

9.  Receiptor  has  no  Property  in  the  goods,  being  merely  the  sheriffs  ser- 

vant, but  his  promise  to  redeliver  them  is  founded  upon  a  sufficient  con- 
sideration, and  may  be  enforced.     Id. 

10.  Stranger  whose  Goods  are  Levied  on,  fraudulently  claiming  other 
goods  of  the  defendant  in  execution,  is  not  thereby  debarred  from  recov- 
ering full  damages  for  the  illegal  taking  of  the  goods  actually  belonging 
to  him.     Id. 

11.  Justice's  Execution  is  Void  if  made  returnable  in  thirty  days,  when 
the  law  prescribes  ninety.     Farr  v.  Smitli,  162. 

12.  An  Execution  is  Void  when  issued  for  a  greater  smn  than  warranted 
by  the  judgment.     Coltraint  v.  McCaine,  256. 

13.  A  Void  Execution  will  not  justify  acts  done  under  it  previous  to  being 
set  aside.     Jd. 

14.  A  Purchase  under  an  Execution  Sale  is  not  affected  by  the  fact 
that  the  sale  took  place  the  day  after  the  return  day  inserted  in  the 
writ,  but  before  the  actual  return,  nor  by  an  irregularity  in  the  post- 
ponement of  the  sale  from  the  day  first  fixed  upon.  Otherwise  if  the 
irregularities  of  the  sale  are  so  glaring  and  patent  that  they  must  have 
been  known  to  the  purchaser.     Mordecai  v.  Speight^  266. 

15.  Purchaser  under  Execution  is  eiititled  to  compensation  for  improve- 
ments, under  the  occupying  claimant  Limts.     SeUera  v.  Corwin^  301. 

10.  Party  Put  in  Possession  under  Execution  in  Ejectment,  if  again 
disturbed,  can  not  have  another  execution  on  the  same  judgment,  but 
must  bring  a  new  action.     Ilinton  v.  McNeil,  315. 

17.  If  Party  Obtains  Possession  wrrHonT  Execution,  he  gains  thereby 
the  object  of  his  suit,  and  can  not  afterwards  have  an  execution.     Id. 

18.  Execution  Issued  on  an  Actual  Judgment  in  favor  of  a  surety  against 
his  principal,  on  a  bond  given  to  indemnify  the  surety  on  a  debt  which 
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he  has  not  paid,  is  neither  erroneous  nor  irregular,  nor  is  it  finKidiil«nl^ 
as  being  embraced  by  the  statute  13  Eliz.     Miller  v.  Howry,  320. 

19.  On  a  Levy  of  an  Execution  on  Pebsonaltt  it  is  considered  in  Eng- 
land a  badge  of  fraud  to  allow  the  goods  to  remain  in  the  debtor^s  pos- 
session.    CommontoeaUh  v.  Stremback,  351. 

20.  Idem. — It  is  not  the  practice  in  Pennsylvania  to  remove  goods  levied 
upon  under  an  execution.  But  it  is  not  determined  how  long  the  debtor 
may  retain  them.     Id. 

21.  Suffering  Household  Goods  to  Remain  in  the  debtor's  ponsoMion 
when  levied  on  under  an  execution  is  not  a  badge  of  fraud  in  Pennsyl- 
vania.    Id, 

22.  The  Goods  and  Ghattei^b  of  an  Innkskfer,  consisting  of  a  quanti^ 
of  liquor,  bar  furniture,  and  beds  for  his  guests,  are  not  "hooeehold 
goods  "  within  the  meaning  of  this  rule.    Id, 

23.  A  Direction  to  the  Sheriff  '*to  Stat  Proceedings  until  further 
order.  Levy  to  remain,"  under  an  execution  upon  personalty,  being  ea 
arrangement  for  the  security  of  the  debt,  renders  the  lien  of  the  ezeon- 
tion  of  no  effect  as  to  third  persons.     Id. 

24.  Judgment  Creditor  may  Compel  Payment  in  Specie,  but  must  exer- 
cise his  right  in  good  faith,  and  not  to  obtain  an  unconscientioua  advan- 
tage over  the  debtor  or  other  creditors.     Farr  v.  Sims,  396. 

25.  Sheriff's  Notice  of  Sale  on  Execution  must  contain  the  terms  of 
sale,  as  well  as  the  names  of  the  parties  and  a  description  of  the  proper^. 
Id, 

26.  Notice  of  a  Sale  for  Cash  is  commonly  understood  to  mean  a  sale  for 
current  bills.     Id. 

27.  Sale  for  Specie  under  such  a  Nones  is  void  for  want  of  authority 
in  the  sheriff.     Id, 

28.  Presumption  is  that  a  Public  Officer  does  his  Duty,  but  this  pre* 
sumption  may  be  rebutted.     Id. 

29.  Any  Act  Piueventing  Competition  among  bidden  at  an  auction,  on 
the  part  of  the  auctioneer  or  persons  causing  the  sale,  vitiates  such  alsu 
Id, 

80.  Sheriff's  Sale  is  Fraudulent  if  made  for  specie  without  notice  that  it 
will  be  BO  made,  before  the  day  of  sale,  where  the  oreditor's  object  is  to 
obtain  the  property  for  less  than  it  is  worth,  and  where  it  appears  that 
a  bona  fide  bid  was  made,  in  currrent  bills  of  three  times  the  amount,  in 
specie,  for  which  the  property  was  sold.     Id, 

31.  Innocent  Purchaser  at  such  a  sale  is  affected  by  the  fraud,  and  can  not 
set  up  his  purchase  to  the  injury  of  a  creditor  of  the  execution  debtor. 
Id. 

32.  Sheriff  is  the  Agent  of  the  purchaser  at  a  sale  on  execution,    /d. 

33.  Purchaser  haying  Notice  of  the  facts  rendering  a  sheriffs  sale  franau- 
lent  is  chargeable  with  actual  fraud.     Id. 

34.  Anything  Putting  a  Pttrchaser  on  Inquiry  is  notice  in  equity,    /d. 

35.  Purchaser  at  Sheriff's  Sale  leaving  the  debtor  in  possession  is  a  dr- 
ciunstance  tending  to  show  fraud.     Id, 

36.  An  Execution  at  Common  Law  operated  only  on  legal  rights  and  titles^ 
and  not  on  equitable  interests.     Shute  v.  Harder^  427. 

37.  Stat.  29  Chas.  II.,  c.  .3,  sec.  10,  and  the  Stat.  5  Gea  IL,  c  7,  sea  i, 
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extending  the  operation  of  the  former  to  the  colonies,  are  both  in  force 
in  Tennessee.    Jd. 

88.  An  ExscunON  by  yirtae  of  such  statutes  may  be  levied  upon  dlreot 
tmsts  raised  by,  or  resulting  trusts  dependent  upon,  a  conveyance,  but 
not  upon  trusts  covenanted  to  be  raised,  nor  upon  constructive  trusts.  Id, 

89.  PuBCHASZK*s  Interest  in  Land  covenanted  to  be  conveyed  to  him  by  a 
bond  for  title,  is  not  subject  to  the  levy  of  an  execution.     Id, 

40i.  Beuaindeb  in  a  Slave,  after  a  life  estate  therein,  can  not  be  sold  upon 
an  execution  at  law  during  the  continuance  of  the  life  estate.  Allen  y. 
Scurry,  436. 

41.  Where  Fieri  Facias  Issued  from  different  courts,  bearing  tette  from  the 
terms  at  which  they  were  rendered,  are  levied  upon  personal  property, 
the  execution  issued  upon  the  oldest  judgment  is  entitled  to  the  first 
■atisfactioiL     Johnson  v.  Ball,  451. 

42.  Stat.  29  Car.  IL,  sec.  3,  is  not  in  force  in  Tennessee,  and  executiom 
issued  in  that  state  relate  to  their  teste,  the  same  as  in  England  before 
the  passage  of  that  statute.     Jd. 

43.  Award  of  an  Execution  is  a  judicial  and  not  a  ministerial  act.    Id. 
44b  Caveat  Emptor  is  the  undoubted  rule  in  relation  to  the  sale  of  lands 

under  execution,  and  there  is  no  warranty  of  title  at  such  sale,  either 
express  or  implied.  Henderson  v.  Overton,  492. 
46.  Equity  will  not  Enjoin  the  Execution  of  a  judgment  in  ejectment 
at  the  instance  of  a  party  who  purchased  the  land  at  execution  sale,  nn> 
der  a  void  judgment;  although  the  judgment  in  ejectment  may  have  been 
obtained  by  the  judgment  creditor  in  the  execution  sale  against  snoh 
purchaser,  upon  a  title  acquired  subsequent  to  such  sale.     Id. 

40.  Purchaser  of  Land  at  Execution  Sale,  where  the  judgment  on 
which  the  execution  issued  is  void,  and  the  sale  conseqaently  void,  may 
recover  from  the  judgment  creditor  the  purchase  money  paid  at  snoh 
sale.     Id. 

4lJ,  Deed  as  between  the  Pa  ties  is  valid  without  registration,  and  veeti 
an  inchoate  title  in  the  grantee,  which  is  subject  to  levy  and  sale  by 
execution.     Vance  v.  McNairy,  653. 

48.  Levt  on  Land  is  Sufficient,  if  it  so  describes  the  land  as  to  distinguish 
it  from  all  other  tracts.     Id. 

48.  Where  a  Deed  from  the  Sheriff  constituting  the  purchaser's  title,  fol- 
lows the  sale,  the  same  particularity  of  description  is  not  necessary,  aa 
would  be  required  were  the  title  to  rest  upon  the  levy.     Id. 

88.  Purchaser  of  Land  Held  bt  an  Unregistered  Df.ed  at  execution 
sale,  is  clothed  by  the  sherifif*s  deed  with  all  the  rights  of  the  judgment 
debtor,  and  it  is  the  duty  of  the  latter  to  deliver  him  the  title  papers,  or 
have  the  deed  recorded;  and  if  he  suppress  the  deed,  it  will  be  consid- 
ered in  equity  as  recorded;  and,  if  he  combine  with  a  third  person  to  de- 
fraud the  purchaser,  the  latter  may  come  iuto  equity  for  relief,  and  such 
person  may  be  divested  of  the  title  acquired  by  the  fraudulent  arrange- 
ment.    Id. 

81.  Lien  Acquired  by  the  Levy  of  an  Execution  may  be  lost,  if  there  is 

gross  laches  in  not  having  the  property  sold  in  a  reasonable  time^  or  il 

the  property  is  released  and  time  given  to  the  defendant     Conway  t. 

/e<^690. 
Am.  Dao.  Yoxi.  ZZIV— ffl 
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52.  LiEM  WHICH  A  JuDOMEVT  Creditoii  Acquises  on  the  penonai  property  ol 
his  debtor  by  the  levy  of  his  execution,  is  not  released  so  as  to  aobject 
the  property  to  the  levy  of  junior  executions  by  an  injunction,  saed  oat 
either  by  the  execution  debtor  or  third  parties,  unless  the  judge  granting 
the  injunction  requires  security  to  be  given  for  the  judgment  debt,  and 
such  security  is  given.     Id, 

63.  MoNEt  OF  A  Debtor  in  his  Possession  may  be  taken  in  execution,  if 
the  officer  can  levy  on  it  without  a  violation  of  the  personal  security  of 
the  debtor.     PrmtisH  v.  Dl'mSj  631. 

54.  A  Sheriff  having  Collected  Money  on  an  execution  can  not  apply  it 
in  satisfaction  of  another  execution  against  his  judgment  creditor.     Id, 

55.  Money  Collected  on  an  Execution  can  not  be  attached  while  in  hit 
hands  as  the  property  of  the  creditor  in  execution.     Id. 

58.  A  Pfjison's  Only  Cow  is  Exebipt  from  attachment  and  execution,  al- 
though he  reside  in  Canada,  and  the  cow  has  casually  strayed  within  the 
state  where  the  writ  issues.     Ilaskill  v.  Androff,  645. 

57.  At  Common  Law  the  Teste  of  a  Fieri  Facias,  issued  at  any  time  dur- 
ing the  term  in  which  judgment  was  rendered,  might  be  of  the  first  day 
of  the  term,  and  when  so  tested,  it  could  be  levied,  nowithstanding  that 
the  death  of  the  defendant  intervened  at  a  date  intermediate  between 
that  of  the  teste  and  of  the  actual  issutince.     CoUintjHWorth  v.  Horn,  753. 

58.  A  Fieri  Facias  Binds  the  Property  in  the  goods  of  the  debtoir  from 
the  time  of  delivery  to  the  sheriff.     Id. 

59.  There  must  be  Revival  by  Scire  Facias  of  the  judgment  against  the 
intestate  to  justify  execution  thereon  against  the  administrator.     Id. 

60.  The  Lien  Originated  by  the  Fieri  Facias  may  be  preserved  and 
continued  beyond  the  time  of  return,  by  causing  to  issue,  during  th* 
term  in  which  it  is  returned,  of  an  alias  writ     I(L 

6L  Execution  Issued  after  the  DE.4Tn  of  the  DEFEin>ANT,  without  pre- 
vious revival  of  judgment,  is  voidable,  not  void.     Id, 

62.  An  Alias  Writ  of  Execution,  issued  after  the  death  of  the  defendant^ 
is  regular,  where  the  original,  by  which  it  was  preceded,  waa  isaoed  dur- 
ing the  life  of  the  defendant,  and  the  cuias  issues  during  the  term  in 
which  the  original  was  returned.     Id. 

See  Sheriffs*  Deeds. 

EXECUTORS  AND  ADMINTSTRATORS. 

1.  Whether  the  Bepresentatiyes  of  a  Deceased  Co-adminibtratoe 
can  be  made  liable  for  the  assets  or  goods  of  the  intestate,  which  cams 
exclusively  to  the  possession  and  management  of  his  surviving  co-admin- 
istrators and  co-obligors,  who  have  settled  their  administration  account^ 
in  which  they  alone  are  charged  with  the  amount,  quart.  Potts  v.  Smiik^ 
350. 

t.  Personal  Property  of  Intestates,  history  of  the  law  of,  traced,  per 
Kennedy,  J.     Id. 
.  8.  An  Administrator  db  bonis  non  can  claim  no  power  or  authority  over 
the  goods,  debts,  etc.,  of  the  decedent,  except  over  such  as  remain  ni 
specie.     Id, 

Ab  Idem. — ^The  collection  of  debts  due  to  the  testator  or  intestate,  or  dispo- 
aition,  change,  or  alteimtion  of  the  goods*  made  by  the  ezMator  or  ad- 
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ministrator,  would  protect  them  from  the  chum  of  the  administrator 
de  bonis  non  as  unadministered  goods.    Id. 

ft.  The  Administrator  db  bonis  non  is  entitled  only  to  such  goods  or 
chattels  of  the  testator  as  remained  in  specie  in  the  hands  of  the  ex* 
ecntor  at  the  time  of  his  death,  or  to  sach  money  as  belonged  to  the 
testator's  estate,  and  had  been  kept  by  the  executor  separate  and  un- 
mixed with  his  own.     Id, 

t.  An  Administrator  db  bonis  non  can  not  maintain  a  scire  facias  upon  a 
judgment  on  an  administration  bond  to  recover  a  balance  due  the  estate 
from  the  original  administrator.     Id, 

7.  At  thb  Common  Law,  upon  the  death  of  person  dying  intestate  the 
whole  of  the  personal  estate  belonged  to  the  ordinary,  or  bishop,  to  be 
disposed  of  by  him,  according  to  his  conscience,  to  pious  uses.    Id. 

S»  Br  Statutb  31  Edw.  III.,  the  ordinary  was  required  to  appoint  the  next 
and  moet  loyal  friends  of  the  intestate  to  administer  his  goods.     Id. 

9,  Until  thb  Statutb  of  Distribution,  administrators  stood  on  the  same 

footing  as  executors,  or  better,  because  they  had  no  legacies  to  pay,  with 
regard  to  the  surplus  of  the  personal  estate  of  the  deceased,  after  pay- 
ment of  all  his  debts;  that  is,  entitled  to  it  as  absolute  owners.     Id. 

10.  Wherb  Executors  or  Administrators  Die  without  Fating  the 
debts  of  their  decedent,  and  have  changed  the  specific  character  of  the 
goods  or  debts  of  the  estate,  the  creditors  may  recover  the  funds  so  con* 
verted  from  the  personal  representative  of  the  executor  or  administrator* 
Id. 

IL  Payment  of  Costs  bt  Exboutors  or  Administrators. — Wherever  an 
executor  or  administrator  brings  an  action  in  autre  droUf  that  is,  founded 
upon  a  transaction  which  arose  in  the  life-time  of  the  testator  or  intestate, 
and  fails,  he  shall  not  pay  costs;  but  if  for  a  cause  to  which  he  himself 
was  a  party,  although  the  fruits  of  the  suit,  if  successful,  would  be 
assets  when  recovered,  yet  if  he  fails  he  shall  pay  the  costs  out  of  hii 
own  pocket.    Id. 

12.  A  CaBDiTOB  MAT  SuB  ON  AN  ADMINISTRATION  BoND  under  the  Uw  of 
Pennsylvania,  and  also,  it  seems,  by  the  law  of  England.    Id* 
See  Lboagcbs  and  Leoatbbs,  17,  18»  19,  20i 

EXEMPTIONS. 
See  ExBCunoNSy  6d. 

FORGEBY. 

1.  FoROBRT  AT  THB  CoMMON  Law  was  the  false  making  of  a  note  or  other 
instrument  with  intent  to  defraud.     Hill  v.  Stcite^  441. 

%  Writino  a  Note  for  a  Person,  inserting  a  larger  sum  than  the  real 
amount  due,  and  falsely  and  fraudulently  reading  it  over  to  him,  as  for 
the  latter  amount,  with  a  view  to  defraud  and  injure  him,  is  not  forgery. 
Id. 

FRAUD. 

1.  Possession  of  Personal  Propkrtt  retainod  by  the  vendor  after  an  abso- 

lute sale  is  prima  facie  evidence  of  fraud,  but  not  fraud  per  se.  CaUen 
V.  Thompson,  687. 

2.  To  Impbaoh  a  Sale  for  Fraud,  the  fraud  must  be  specially  pleaded. 

Dawk  V.  Hooper^  751. 

See  EzEGunoNB,  21,  80,  81,  83^  8& 
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FRAUDULENT  CONVEYANCES. 

L  SKATum  AOAiHBT  FRAUDULENT  CoiiYXTAifGBS  are  DMnly  dedaistay  «f 

the  *v*»"w»ft"  law.     Farr  v.  SXim^  306. 
%  Qm  TO  A  MzHOB  Child,  where  the  donor  retains  pwnwion,  is  wM 

sgunst  sahseqnent  creditors  without  notice.    I<L 

GIFTa 
See  Fbaudulbnt  CoirvxTAHcaBi 

GROWING  CROPa 
Sas  MoBTaAOU,  1,  2;  Vkndob  ahd  Vihdxi,  1L 

GUARANTY. 
See  Statute  of  Fbavo^  SL 

HANDWRITING. 
See  EviDKifGB,  7. 

HIGHWAYS. 
See  NuiSAKCBS,  5. 

INDEMNITY. 

L  To  RxoovEB  ON  A  Mere  Bond  of  Indsmnitt  aotoal  damage  nmsi  be 
shown;  if  it  be  against  the  payment  of  money,  actual  payment^  or  Us 
eqoivalent,  must  be  proved,  and  a  mere  legal  liability  to  pay  is  not  solB- 
oienl     Chace  ▼.  Hmman^  39. 

S.  Where  the  Indbknitt  is  against  ant  Liabiutt  for  damages  or  ex- 
penses, as  well  as  against  actual  damage,  the  obligee's  ri^t  of  setioD  is 
complete  when  he  becomes  legally  liable  for  sooh  damages  or  eacpensss. 
Id. 

Z,  Bond  to  Indeknift  the  Fibst  Indobseb  of  a  note,  his  heiiSi  etc.,  agsinsl 
all  damages,  costs,  charges,  and  expenses  to  which  he  or  th^  may  be 
subjected,  or  "  become  liable  for  "  by  reason  of  the  reversal  of  a  Judgment 
xecoYered  by,a  subsequent  indorser  of  the  note  in  an  action  ■g^T"t%  him 
by  the  holder,  as  well  as  against  said  note,  or  any  judgment  or  proceed- 
ing  to  enforce  the  same  against  such  first  indorser,  may  be  sued  on  by 
the  administrator  of  the  obligee,  after  a  reversal  of  such  judgment  sod 
payment  of  the  note  by  the  subsequent  indorser,  and  a  reooveiy  of  judg- 
ment by  him  against  the  administrator  for  assets  quando  aeekierml^  aftsr 
a  plea  of  plene  adnunistravUf  taken  as  true;  and  he  may  recover  the 
amount  of  such  judgment  without  showing  actual  payment,  or  that  as- 
sets have  come  or  will  probably  come  to  his  hands.    Id, 

4.  Obligor  can  not  Show  that  there  was  a  Good  Defense,  in  such  a 
case,  to  the  action  brought  by  the  holder  against  the  subsequent  in- 
dorser, or  to  that  brought  against  the  administrator.    Id. 

A.  Notice  to  the  Obligob  of  the  Psndenct  of  the  action  against  the  ad- 
ministrator was  unnecessary.    Id, 

INFANCY. 
L  DBTINX7B  will  Lib  against  an  infant  for  goods  deliversd  apoa  m  spedal 


Index.  805 

oontract  for  a  specific  porpoee  after  the  contract  is  avoided.  Penrose  v. 
Curren,  356. 

2.  Assumpsit  will  Lis  against  an  infant  to  recover  money  embezzled*     Id, 

3.  Cass  will  not  Lne  against  an  infant  to  recover  damages  for  the  death  of 

a  horse  which  the  infant  had  hired  to  go  to  one  place,  bat  had  driven 
much  farther.    Id. 

4.  Wbethsb  ak  Action  would  Lie  against  an  infant  for  damages  occa- 

sioned by  cruel  driving  to  a  horse  which  the  infant  had  hired,  the  con- 
tract of  hiring  coming  within  the  exception  of  necessaries,  qtUBre,    Id, 

INJUNCTIONS. 

I.  iNJUNcnoN  TO  Bestraik  a  Merb  Trespass  will  not  be  granted  where  the 
injury  is  not  irreparable  and  destructive  to  the  plaintiff's  estate,  but  is 
susceptible  of  pecuniary  compensation  in  the  ordinary  course  of  the  law. 
Per  Sutherland,  J.     Hart  v.  Mayor  of  Albany,  165. 

5.  Injunction  to  Prevent  Multipucity  of  Suits  is  applicable  only  where 

the  right  is  controverted  by  numerous  persons,  each  standing  on  his  own 
ground,  and  not  to  cases  where  one  or  more  persons  persevere  in  repeated 
acts  of  trespass,  notwithstanding  suits  and  recoveries  against  them.  Per 
Sutherland,  J.    Id, 

8b  Complainant  must  at  least  Establish  a  Strong  Prima  Facie  Right  in 
order  to  obtain  an  injunction  against  a  trespass.  Per  Sutherland,  J. 
Id, 

4.  Destruction  of  a  Floating  Warehouse  is  not  an  Irreparable  Trss« 
PASS  against  which  an  injunction  will  lie,  even  though  the  owner  of  it 
has  a  right  to  maintain  it,  such  an  injury  being  susceptible  of  ample  com- 
pensation in  damages.     Per  Sutherland,  J.     Id, 

ft.  Where  an  Injunction  is  Dissolved,  upon  the  condition  that  the  judg- 
ment creditor  give  bond,  with  good  security  to  refund  on  final  hearing,  if 
so  required,  neither  the  judgment  creditor,  who  is  a  public  officer,  suing 
officially,  nor  ^he  sheriff,  can  be  charged  with  laches,  the  one  in  not  giv« 
ing  the  bond,  and  the  other  in  not  selling  the  property  so  as  to  let  in  jnn* 
ior  creditors.    Conway  v.  JeU,  500. 

See  Executions,  45. 

INNKEEPER. 

Ioabiuties  of  a  Common  Carrier  and  innkeeper  are  very  similari  both  be^ 
ing  liable  for  losses  under  similar  circumstances.    HaUaibake  v.  FUh^ 

8a 

See  Executions,  22. 

INSOLVENCY. 

Av  Insolyxnt  Preferring  a  Creditor  is,  under  the  revised  statute,  de- 
prived of  the  benefit  of  the  insolvent  laws.     Egberts  v.  Wood^  236. 

JEOPARDY. 

Tbb  Dismissal  of  the  Jury  Impaneled  in  a  criminal  case  does  not  entitle 
the  prisoner  to  a  discharge  if  caused  by  illness  of  the  presiding  judge, 
incapacitating  him  from  attending  to  the  duties  of  the  triaL  Nugent  y« 
State,  74a. 
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JOINT  STOCK  COMPANIESL 
See  CoHFOBATiOHa^  3L 

JUDGMENT& 

L  JuDOXEirr  ur  av  Acnoir  vob  Past  of  an  entue  and  indiTuiUe  *<— "">^ 
U  a  concliinve  bar  to  a  sabseqaent  suit  for  another  part  of  the  aanw  d»> 
mand.     Ouemseyy.  Carver,  60. 

S.  A  Payment  of  Okx  of  Two  Skvkral  JuDOMXim,  obtained  upon  tba 
same  demand,  discharges  both,  though  one  judgment  was  fgainsft  the 
principal,  the  other  against  the  surety.    Sherwood  v.  Collier,  26i. 

&  Jaxs(  of  Judgment  nr  United  States  Cibcuit  Ck>UBT. — Judgments  of 
the  circuit  court  of  the  United  States  for  the  district  of  Ohio,  rendered 
prior  to  May,  1828,  attached  as  liens  upon  the  lands  of  the  defendant^ 
by  virtue  of  the  adoption  by  that  court  of  the  execution  laws  of  the  staia^ 
as  a  part  of  its  practice.     Sellers  y.  Corwm,  901. 

4.  Prior  Lien  Ceases  to  Bind  the  subject  of  it  in  all  cases  where  it  ia  dia- 

placed  by  act  of  the  party,  or  by  operation  or  provision  of  law,  and 
therefore,  as  between  judgment  creditors,  neither  of  whom  takea  oat 
execution  within  a  year  from  the  rendition  of  judgment,  the  execution 
first  levied  wiM  have  the  preference.  Id, 
(k  Rbcovebt  of  Judgment  in  Ejectment  does  not  prevent  the  same  par- 
ties from  retrying  the  same  matter  in  another  action  of  ejectment;  but 
such  judgment  is  binding  upon  and  conclusive  between  the  parties  until 
reversed  or  rendered  void  by  subsequent  adverse  recovery.  Ilmtom  v. 
McNeil,  315. 

5.  A  Judgbcent  can  be  Released  at  Law  only  by  specialty;  but  in  equity 

a  parol  release  is  sufficient^  if  based  on  a  consideration.  Whiiehill  t. 
WiUon,  326. 

t.  Judgment  of  a  Court  having  JuRiSDicnoN  of  the  parties  and  of  the 
subject-matter  of  the  action,  obtained  either  upon  a  verdict,  demumrt 
or  default,  is  conclusive  upon  the  points  directly  adjudged.  SmUM  t. 
Taui,  498. 

ft.  Such  Judgment  should  be  Pleaded  in  bar,  in  cases  where  special  plead- 
ings are  required,  and  in  other  cases  it  may  be  given  in  evidence  under 
the  general  issue.    Id, 

••  Judgment  on  a  Collateral  Matter  or  issue,  as  that  a  debt  was  not 
due,  or  that  the  court  had  no  jurisdiction,  is  no  bar  to  a  recovery  on  the 
merits.    Id. 

10.  Void  Judgment  will  be  Perpetually  enjoined  in  equity,  although 
the  party  could  obtain  relief  at  law,  as  where  a  judgment  by  motion  wan 
taken  against  a  sheriff,  in  a  court  acting  without  jurisdiction.  Caruthert 
v.  HartaJUld,  580. 

11.  Judgment  of  Recovery  of  a  Chattel  against  the  purchaser  thereof  in 
favor  of  a  third  person,  is  admissible  in  an  action  by  such  purchaser 
against  the  seller  for  a  breach  of  a  warranty  of  the  title  to  the  chattel, 
to  prove  the  fact  of  such  recovery,  but  not  to  show  the  amount  of  eosti 
that  the  purchaser  was  compelled  to  pay,  and  to  base  thereon  a  reo^veiy 
of  those  costs  from  the  warrantor.    Stepftena  v.  Jack,  583. 

12.  Judgment  Rendered  against  a  Dead  Man  is  an  absolute  nnUity.  Car> 
ter  v.  Carriger,  585. 
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18.  Objxot  ov  a  Scire  Facias,  iflsaed  against  an  administrator,  is  to  enforce  a 
lien  previoosly  established  and  fixed  upon  the  property  of  deceased,  and 
where  there  is  no  sach  lien  the  seire/aeku  is  powerless.    Id, 

14.  SciRB  Facias,  Action  of,  is  not  original,  bat  is  wholly  dependent  apoa 
a  liability  previously  created  by  a  judgment     Id. 

16.  Scntx  Facias  Issued  upon  a  Final  Judgment,  rendered  upon  the  ezeou* 
tion  of  a  writ  of  inquiry,  on  a  judgment  by  default,  to  reviye  the  judg- 
ment against  the  personal  representatives  of  the  debtor,  will  be  inopera- 
tive if  it  appears  that  after  the  judgment  by  default  and  before  the  final 
judgment,  the  judgment  debtor  had  died.     Jd, 

18.  A  Judgment  Rendered  "that  the  plaintiff  from  having  and  maintaining 
his  suit  ought  to  be  barred,  and  the  defendant  recover  his  costs,"  may  be 
pleaded  in  bar  to  a  future  action  for  the  same  cause.  Dixon  v.  Sinclair, 
610. 

17.  The  Defendant  mat  Plead  in  Bar  a  Former  Judgment  in  his  favor  in 
an  action  of  debt  on  a  judgment,  taken  by  consent  for  the  plaintiff,  sub- 
ject to  the  award  of  arbitrators  upon  other  matters  between  them.    Id, 

18.  An  Exemplified  Copt  is  the  proper  evidence  to  prove  a  judgment;  neither 
the  records  nor  the  minutes  should  be  received  where  this  can  be  ob- 
tained. Where  the  judgment  has  not  been  recorded,  an  exemplified 
copy  can  not,  of  course,  be  produced.     Collard  v.  TuUle,  C27. 

19.  An  Order  of  Entry  of  Judgmeitt  Nunc  pro  Tunc  upon  verdict  ren- 
dered three  years  previously,  all  parties  interested  being  represented  in 
court  at  the  time  of  the  order  made,  is  proper.    Mays  v.  IlasseU,  750. 

80.  Assumpsit  Lies  for  the  Recovery  of  Money  paid  upon  a  judgment 

afterwards  reversed.     Duncan  v.  Ware,  772. 
2L  The  Reversal  of  a  Judgment  does  not  entitle  to  a  recovery  of  money 

paid  upon  it,  if  it  is  shown  that  the  money  so  paid  was  actually  due.    Id, 

JUDICIAL  LIABILITY. 

1.  No  Action  Lies  for  a  Judicial  Act,  but  case  may  be  brought  for  an 

injury  resulting  from  a  ministerial  officer's  misfeasance  or  non-feasance. 
Tompkins  v.  Sand,  46. 

2.  Where  an  Officer  is  Bound  to  Exercise  Discretion  in  an  act,  he  is 

not  liable  to  an  action  therefor,  unless  such  act  was  done  willfully  and 
maliciously.    Id. 

8.  Allegation  that  a  Justice  has  Unjustly  and  OppRBSsnrELY  prevented 
an  appeal  to  reverse  a  judgment  rendered  by  him,  is  equal  to  a  charge  of 
oormption.     Id, 

4,  Justice  Acts  Ministerially  in  Approving  an  Appeal  Bond,  or  refus- 
ing to  do  so,  and  if  he  corruptly  refuses  to  approve  such  a  bond,  he  is  . 
liable  to  an  action  on  the  case.     Id. 

JURISDICTION. 

City  of  Albany  has  Jurisdiction  over  the  Basin  constructed  in  the 
Hudson  river  opposite  said  city,  under  the  act  of  1823,  for  the  purpose 
of  passing  by-laws  to  prevent  obstructions  to  navigation  therein,  and  en« 
forcing  the  same  by  penalties  not  exceeding  twenty-five  dollars  for  each 
offense.     Hart\.  Mayor  qf  Albany,  165. 

See  Legacies  and  Legatees,  12;  Religious  Societibs,  IS,  9. 
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JUKY. 

L  Htpotbbtigal  Oputiov  of  Jubob  as  to  the  guilt  or  innoeeaoe  of  the  ao- 
cnaed,  founded  upon  what  he  haa  heard,  bat  not  preTionaly  expieaieil, 
does  not  diaqnalifjr  him  from  aerving,  when,  althon^  he  doea  not  doabt 
the  tnith  of  what  he  has  heard,  he  haa  no  donbt  bat  that»  if  the  evidence 
ahoold  tarn  out  otherwise,  he  would  be  able  to  decide  according  to  the 
eyidence,  without  being  in  any  degree  influenced  by  the  impreanona 
previoualy  made  on  hia  mind.     Oaander  y.  C&mmtmweaUk,  698b 

S.  8l70H  AS  OPDaoN  can  neither  be  a  decided  one,  nor  one  formed  on  dalil^ 

oration.    Id. 

See  Jbopabdt;  Nxw  Trials,  4^  6. 

LANDLOBB  AND  TENAKt. 

L  Landldbd  mat  Un  his  Tenaht's  Namb  to  auatain  an  action  of  trea- 
paaa,  where  the  damages  to  be  recorered  are  justly  due  by  the  latter  to 
the  former,  and  in  such  case  the  tenant  can  not  defeat  the  landkrd'a 
action  even  by  a  releaBe.    Hinton  v.  McNeil,  315. 

S.  RxHT  Rbsbbved  ufon  a  Leasb  for  a  year  or  term  of  yeaxs,  which  is  the 
same  thing,  is  incident  to  and  accompanies  the  reversion  unless  separated 
by  an  express  reservation.    Johnaon  v.  Smith,  339. 

t.  Whsbb  Rknt  IB  Patablb  out  ov  thb  Grain  Raibsd^  if  the  laodkid 
Bells  the  land,  the  vendee  becomes  entitled  to  that  proportion  of  the  grain 
growing  at  the  time  of  the  conveyance  which  the  landlord  would  have 
been  entitled  to  had  he  not  conveyed.    Id, 

i.  Thb  Possession  of  a  Tekaitt  can  not  become  adverse  to  hia  landloid 
without  some  notorious  adverse  holding  out  on  the  part  of  the  fannei; 
Doak  V.  DoneUon,  485. 

01  Thb  Gbantbb  of  a  Tbnant  at  Will  under  a  deed  purporting  to  convey 
the  fee,  may,  by  entering  under  such  deed  and  holding  possession  open^ 
and  notoriously  for  himself,  for  seven  years,  become  vested  with  title  by 
prescription  as  against  his  grantor's  landlord.    Id, 

6b  A  Tenant  at  Will  has  no  Estatb  in  the  land,  and  can  not  transfer  the 
possession  to  another,  or  make  any  lawful  contract  regarding  such  pos- 
session; and  a  conveyance  by  him  is  a  mere  desertion,  and  hia  grantee  on 
entering  may  hold  adversely  to  his  landlord.     Id, 

y.  An  Abandonicent  bt  a  Tctant  at  Will  is  to  be  considered  aa  abaa^ 
donment  to  the  landlord  or  his  grantee.     Warmr  t.  P<h^  607. 

LABCENY. 

Labgent  can  not  be  of  Lost  CkwDS  by  their  finder*  if  hisocigiaal  taUag 
waa  without  a  felonious  intent,  though  followed  by  %  faiimioBS  Mpoctip 
tion.    BUxU  V.  Roipcr,  268. 

LAW  OF  THE  LAKIX 
See  Ck>NBnTUTioNAL  Law,  1,  6^  ?• 

LEGACIES  AND  LEGATEES. 

L  A  Lboaot  Void  for  Uncbrtaintt  sinks  into  the  wjdmmt  CMI  v« 
OoUon,  279. 
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&  Parol  Evidence  is  Admissible  to  ahow  the  legatee  where  the  descrip- 
tion in  the  will  applies  to  several     Id. 

S.  A  Valid  Legacy  not  Claimed  within  a  reasonable  time,  goes  to  the 
sovereign  as  derelict.     Id. 

4.  Bond  Given  by  a  Legatee  to  the  testator  referring  to  a  will  of  the  same 
date,  conditioned  to  hold  ''one  half  of  the  personal  property  which  he 
was  to  receive  *'  from  the  testator's  estate,  to  the  use  of  another  person, 
will  be  enforced  in  eqnity  where  the  will  is  superseded  by  a  second  will 
containing  substantially  the  same  devises  and  bequests.  Towles  v.  ^ur« 
ton,  409. 

&  Pboviso  in  a  Bequest  op  Pebsonalty,  that  it  shall  not  be  subject  to 
the  debts  or  contracts  of  the  legatee,  he  being  of  full  age  and  competent 
to  contract,  but  that  the  sum  shall  remain  in  his  possession  for  his  sole 
use  during  his  life,  with  remainder,  is  void.  Verdier  v.  Toungbhodf 
417. 

0L  Such  a  Lite  Estate  passes  by  an  assessment  under  the  insolvent  debt- 
ors' act.     Id, 

7.  Coktinoent  Legacy. — A  bequest  of  personalty  to  the  testator's  son  for 

life,  and  then  to  the  latter's  son,  if  he  have  one  living  at  his  death, 
otherwise  to  the  testator's  two  grandsons  on  their  attaining  their  major* 
ity  and  assuming  the  testator's  name,  does  not  vest  in  the  latter  on  the 
first  taker's  dea^  without  issue  before  the  conditions  are  performed,  but 
is  contingent.     Datfton  v.  Orrrnke,  419. 

8.  Contingent  Legatees  are  not  entitled  to  the  interest  or  profits  of  the 

legacy  as  maintenance,  before  it  becomes  vested,  in  such  a  case.     Id, 

9.  Chajutablb   Bequests,   When   Void   for  Uncertainty  as   to   the 

Benehciaries. — ^A  devise  of  a  pecuniary  legacy  to  be  distributed  among 
needy  and  respectable  widows,  a  similar  devise  to  the  Boman  Catholio 
congregation  in  Richmond,  for  the  building  and  support  of  a  chapel, 
and  a  devise  of  land  to  trustees  to  permit  the  Boman  Catholics  to  build 
a  church  thereon  for  the  use  of  themselves  and  all  persons  of  that  relig* 
ion  residing  in  Richmond,  are  all  void  for  uncertainty.  Oallego  v.  AUor* 
ney-Oeneral,  649. 

10.  Charitable  Bequests  too  Vague  to  be  claimed  by  those  for  whom  the 
beneficial  interest  was  intended,  could  not,  independent  of  the  statute 
43  Elizabeth,  be  sustained  by  a  court  of  equity  in  England;  and  that 
statute  having  been  repealed  in  Virginia,  such  bequests  can  not  be  estab* 
lished  by  a  court  of  equity  in  this  state.    Id. 

IL  Grant  is  Void  for  Uncertainty,  where  it  can  not  be  distinctly  known 
who  ia  to  take  under  it;  and  it  is  equally  necessary,  in  order  to  establish 
a  trust,  that  there  be  no  uncertainty  as  to  who  is  the  cetiui  que  trtuU 
Per  Tucker,  President     Id. 

1%  Jurisdiction  of  Chancellor  of  England  over  Charitibs  is  a  branch 
of  the  prerogative  of  the  crown,  and  not  a  part  of  the  ordinary  powers  of 
the  court  of  chancery,  in  the  exercise  of  its  equitable  jurisdiction;  and 
the  act  establishing  the  court  of  chancery  in  Virginia  did  not  transfer  to 
it  this  branch  of  the  prerogative.     Per  Tucker,  President.    Id. 

18.  Legislature,  not  the  Judiciary,  is  the  parens  patrke  under  our  system 
of  government.    Per  Tucker,  President.    IcL 

14b  Spbcifio  Lboacibs  are  to  be  preferred  to  general  or  pecuniary  Ugaoiea. 
Id. 
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\5,  Tbstatob*!!  Intkhtion  to  Cbeate  Diftkbeht  Qbadib  in  fais 

tions  is  clearly  shown  by  his  creating  a  residuttm  npon  a  retSdumm.  I<L 

16.  Lbgacixs  Bequxathkd  bt  Codicils  stand  on  the  same  footing  as  thoes 
of  the  same  class  bequeathed  by  the  wiU.    Id, 

17.   EZECUTOKS  ABB  NOT  AUTHOBIZED   TO    PbBRB    PaBTICULAB    LxOATEEa^ 

by  a  direction  in  the  will  to  pay  a  legacy  as  soon  as  poanble,  beoanae  the 
legatee  is  in  need;  nor  by  a  direction  to  pay  a  legatee,  if  possible^  as  ■dob 
as  it  may  be  convenient  for  him  to  receive  it;  nor  by  a  general  directiaB 
to  pay  such  legatees  as,  in  their  judgment,  are  most  in  need.     Id, 

18.  Exeoutobs  abb  Pbimabilt  Liable  to  Uxsatisvied  Lboateis  for  their 
proportion  of  the  whole  fund,  where  such  execators  innocently,  bat  im- 
pmdently,  paid  to  some  legatees  the  fall  amonnt  of  their  legacies!,  and 
the  fond,  owing  to  depreciation  of  the  property,  proves  insofficient  to  paj 
all  the  legatees.    Id, 

19.  Vjhtatd  Legatees  abb  not  Bound  in  such  case  to  compel  the  oierpaiif 
legatees  to  refnnd,  if  the  ezecntors  are  solvent.    Id, 

20.  EzECUTOBS  HAT  Reooveb  Back  fbox  Ovebpaid  Leoateb;  where,  with- 
out fault  on  their  part,  the  assets  prove  insufficient  to  pay  all  the  lega- 
cies ohaiged  thereon.    Per  Tucker,  President.    Id, 

See  Tbusts  and  TBUffiXEs,  6. 

LEGISLATUBE. 
See  GoNsnTUTXONAL  Law,  3,  6,  7,  12;  TiiWAOfE»  abb  T«BftaTiM^  IS. 

LIBEL. 

Publication  ov  a  Libbl  is  Sutvicientlt  Pboted  when  it  appears  that  a 
letter  in  the  handwriting  of  the  defendant,  oontaining  the  libel,  was 
found  in  the  house  of  a  neighbor  of  the  person  libeled,  and  by  such 
neighbor  and  a  third  person  opened  and  read.    SwimUe  t.  Siate^  615. 

LICENSE. 

Wbxbb  a  Ligbnsb  is  Bbvogablb  at  Pleasubi,  an  Mtioo  hmm^t  lor  its 
oontinnanoe  is  %  revocation.    Joy  v.  HuU^  0201 

See  Go-tenanct,  1. 

LIEN& 

L  A  Biobt  ov  Lien  ordinarily  accompanying  an  implied  oontraot  does  not 
exist  whenever  there  is  an  antecedent  contract  inconsistent  with  the  ez« 
istence  of  such  right,  or  when  the  implied  contract  is  extinguished.  No 
ri£^t  of  lien  attaches  in  the  first  instance,  and  it  is  waived  in  the  last 
Hutchina  v.  Oleuit,  634. 

2.  AocEPnNo  A  Nbootiable  Pboiossobt  Note  in  payment  of  an  aocooni 
for  labor  bestowed  on  any  article,  is  a  waiver  of  any  lien  which  he  may 
have  had  on  the  articles  for  labor.    Id, 

8.  Idem. — ^It  makes  no  difference  whether  such  note  is  payable  on  demand  or 
at  a  future  time,  and  whether  negotiable  or  not.     Id. 

4.  The  Lien  does  not  Attach  to  the  Note,  even  in  the  hands  of  the  payes^ 
and  can  not  follow  it  into  the  lumds  of  any  one.    Id, 

6.  DocTBiNE  OF  Equitable  Lien  for  purchase  money  of  land  should  not  be 
extended  beyond  its  proper  limits,  and  ought  not  to  be  apj^Ued  where  il 


Index.  811 

is  evident  that  the  parties  never  intended  to  apply  it  Per  Garr,  J. 
Moore  ▼.  Holcombe^  683. 

&  has  OF  VEinx)R  is  Impuzd  from  the  Supposed  Intentions  of  the  par- 
ties, and  BO  long  as  it  is  confined  to  the  parties  and  to  those  claiming  un- 
der them,  with  notice,  it  is  not  liable  to  objection;  but  if  a  vendor  con* 
•vejrs  the  land  to  the  vendee  in  snch  a  manner  as  to  make  him  appear  to 
be  the  complete  owner  with  full  power  to  sell,  he  will  not  be  permitted 
to  use  his  secret  lien  to  the  injury  of  those  who,  in  ignorance  of  it,  for  a 
valuable  consideration,  have  acquired  either  the  legal  title  or  an  equita- 
ble incumbrance.    Per  Cabell,  J.     Id, 

7«  Equitable  Lien,  When  Lost. — Where  an  equitable  lien  for  the  purchase 
.  money  exists  on  lands  which  the  grantee  conveys  to  another,  who  is  ig- 
norant of  the  existence  of  the  lien,  and  who  gives  to  his  grantor  bonds  for 
the  purchase  money,  which  the  latter  assigns  to  third  persons  who  take 
them  without  notice,  and  for  a  valuable  consideration,  such  lien  is  lost^ 
and  the  unpaid  purchase  money  in  the  hands  of  the  obligor  belongs  to 
the  assignees,  and  not  to  the  original  vendor.     Id. 

ft.  Assignees  are  Kecessart  Parties  to  a  bill  brought  by  such  original 
vendor  to  subject  such  lands  to  sale  under  the  equitable  lien  claimed  by 
him.    Id, 

See  EzEOunoNS,  61*  52,  60;  Judoments,  3,  4;  Wasehoubeican,  i. 

LIS  PENDENS. 
See  iNDEMNnr,  6. 

MALICE. 

Malice  against  the  Owner  of  a  Beast  must  be  shown  to  prove  a  person 
guilty  of  maliciously  killing  the  beast  of  another,  under  act  of  1803,  o.  0. 
StaU  V.  WUcox,  569. 

See  Malicious  Prosecution;  Murder;  Slander,  2,  10. 

MALICIOUS  PROSECUTION. 

1.  AcnoN  ON  THE  Case  for  procuring  a  malicious  prosecution  may  be  main- 
tained by  the  person  prosecuted,  against  him  who  procured  such  prosecn 
tion  to  be  instituted.     Mowry  v.  Miller,  680. 

S.  Declaration  in  such  Action  must  allege  that  the  prosecution  was  with- 
out probable  cause;  but  such  allegation  has  reference  to  the  state  of  fact 
as  it  relates  to  the  person  prosecuted,  and  not  to  the  knowledge  of  that 
fact  possessed  by  the  party  prosecuting.    Id, 

See  Probable  Cause. 

MOBTGAGEa 

1.  Mortgagor's  Lessee  is  not  Entitled  to  Crops  Orowdto  on  the  prem- 

ises as  against  the  mortgagee,  under  a  lease  subsequent  to  the  mortgage. 
Lane  v.  Kingt  105. 

2.  Mortgagee  Purchasing  under  a  Foreclosure  may  maintain  trespass 

against  such  lessee  for  taking  such  crops.     /(/. 
&  Intention  of  the  Parties  governs,  in  determining  whether  a  transaction 
constitutes  a  mortgage,  or  a  sale  with  a  right  to  repurchase,  and  such 
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intent  is  to  be  aaeertained  from  the  drcnmstances  of  each  caae.  Bamd 
V.  Holt,  455. 
4.  CoKDinoNAL  Sale — ^Indications  of. — Where  the  prioe  agreed  upon  and 
paid  is  about  the  value  of  the  land  conveyed,  and  the  vendor  is  not  boond 
to  repay  the  money  received,  and  possession  is  delivered  to  the  vendes^ 
the  transaction  is  a  sale  and  not  a  mortgage,  and  if  liable  to  be  d^fi^n^ 
by  the  payment  of  a  certain  sum  on  a  certain  day,  it  is  a  condltioDal  nla. 

LL 

See  CovsNAiTTS  in  Deeds;  Rbookdino,  2;  Tbndki^  3. 

« 
MUNICIPAL  CORPORATIONa 

See  Nuisances,  6,  7,  9. 

MUBDER. 

HuBDBB  Consists  of  the  Fact  of  Eiluko,  and  the  intent  with  whidi  H 
is  done,  and  both  must  be  proved  to  the  satisfaction  of  the  Juiy;  and  if 
a  doubt  exists  in  their  mind  either  as  to  the  malice  or  killing,  the  pris- 
oner is  entitled  to  the  benefit  of  that  doubt.  The  killing  being  proved* 
however,  malice  is  presumed,  and  the  burden  of  proving  that  it  was  witln 
out  malice,  rests  on  the  accused.     Coffee  v.  State,  570. 

See  War&ant  of  Arrest,  2. 

NEGOTIABLE  INSTRUMENTS. 

1.  Stipulation,  in  a  Note  on  Time,  that  if  the  amount  thereof  is  not  psid 

at  maturity,  it  shall  bear  interest  from  date,  is  not  usurious,  nor  against 
sound  policy.     McNairy  v.  BeUt  454. 

2.  Note  Payable  at  a  Particular  Place  need  not  be  presented  for  payment 

at  that  place  in  order  to  hold  the  maker  liable.    Id, 
8.  Readiness  of  the  Maker  of  a  note  to  pay  at  the  time  and  place  pn^ 

vided  therein,  and  a  continuance  to  be  ready,  is  a  matter  of  plea  in  a  rait 

on  the  note,  and  if  the  money  is  brought  into  oourt,  it  will  bar  the  re> 

oovery  of  interest  and  costs.    Id, 
4.  Indorsee  should  have  the  Note  Present  at  the  time  and  place  of  d^ 

mand,  in  order  to  charge  the  indorser  for  non-payment.     Principal  eot 

forced  where  the  note  was  payable  in  grain.    East/man  v.  Potter,  009. 
ff.  Bill  of  Exchange  Drawn  in  Maryxand  upon  a  merchant  in  Vuginia  is 

a  foreign  biU.     Brovon  v.  Ferguson,  *JVJ* 
0.  Every  Party  to  such  a  Bill  is  entitled  to  one  full  day  in  which  to  give 

notice  to  the  party  next  before  him.     Id, 

7.  OvER-DiLiOENCE  of  onc  of  such  parties  can  not  make  np  lor  the  nndsfw 

diligence  of  another.     Id. 

8.  Special  Verdict  in  such  a  case  ought  to  find  the  oanaes  which  woold  ex- 

cuse delay  in  giving  notice,  if  any  such  existed.    Id, 
0.  pRoinsE  OF  Drawer  of  Bill  to  accept  a  bill  to  be  drawn  on  him  by  the 

drawees,  to  enable  them  to  take  up  his  bill,  has  not  tilie  efiisct  of  a  waivet 

of  notice  to  such  drawer.     Id. 
lOl  Knowledge  of  Insolvency  of  drawee  of  a  bill,  or  of  the  bet  that  the 

bill  will  be  dishonored,  does  not  excuse  notice  of  protest  for  non-payment 

Id. 
See  AoxNCY,  4,  5,  6;  Indemnity,  3^  4;  Lisn,  2,  8^  4;  Patkiht,  t^%l. 
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NEW  TRIALS. 

1.  Kkw  Trial  will  bb  Granted  only  where  injustice  has  been  done,  and 
there  is  a  probability  that  justice  will  be  done  on  retrial.  Hinton  t. 
McNeil,  315. 

S.  Eqititt  will  Dbcreb  a  Nbw  Trial  on  the  ground  of  surprise,  where 
a  verdict  is  obtained  against  the  plaintiff  by  the  production  of  a  receipt 
signed  by  his  agent,  of  which  he  was  not  notified,  and  probably  had  no 
knowledge,  and  which  he  had  no  reason  to  expect  would  be  produced, 
where  it  is  shown  by  evidence  obtained  too  late  to  be  available  at  law, 
that  the  receipt  was  in  reality  given  for  certain  money  belonging  to  the 
plaintiff,  which  had  been  sent  to  his  agent  by  a  third  x>erson,  by  the 
hands  of  the  defendant.     Barnes  v.  Milne,  422. 

t.  Egumr  will  Relieve  against  a  Verdict,  by  compelling. the  parties  to 
submit  to  a  new  trial  where  one  having  a  legal  defense  was  prevented 
from  making  it  by  fraud  or  accident,  without  any  fault  or  negligence  of 
his  own.    Id. 

4i  Affidavits  of  Jurors  who  tried  a  criminal  case  will  be  received  upon  a 
motion  for  a  new  trial,  to  prove  facts  which  will  vitiate  their  verdict. 
Crawford  v.  State,  467. 

0.  New  Trial  will  be  Granted  to  a  person  found  guilty  of  murder  with 
a  recommendation  to  mercy,  when  it  appears  from  affidavits  of  some  d 
the  jurors  that  they  were  not  satisfied  of  the  prisoner's  guilt,  and  assented 
to  the  verdict  only,  because  they  believed  that  the  recommendation  to 
mercywottld  be  effectual.    Id, 

6b  Thb  Forkation  and  Expression  of  an  Opinion  by  a  juror  previous  to 
the  trial,  on  the  merits  of  the  cause,  and  in  favor  of  the  successful  party, 
is  ground  for  granting  a  new  triaL     French  v.  Smith,  616. 

7.  Venirb  De  Novo  will  be  awarded  if  the  verdict  is  so  ambiguous  and  un* 

certain  that  the  court  can  not  say  for  which  party  judgment  ought  to  ba 
given;  but  if  the  defect  of  the  verdict  be  due  merely  to  the  failure  of 
the  party  to  make  a  case,  no  venire  de  novo  will  be  granted.  Brotim  t. 
FerfftuoUt  lOH. 

NONSUIT. 

Plaintiff  will  not  be  Compelled  to  Beoomb  Nonstttted  on  the  trial  fof 
the  insufficiency  of  his  evidence.     French  v.  Smith,  616. 

NOTICE. 
See  Bona  Fide  Pttrceuser& 

NUISANCE. 

1.  Onb  Suffering  Special  and  Peculiar  Injury  from  a  public  nuisance, 

occasioned  by  the  maintenance  of  a  dam  rendering  the  adjacent  country 
unhealthy,  may  have  an  action  therefor.     Mills  v.  Hall,  160. 

2.  Continuance  of  a  Nuisance  for  Twenty  Years  gives  no  prescriptive 

right  to  maintain  it.     Id, 

8.  Individual  has  no  Kight  to  Moor  a  Floating  Warehouse  permanently 

in  a  public  basin  or  part  of  a  public  river  within  the  jurisdiction  of  a 
municipal  corporation,  in  violation  of  a  municipal  ordinance,  even  though 
it  be  moored  opposite  his  own  lot  on  the  pier.  Hart  v.  Mayor  qfAUbany, 
165. 
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4.  Such  x  Wabxhousb  in  a  Public  Biveb  is  a  puUic  nninuioe,  becHae  il 
obstnicts  navigation,  and  may  be  indicted  as  each,  or  abated  witboat  in- 
dictment by  any  individual  aggrieved  by  it.    Id, 

6.  Individual  can  not  Afpropriatb  part  of  a  public  higbway  to  bis  exdn- 
sive  use,  thongb  enough  is  left  for  the  aooommodation  of  others.     Id, 

6.  Abateuent  of  Nuisance  by  Municipal  Cobpobation.— A  municipal  oorw 
poration  having  authority  to  prevent  obetructions  in  a  river  within  its 
bounds,  may  summarily  remove  such  an  obstruction  as  a  public  nuiaanoQu 
Id, 

?•  This  Poweb  mat  be  Exebcised  bt  an  Ordinance  directing  the  offioenof 
the  corporation  to  remove  the  obetruction.     Id, 

8.  Party  Maintaining  a  Pxtblic  Nuisance  is  not  entitled  to  a  jnzy  trial  in 

summary  proceedings  for  its  abatement.     Id. 

9.  Municipal  Corporation  can  not  ordain  a  forfeiture,  seizure,  and  sale  of  a 

floating  warehouse  constituting  an  obetruction  in  a  public  river,  in  ease 
the  owner  refuses  to  remove  it,  under  a  clause  in  its  charter  giving  it 
power  to  pass  by-laws  to  prevent  such  obstructions,  and  to  enforce  the 
same  by  penalties  not  exceeding  a  certain  sum.     Per  Edmonds,  nmiitnr 
Id. 

NUNC  PRO  TUNC. 

See  Judgments,  19^  Pleading  and  PBAonci^  18. 

OFFICERS. 

1.  Official  Character,  General  Reputation  as  Eveobnoe  of. — Tbe  offi- 

cial character  of  all  public  officers  may  be  established,  at  least  prima 
/ciciey  by  evidence  that  they  have  been  generally  reputed  to  be  and  have 
acted  as  such,  without  production  of   their  oommiasiona.     MeCof  v. 
Curtice,  113. 

2.  School  Dibectobs  and  Tbustbes,  being  regular  public  offioen,  are  within 

this  rule.     Id, 
8b  The  Deputy  of  an  Officer  is  Liable,  as  well  as  hia  prinoipa],  for 

tortious  acts,  done  under  color  of  the  latter's  authority.    CoUraime  ▼• 

McCain,  256. 
4.  The  Pbincipal  is  alone  Liable  for  non-feasance  of  the  duties  of  hia 

office.    Id, 
See  Costs;  Ezeoutions,  28;  Judicl&l  Iiabilitt;  Schools;  Wabkabt  of 

Abbest. 

ORPHANS'  COURT. 
See  PABnnoN,  3. 

PARENS  PATRLffl. 
See  Legacies  and  Legatees,  13. 

PARTITION. 
1.  Every  Partition  as  well  as  Every  Exchange  implies  not  only  a  war- 
ranty at  the  election  of  the  party,  but  a  condition  entire,  the  broach  of 
which  gives  an  entry  into  the  whole;  with  this  difference,  however,  thai 
a  voucher  to  warranty  of  the  part  evicted,  affirms  the  partition  by  tbt 
acceptance  of  a  compensation,  while  an  entry  for  the  condition  btoksn 
defeats  it.     yeather  v.  Strohotcker.  342. 
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2.  Is  E/ECTMBKT  TO  AvoiD  A  Paktition,  a  defendant  who  is  at  the  same 
time  heir  of  one  of  the  original  tenants  in  common,  and  widow  of  the 
son  of  another  co-tenant,  under  whom  the  son  entered,  is  not  precluded 
from  defending,  because  of  her  character  of  tenant.     Id. 

S.  Thb  Obphans'  Coubt  has  not  Jurisdiction  to  decree  a  partition  between 
the  children  and  their  father's  co-tenant,  and  then  between  the  children 
themselves.     Id, 

PARTNERSHIP. 

1.  Ck>MyxTANCB  BT  A  TENANT  IN  COMMON  AND  Partnub  of  his  moiety  of 

the  common  land  upon  which  he  is  carrying  on  the  farming  business  in 
partnership  with  his  co-tenant,  dissolves  the  partnership  and  renders  his 
grantee  tenant  in  common  with  the  other  partner  in  the  partnership 
property.     MumftTd  v.  McKay,  34. 

2.  Gbanteb  Takes  his  Grantor's  Undivided  Shark  of  the  surplus  of  the 

partnership  property  after  the  partnership  debts  and  the  claims  of  the 
copartner  are  satisfied.     Id, 

8.  Grantee  may  Maintain  Trover  against  his  co-tenant,  in  such  a  case, 
where  the  latter  sells  the  whole  of  the  joint  property,  unless  the  defend- 
ant can  show  that  there  were  outstanding  partnership  debts,  and  the 
burden  of  doing  so  rests  upon  him.     Id, 

4b  There  is  no  Partnership  in  Realty,  but  partners  are  tenants  in  com- 
mon in  land.     Baker  v.  Wheeler,  66. 

. .  Where  Tenants  in  Common  op  Timber  Land  are  partners  in  the  lum- 
ber business,  they  are  partners  in  the  timber  on  such  land  when  con- 
verted into  logs.     Id, 

0L  Pabtners  in  a  Copy-right  may  contract  between  themselves  for  tha 
printing  of  the  book  by  one  of  them  in  a  particular  manner,  and  the  ex- 
istence of  such  partnership  can  not  be  set  up  to  defeat  a  right  of  action 
growing  out  of  the  contract.     Oould  v.  Banks,  91. 

7.  Upon  a  Dissolution  of  a  Firm  by  the  death  of  one  of  the  partners,  the 

survivors  may  give  a  preference  with  the  consent  of  the  personal  repr^ 
sentative  of  the  decedent.     Egberts  v.  Wood,  236. 

8.  Whether  One  of  the  Partners,  during  the  existence  of  the  partner- 

ship, may,  against  the  consent  of  his  copartners,  assign  the  partnership 
effects  in  the  name  of  the  firm  for  the  payment  of  a  firm  debt»  whereby 
a  preference  is  created,  quaere.     Id, 

9.  Effect  of  Dissolution  of  Partnership  by  death  of  one  of  the  mem- 

bers, is  to  vest  the  legal  title  to  the  choees  in  action  and  the  debts  in  the 
surviving  partners  as  joint  tenants  under  the  law  merchant.     Id, 

10.  Jus  AocRESCENDi  among  partners  means  that  the  survivor  holds  the 
partnership  funds  for  the  settlement  of  the  partnership  concerns,  and 
the  balance  for  equitable  distribution  among  the  personal  representatives 
of  the  decedent  and  the  survivor.     Id. 

11.  A  Deceased  Partner's  Representative  may  insist  that  the  partner- 
ship effects  shall  be  applied  to  the  debts  of  the  fiim.     Id, 

12.  A  Deceased  Partner's  Representative  has  no  interest  in  the  question 
as  to  what  debts  shall  be  paid  first,  where  the  partnership  funds  are  in- 
sufiicient  to  pay  the  whole.     Id, 

18.  On  the  Dissolution  of  a  Firm  by  death  of  a  member,  neither  sur- 
vivor can.  without  the  co-survivor's  consent^  assign  the  whole  interest  in 
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the  partnenhip  effects  to  trastees  for  the  benefit  of  preferred  credifeoBk 
Id. 
14b  Co-PARTNEBSHiP  EFFECTS  apon  the  firm's  insolvency  are  in  equity  oa»- 
sidered  a  trast  fond  for  the  payment  of  the  partnership  debts.    Id. 

15.  ElTBER  OF  THB  PARTNERS  BEFORE  THE  DiSSOLUTIOK  of  the  firm,  OT  all 

of  them  afterwards,  may  appropriate  the  partnership  funds  to  the  pay- 
ment of  one  creditor  in  preference  to  another.    Id» 

16.  An  Assignment  bt  a  Subvivino  Partner  of  the  partnership  effBeti 
transfers  to  the  assignee  that  partner's  interest^  and  makes  the  anmgnff 
a  tenant  in  conunon  with  the  other  surviving  partner.    Id. 

17.  Partnership  Creditors  are  Entitled  to  PRiORmr  of  Patmsmt  oat  d 
the  partnership  effects,  and  the  separate  creditors  of  the  individual  part- 
ners may  claim  a  priority  of  payment  oat  of  their  separate  aasela.    IdL 

See  Ck>KM0N  Carriers,  7;  CorporatiohBi  8. 

PAYMENTS. 

1.  The  Paticbnt  of  a  Joint  Debt,  by  one  of  the  obUgees^  disefaaigss  il  m 

to  alL    Sherwood  v.  CoUier,  264. 

2.  A  Payment  bt  a  Joint  Debtor  is  regarded  in  the  light  of  a  piiiiliM^, 

where,  for  the  pnrpose  of  keeping  the  joint  security  alivey  he  takes  m 
assignment  in  the  name  of  a  stranger.    Id, 
8.  Debtor's  Possession  of  his  Bond  is  evidence  of  its  satisfactiaD  by  him- 
self.    Craig  v.  Craig,  390. 

4.  Possession  of  Bond  bt  One  of  Several  Obuoors  is  not  evidence  thai  ha 

has  paid  the  whole.     Id, 

5.  A  Promissory  Note  given  and  received  in  payment  of  an  antecedent  ac- 

count, is  a  bar  to  an  action  on  the  aocoont,  whether  the  note  is  paid  or 
not.     IIutchiiuY.  OUutt,  634. 

6.  A  Person  Aoceptino  a  Note  in  Satisfaction  of  his  debt,  is  paid  by  his 

own  agreement,  and  can  not  sue  for  his  original  debt,  if  thsra  was  no 
fraad  or  deception  in  giving  the  note.     Id, 

7.  Where  a  Note  is  Given  for  Work  Bestowed  on  articles,  and  a  reoe^ 

returned  "  Eeceived  payment  by  note,"  each  receipt  is  prima  Jaek^fi' 
dence  of  the  payment  of  the  aoconntb    Id, 

See  Liens,  2,  3,  4^ 

PENAL  LAWS. 
See  Conflict  OF  LAwa> 

PERFOEMANCE. 
See  Contracts, 

PEWa 

I.  The  Grant  of  a  Pew  in  Perpetuity  does  not  give  to  the  owner  an  ahso- 
Inte  right  of  property,  bat  simply  entitles  him  to  the  use  of  the  pew, 
for  the  purpose  of  sitting  there  during  divine  service.  Firtt  Baptid 
Church  v.  WUherell,  2ia 

S.  Pew  Owner  may  Maintain  Case,  trespass,  or  ejectment*  aoooidiQg  to 
circumstances,  if  he  is  improperly  disturbed  in  his  right  to  the  oat  d 
the  pew.     Id, 
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PLEADING  AND  PRACTICE. 

I.  OoBPORATiON  Plaintiff  must  P&oyb  rra  Due  Ikoobpokation  by  ooni* 

petent  anthority  where  the  general  iesae  is  pleaded.     Wetland  CantU  Co, 

▼.  Hathaway^  61. 
%  NoK-JonrDEB  of  Pabtibs.— Where  it  is  not  apparent  from  a  bill  itself 

that  necessary  parties  are  omitted,  it  can  be  taken  adyantage  of  only  by 

plea  or  answer,  showing  who  are  the  necessary  parties,  and  piaktng  the 

objection  of  a  want  of  parties  in  a  plain  and  explicit  manner.    Robinmm 

▼.  SmUh,  212. 
t.  Defendants  can  Demur  for  Non-joindbr  of  Parties  only  when  it  is 

apparent  from  the  bill  itself  that  there  are  other  persons  who  ought  to 

have  been  made  parties.    Id, 
4b  Tbb  Objection  of  Multifariousness  can  not  be  sustained  where  \hm 

complainants  have  similar  interests,  and  seek  the  same  redress  for  a  com* 

mon  injury.    Id, 
&  WsERB  Several  Pebsons  have  a  Common  Intebbst,  arising  out  of  the 

same  transaction,  although  their  interest  is  not  joint,  even  the  defendant 

may  sometimes  insist  that  they  shall  all  be  made  parties^  that  he  maybe 

sobjected  to  the  trouble  and  expense  of  bat  one  litigation.    Id, 
C  That  a  Dxscovebt  mat  Occasion  the  Fobfbitube  of  a  Corporate 

Charter,  is  not  sufficient  to  support  a  general  demnirer  to  the  whole 

bill  against  the  directors,  even  if  it  would  have  authorised  a  demurrer  to 

the  discovery  of  particular  facts.    Id, 

7.  Idem.— A  bill  filed  prior  to  the  revised  statutes,  by  the  stockholders 

against  the  directors  of  an  incorporated  company  for  fraud  and  misman- 
agement»  should  make  the  corporation  party  either  plaintiff  or  defendaat^ 
Id. 

8.  Demurrer  Ore  Temus  ii-as  aUowed  upon  payment  by  the  defendants  of 

the  costs  of  the  demurrer;  but  the  complainants  were  pennitted  to 
amend.    Id, 

•.  Whsbb  there  are  Several  Creditors  or  Lsoatbeb  who  have  a  com- 
mon interest,  and  are  entitled  to  share  in  a  fond  insufficient  to  pay  all  in 
full,  they  should  be  made  parties,  or  the  suit  should  be  brought  by  soma 
on  behalf  of  themselves  and  of  all  others  similarly  situated,  and  it  should 
be  so  stated  in  the  bill    SgberUv,  Wood,  236, 

IQl  To  Leave  to  the  Jury  the  Findino  of  a  fact  without  color  of  proofs 
is  error.     W?tUehiU  v.  WiUon,  328. 

II.  The  Production  of  the  Bond  is  an  indispensable  part  of  the  phuntiin 
case  in  an  action  for  contribution  among  obligors,  where  the  joint  indebt- 
edness has  been  disputed.    Craig  v.  Craig,  390. 

12.  Writ  of  Error  Coram  Nobis,  is  the  proper  remedy  to  enable  a  party 
against  whom  a  judgment  has  been  taken  on  motion  and  without  notice, 
to  be  relieved  in  the  same  court  by  showing  error  of  fad  Wynne  v. 
Oovemor,  448. 

18.  liATTEB  in  Mitioation  OF  DAMAGES  need  not  be  specially  pleaded.  Joy 
V.  Hull,  625. 

14.  Payments  made  Pending  an  Action  on  a  promissory  note  are  to  be  da- 
ducted  from  the  judgment    Id, 

15.  Bill  of  Exceptions  Embodying  all  the  Facts  and  circumstances  upon 
which  a  court  pronounced  judgment  upon  the  question  of  the  compe- 

Am.  Dso.  Vol..  XXIV— 53 
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tency  of  evidence,  is  the  proper  mode  of  presenting  to  an  appellate 
oourfc  any  supposed  error  of  the  court  below  in  admitting  such  evidence; 
for  if  no  exception  be  taken,  or  if  it  do  not  appear  what  eridenoe  was 
given  to  the  judge,  upon  which  to  determine  such  question  of  oompe- 
tency,  all  will  be  presumed  to  have  been  legal  and  right.  Tatt  v.  Con- 
motfweaUIt,  695. 

16.  The  NoN-jonsDER  of  a  Co-defendant  in  an  action  ex  contractu  can  oi^y 
be  taken  advantage  of  by  plea  in  abatement.     J<Me»  v.  Pitcher^  716. 

17.  Verdicts  at  Common  Law  might  in  actions  ex  delicto  be  separate,  bat  in 
actions  ex  contractu  must  have  been  joint.     ItL 

18.  An  Entry  Nunc  pro  Tunc  of  an  order  of  change  of  venue  at  a  term  Mib» 
sequent  to  that  in  which  the  order  was  made,  is  proper  in  a  case  where 
the  omission  of  the  entry  at  the  proper  term  was  due  to  negligence  in 
the  clerk.     Davis  v.  Hooper,  751. 

19.  Sureties  to  an  Official  Bond  are  proper  parties  to  a  suit  brou^t  npoo 
a  breach  of  the  condition  of  the  bond,  though  neither  the  fact  nor 
amount  of  their  principal  and  liability  has  been  established  by  previoos 
suit     Governor  v.  White,  763. 

80l  The  Breach  of  an  Official  Bond  is  sufficiently  assigned  by  negatiTing 

the  words  of  the  covenant  therein.     Id, 
21.  In  Suit  upon  One  of  Two  Dependent  Covenants  there  must  be  al- 

leged  of  the  other  either  a  performance,  an  offer  of  performance,  or  a 

readiness  to  perform.     Castlebenif  v.  Pierce,  774. 
Bee  BohaFide  PuBdHASBBs,  1;  Loehs,  8;  Maucioub  Prosecution;  Tbhdo^  4. 

POWER  OF  ATTORNEY. 
j  See  AoBNCT,  3. 

POWERS. 
PowxB  Delboatkd  to  Two  OB  More  for  a  private  purpose,  must  bo  «a»- 
coted  by  all;  but  in  matters  of  public  concern  a  majority  may  act  if  aQ 
are  present.    McCoy  v.  CurOee^  113. 

PRESCRIPTION. 

RiOBT  TO  Overflow  a  Party's  Land  may  be  aoquired  by  preaoriptiQn  so 
as  to  bar  any  action  for  the  injury  to  the  land.     Mill*  v.  Matt,  l&k 

PRINCIPAL  AND  AGENT. 
See  Agency. 

PRINCIPAL  AND  SURETY. 
See  Suretyship. 

PROBABLE  CAUSE. 

1.  Probable  Cause  is  generally  a  mixed  question  of  law  and  of  lad    F^nmdk 

V.  SmUh,  616. 

2.  To  Make  out  a  Probable  Cause,  it  is  sufficient  if  the  party  has  reasona- 

ble ground  for  belief  at  the  time  of  acting.    Statements  made  by  third 
persons  to  the  defendant  may  be  introduced,  in  order  to  show  probable 

Jd. 

See  Malicious  Prosecution. 
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QUANTUM  MERUIT. 

See  AssxTMPSiT. 

QUO  WARRANTO. 

1.  Whkbs  the  Tbrm  of  OmcB  has  Exfibed  before  quo  warranto  is  applied 
for,  or  will  expire  before  trial,  the  application  will  be  denied.  People  v. 
Loomia,  33. 

t.  Whkrb  ths  Tebm  Expibes  after  Information  in  the  nature  of  quo 
warranio,  but  before  judgment,  such  judgment  will,  neyertheless,  be  ren- 
dflred,  as  the  prevailing  party  is  entitled  to  costs.    IcL 

RECEIPTOR. 
See  ATTACHMENrs;  Executions. 

RECORDINO. 

1.  The  Object  of  the  Recording  Acr  was  to  protect  a  subsequent  bona 

Jide  purchaser  against  a  previous  conveyance  of  the  legal  estate.    Orim' 

$Ume  V.  Carter,  230. 
S,  Absolute  Deed  with  a  Defeasance  should  be  recorded  in  the  book  of 

mortgages,  otherwise  no  benefit  is  derived  from  the  recording  of  the  in* 

strnment.    Id, 

REUGIOUS  SOCIETIES. 

1.  Flu>PBRT7  Held  in  Trust  for  an  unincorporated  religious  society  veste 
in  the  oorporation  whenever  the  requisites  of  the  statute  are  complied 
with  so  as  to  render  them  legally  competent  to  take  property  in  their 
corporate  capacity.     First  Baptist  Cliureh  v.  WUhereU,  223. 

S.  The  Church  Consists  of  persons  who  have  made  a  public  profession  of  re- 
ligion, and  who  are  associated  together  by  a  oovenant  of  church-fellow- 
ship for  the  purpose  of  celebrating  the  sacrament,  and  watching  over  the 
spiritual  welfare  of  each  other.    Id, 

&  A  Conorbgation  is  a  Voluntary  Association  of  individuals  or  families, 
united  for  the  purpose  of  having  a  common  place  of  worship,  to  provide 
a  proper  teacher  to  instruct  them  in  religions  doctrines  and  duties,  to 
administer  the  ordinance  of  baptism,  etc.     Id, 

4.  Members  of  the  Church  have  no  other  or  greater  rights  as  corporators 
than  any  other  members  of  the  society  who  statedly  attend  with  them 
for  the  purposes  of  divine  worship.    Id, 

0.  Legai^  Tribunals  have  no  jurisdiction  over  the  church  as  such,  except  so 
far  as  is  necessary  to  protect  the  civil  rights  of  others,  and  to  preserve 
the  public  peace.     Id, 

0L  The  Church  Judicatories  determine  all  questions  relating  to  the  faith 
and  practice  of  the  church  and  its  members,  but  can  not  interfere  with 
the  temporal  concerns  of  the  congregation  or  society  with  which  the 
church  is  connected.     Id. 

7.  MMin^rm  OF  THE  Church  EXCLUDED  FOR  Herest  may  Still  uot  Only  be 
voters  an  members  of  the  congregation,  but  may  be  also  elected  trustees, 
and  have  the  management  of  the  temporal  concerns  of  the  congregation* 
Id, 

%,  The  Church  Judicatories  can  not  remove  a  minister  without  the  coo- 
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lent  of  a  majority  of  the  membere  of  the  oongtegatioii,  or  of  their  legiDj 
ooDstitnted  tnuteee,  if  they  are  incorporated.     IcL 
$,  Whsthsb  Ghangxbt  can  Inte&fbrs  to  prevent  changee  in  the  doelriues 
or  modes  of  worship  from  those  as  originally  estaUished  by  »  rriiginiM 
society  V  ftusre.    IcL 

EBMAINDERS  AND  RBVEBSION& 
See  ExBCUTioNS,  40. 

RESCISSION  OF  OONTBAGTS. 
See  Vendor  and  Vendkx,  9,  15,  10. 

BKS  JUDICATA. 
See  JuDOMBNTS,  1,  5,  7,  8,  9,  18^  17. 

SALES. 
See  Damaobs;  Equitt,  7,  S;  Fbaud. 

SCHOOLS. 

1.  SoBOOL  DuTBicT  CAN  NOT  Changb  thb  Sitb  of  its  nhool*hoai%  wilhoBl 

the  consent  of  the  school  commissioners.    Baker  v.  FreemoM^  11& 
S.  School  Tbubtbbs  arb  Liablb  in  Tbbspass  for  assessing  an  ilkgal  tu 

voted  by  the  district  to  change  the  site  of  its  sohool-hoiias^  and  lor  i«B> 

ing  a  warrant  to  collect  snch  tax.    Id, 
X  SoHOOit  Tbubtbbs  abb  not  Mebb  Minibtbrial  OmcBBS  bound  to  obey 

the  illegal  resolutions  of  the  district    /d. 

See  OFffiGBBSy  2;  Taxation. 

SCIRE  FACIAS. 
See  JiTDaMBNTS,  13|  14,  16. 

SERvrruDEa 

See  Babbmbnts  and  Sbbtitoimbb. 

SHELLET^  CASE. 

Bulb  or  Sbbllbt'b  Oabb  prsTails  in  Ohio;  it  is  asetOed  nle  of  the  ^»«— »^ 
law,  and  continnes  to  ezist»  except  where  it  has  been  aboUshod  faj  «lai> 
Qte.    McFedy  t.  Moore,  314. 

SHERIFF'S  DEED. 

1.  Smbbiff's  Deed  is  the  conveyance  of  the  debtor's  l^gal  title,  witfaoat  a^y 

warranty,  express  or  implied.    Hendenon  ▼.  Otferiont  492L 

2.  Sebriff's  Deed,  as  an  Absurancs  of  Titlb,  stands  kwer  than  any 

other.    Id, 
Sl  Judgment  Creditor  is  not  Estopped  from  asserting  an  affesr^aoqiiirsd 

title  to  land,  sold  under  execntion,  against  the  porohaser  at  andi  sale. 

Id, 
4.  Sheriff's  Dbed  Iicposes  no  Lboal  Liabiutt,  either  express  or  impliedt 

on  the  judgment  creditor  to  protect  the  title  aoqaired  by  the  pnrnhisnr 
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at  ezeoatioD  sale;  and  if  the  party  against  whom  the  execution  iasued, 
had  no  title  to  the  property  sold,  the  purchaser  acquires  none,  and  the 
deed  is  roid,  both  at  law  and  in  equity.     IcL 

See  Executions,  49,  60. 

SHIPPING. 
See  Common  Carrixbs,  7,  8,  13. 

SLANDER. 

L  It  u  AonoNABLB  peb  Se  to  Sat  of  another,  "He  has  sworn  fiJaelyy 
and  I  will  attend  to  the  grand  jury  respecting  it.**  Oilman  t.  Lmodl^ 
96. 

t,  NxETHXB  Damaob  NOR  Malicb  Rbquirss  Proof  in  an  action  of  slander* 
if  the  words  are  actionable  per  se.    Id, 

Z,  Gbnbral  Chabagteb  of  thb  Plaintiff  is  a  proper  subject  of  inquiry  in 
ascertaining  the  amount  which  he  is  entitled  to  recover.    Id, 

C  Wkxrb  thb  Words  Spoken  arb  Proved  True,  under  a  plea  of  justifi- 
cation no  action  lies,  however  malicious  the  motive.     Id, 

A.  Plba  of  Justitigation  Admits  Mauoe,  and  excludes  every  defense 
based  on  the  absence  of  malice.    Id, 

6.  Unsuccessful  Attempt  to  Justift  Enhances  the  damages.    Id, 

7.  Under  the  General  Issue  in  Slander  the  defendant  may  show  any« 

thing  which  repels  the  presumption  of  malice,  and  does  not  imply  the 
truth  of  the  charge  or  tend  to  prove  it  true.  Id. 
&  Reports  of  a  Similar  Nature  Prevalent  in  the  neighborhood  are  in« 
admissible  under  the  general  issue  in  an  action  of  slander,  because* 
though  they  tend  to  disprove  malice,  they  tend  also  to  show  the  truth 
of  the  words.    Id, 

9.  MmoATiNa  Circumstances  tending  to  prove  the  truth  of  the  words  are 

not  admissible  in  evidence  under  the  general  issue  in  slander.    Id, 

10.  MiTiOATiNO  Circumstances  which  disprove  malice  but  do  not  tend  to 
prove  the  truth  of  the  words,  are  admissible  under  the  general  issue. 
Id, 

IL  To  Show  that  the  Defendant  Honestly  Believed  that  he  spoke 
the  truth  in  charging  the  plaintiff  with  swearing  falsely  in  testifying 
that  he  was  a  freeholder,  evidence  is  admissible  under  the  general  issue 
to  prove  that  before  making  the  charge  the  defendant  searched  the 
records  without  finding  any  land  in  the  plaintiff's  name,  owing  to  a  mis- 
take in  the  index,  if  the  falsity  of  the  charge  is  expressly  admitted.    Id, 

12.  Such  Evidence  will  not  Defeat  a  Reoovbrt,  but  is  admissible-only 
to  mitigate  the  damages.     Id, 

18.  It  IS  not  Actionable  Slander  to  charge  a  married  woman  with  adul« 
tery.    Berry  v.  Carter^  762. 

SOVEREIGNTY. 

A  Claim  will  not  Lie  against  the  State  at  law  or  in  equity,  or  by  anal- 
ogy to  the  principles  of  law,  to  enable  a  petitioner  to  recover  moneys 
which  he  as  bail  had  paid,  by  reason  of  the  departure  of  his  principal 
without  the  jail  liberties,  under  permission  of  a  suspension  law,  which 
had  been  adjudged  unconstitutional     Davison  v.  State,  998. 
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specific  perfobmance. 

fincuno  PEBVoascANCS  of  a  Contract,  for  the  sale  of  a  tzaot  of  land,  mt  ihm 
inatance  of  the  vcDdee,  will  not  be  defeated  by  the  lapee  ol  time,  when 
it  appears  that  the  delay  has  been  by  the  consent  of  both  parties,  and 
occasioned  by  the  embarrassment  of  the  vendor's  title;  or  where  it  has 
been  caused  by  the  vendee  being  insane,  or  by  the  vendor  failing  to  ob- 
tain the  legal  title,  notwithstanding  thirty  years  may  have  elapaad  from 
the  making  of  the  contract.     Craig  v.  LeipeTf  479. 

SPLITTING  DEMANDa 
See  AcnoNB. 

STATUTES. 

PUAMBLS  TO  A  Statutb  has  no  binding  force  in  constming  anoli  atatote  in 
a  maimer  hostile  to  the  obviona  meaning  of  its  sabaeqiie&t  enactnienta. 
Per  Edmonds,  Senator.     Hari  v.  Majfor  qf  Albaiitg,  166w 

*  STATUTE  OP  FRAUDS. 

1«  Statute  gw  Frauds  is  not  a  Good  Dbfensk  where  the  party  lelying  oa 
it  has  been  guilty  of  fraud  in  permitting  another  to  make  improvement* 
on  lands  without  objection.     Town  v.  Needham^  246. 

%  A  PROIOSB  IS  OsioiNAL,  and  not  required  by  the  statute  of  frands  to  be 
in  writing,  if  it  be  at  the  time  of  sale  to  pay  for  goods  fumished  to  an- 
other, upon  the  credit  of  such  promise.     Rhodes  v.  Let,  744. 

STATUTE  OP  LIMITATIONS. 

1.  Ldutation,  Prescbibed  by  the  Act  of  1799,  c.  8^  sec  4,  for  bringing 
actions  to  recover  specific  property,  lost  and  delivered  in  a  gaming  trans- 
action, applies  only  to  actions  at  law,  and  not  to  a  suit  in  equity,  to  de- 
clare void  a  conveyance  of  land  executed  in  payment  of  a  loss  at  gaming. 
Johnson  v.  Cooper^  602. 

&  Statute  of  Limitations  must  be  Taken  Adyantagb  of,  by  way  of 
plea,  in  courts  of  equity,  or  the  benefit  thereof  is  waived.  This  practioe 
Is  founded  on  the  rule  of  common  law,  quisquU  juripro  ae  introdueto  re- 
nunckU,'  Id. 

X  Statute  of  Limitations  is  a  Good  Plea  in  bar  of  a  bill  in  equity,  as 
well  as  of  an  action  at  law,  where  it  is  brought  for  a  legal  demand.  CoU 
lard  V.  TvUle,  627. 

4  The  Statute  may  be  Relied  on  in  defense  of  a  suit  brought  to  enforce 
a  contract  to  convey  land  bought  at  public  tele,  or  to  pay  over  the 
amount  received  for  its  redemption.     Id. 

&  Statute  does  not  Begin  to  Run  until  a  Demand  in  such  case;  but 
after  a  great  length  of  time  a  demand  will  be  presumed.    Id. 

SUCCESSION. 

!•  Alien  has  no  Hebttable  Blood,  by  the  common  law,  and  can  not  re* 
oeive  or  transmit  lands  by  descent,  nor  can  one  inherit  who  is  obliged  to 
trace  his  descent  through  an  alien.     Jaekwn  v.  Fitz  Simmons,  198. 

S.  Common  Law  Rule  Prevailed  in  New  York  until  ISdO,  the  statute  of 
11  and  12  Wm.  III.,  c.  6,  enabling  persons  to  inherit  through  alien  an- 
eestors  not  having  been  adopted  here  until  then.     Id, 
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lb  Natubauzxd  Son  of  an  Alikn  Fathbb  could  not  inherit  from  »  nat< 

imJized  brother  of  the  father  who  died  intestate  before  1830,  though  the 

father  died  before  the  intestate.     Id. 
4b  Fifth  Canon  of  thb  Statute  of  1786  did  not  enable  the  children  of  an 

alien  father  to  inherit  from  a  brother  of  the  father,  where  the  latter  died 

before  the  brother.     Id. 

See  EXBOUTOBS  and  ADMINI8TBAT0Ba»  2. 

SUNDAY. 

1.  At  Ck)iiMON  Law  Acts  Pebfobmed  on  Sunday  were  validt  nnle«i  ex- 

preealy  prohibited;  and  consequently  contracts  made,  work  and  labor 
done,  and  even  business  of  one's  ordinaiy  calling,  were  not  considered 
by  it  illegal,  because  performed  on  that  day.    Amu  v.  Kyley  463. 

2.  Statute  on  1741,  c.  14»  8£a  2,  of  Tennessee,  prohibits  work  and  labor 

of  one*s  ordinary  calling  from  being  performed  on  Sunday^  but  does  not 
extend  to  all  kinds  of  labor  indiscriminately.  Id. 
8.  Tender  of  Chattels  on  Sunday,  in  performance  of  a  contract,  is  legal 
both  at  the  common  law  and  under  such  statute;  and  therefore  where 
the  day  of  performance  falls  on  Sunday,  a  tender  on  the  next  day  is  too 
lata     Id, 

SURETYSHIP. 

1.  A  Surety  can  not  Maintain  Indebitatus  Assumpsit  against  his  prin- 
cipal before  payment;  but  a  bill  of  exch^mge  or  a  negotiable  note  given 
and  received  in  satisfaction  will  support  the  count  for  money  paid. 
Miller  v.  ffotary,  320. 

2L  Idem. — ^But  where  a  surety  holds  a  counter  bond  in  the  amount  of  the  sum 
secured,  given  in  consideration  of  his  liability,  he  may  sue  thereon  be- 
fore payment.     Id. 

5.  Retokino  a  Levy  on  the  Coods  of  One  of  Two  Subetibs,  does  not 

release  the  other;  for  as  between  themselves  they  are  both  principals, 
and  the  creditor  may  pursue  cither.     WluteliiU  v.  Wilson^  326. 
4.  Mere  Forbearance,  however  prejudicial  to  the  surety,  will  not  dis- , 
charge  him.     United  States  v.  Simpson^  331. 

6.  Loss  FBOM  Induloence  Pubely  Pebmissive,  will  not  dischaige  a  surety; 

as  the  surety  ought  to  have  warned  the  creditor  to  proceed.     Id. 

6.  In  such  Case  Actual  Betbiment  is  not  the  criterion  or  material  ingre- 

dient.   Id. 

7.  Whebe  the  Cbeditor  has  Disabled  Himself  to  pursue  the  principal, 

the  surety  is  ipao/acto  discharged.     Id. 

8.  Sttreties  who  bate  Paid  the  Debt  for  which  they  were  security,  may 

reach  in  equity  any  fund  set  apart  by  the  principal  debtor  for  the  pay- 
ment of  such  debt,  no  matter  who  the  trustee  or  cestui  que  truti  is. 
Bodes  V.  CrockeU,  489. 

9.  If  A  Deftob  Mobtoaoe   his  Land  to  a  Cbeditob,  on  condition  that 

the  mortgagee  pay  out  of  the  land  another  debt  for  which  certain  sure- 
ties of  the  mortgagor  are  liable,  such  sureties  may  in  equity  set  up  that 
condition  by  parol,  and  enforce  it  upon  the  property  in  the  hands  of  the 
mortgagee.     Id. 

10.  Dismissal  of  a  Suit  and  Kelease  of  Attachment  sued  out  by  the  pay- 
ees against  the  principal  on  a  promissory  note  is  not  a  discharge  of  the 
surety.    Bcmk  qf  MontpeUer  v.  Dixon,  640. 
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11.  OnriNO  TofX  to  thb  Principal  by  a  contract  which  is  binding,  dk- 
charges  the  miivty.     Id. 

12.  Dklat  or  Neolbct  to  Sttr  thb  Principal,  although  urgently  requested 
thereto  by  the  surety,  is  not  a  discharge  of  the  surety.     Id. 

13l  Surbtt,  on  Patino  Bkbt  op  the  Principal,  is  entitled  to  be  pat  in  the 
place  of  the  creditor,  and  avail  himself  of  all  or  any  of  the  coulateral  ae- 
cnrities,  means,  or  remedies  which  the  creditor  has  for  enforcing  pa  jmcnt 
against  his  prindpaL     Id. 

TAXATION. 

L  Warrant  Signed  bt  Two  School  Truotees  for  the  collection  of  a  tax  is 
good,  and  the  presence  of  the  third  tmstee  at  the  previous  proceedings 
will  be  presumed  until  the  contrary  appears.     McCoy  v.  Curtice^  113. 

SL  Tax  Warrant  Issued  bt  db  Facto  Trustees  of  a  school  district,  and 

regular  on  its  face,  is  a  sufficient  protection  to  the  collector,  and  in 

pass  against  him  for  a  seizure  thereunder,  evidence  showing  that  the 

quirements  Of  the  statute,  as  to  notice,  etc,  in  the  proceedings  for  tba 

ofganisation  of  the  district  were  not  complied  with,  is  insdmisriWin 

Beynold$  v.  Moore,  IIG. 

See  Schools,  2. 

TENDER. 

1.  Partt  Waives  hib  Objection  that  a  tender  ia  made  after  a  breach  of  a 
contract  to  deliver  goods,  where  he  refuses  to  accept  the  goods  solely 
on  the  ground  that  they  are  not  merchantable.    Oould  v.  Banks,  91. 

8.  Etidencb  that  Goods  Tendered  were  Unmerohantablb  is  admissiblt 
in  rebuttal  of  proof  of  a  tender  in  an  action  for  the  ncm-delivery  of  suob 
goods.     Id, 

8.  Tender  of  the  Amount  Dub  on  a  Mortgage  of  Chattels  by  one  who 
has  converted  the  same,  claiming  under  the  mortgagor,  is  ineffectnsl 
after  an  action  commenced  for  the  conversion,  unless  the  costs  are  also 
tendered.     Farr  v.  Smith,  162. 

4b  Tender — Plea  of. — To  a  declaration  upon  a  note  payable  in  good  onnent 

bank  notes,  such  as  will  be  received  in  deposit  in  two  banks  named,  and 

such  as  will  pass  at  par  at  the  time  of  payment,  a  plea  of  tender  of  such 

bank  notes  as  would  be  received  in  the  two  banks  named,  which  fails  to 

aver  that  the  notes  were  of  par  value,  is  bad  on  demurrer.     McNairy  v. 

BtXL,  454. 

See  Sunday,  3. 

TllESPASS. 

1.  Actual  Forcible  Dispossession  is  Unnbcbssart  to  maintain  trespass  d$ 
bonis  cisporiaiis  or  trover,  any  unlawful  interference  or  exercise  of  do- 
minion with  respect  to  the  property  by  which  the  owner  is  damnified 
being  sufficient.     PldlUps  v.  HaU,  108. 

S.  Trover  and  Trespass  are  Concurrent  Remedies  for  most  Ulegal  or 
tortious  takings.     Id. 

lb  Trespass  Lies  for  Leyting  on  the  Goods  of  a  Stranger  and  taking 
a  receiptor,  though  the  goods  are  not  removed  and  the  receiptor  permits 
the  owner  to  keep  possession  and  dispose  of  them  as  his  own.     Id, 

4,  Owner  of  Property  Sold  under  Illegal  Process  purchasing  the  same 
at  such  sale,  either  personally  or  by  his  sgent,  can  recover  only  tha 
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amount  of  his  bid  and  interest  thereon  in  treapaas  for  the  nnlawful  tak- 
ing.    Baker  t.  Freeman,  118. 
ft.  Thb  Gensbal  Issttv  will  not  admit  evidence  in  treapasa  for  taking  goods, 

to  show  that  the  taking  was  by  the  defendant,  in  his  capacity  of  sheriff. 

Davia  v.  Hooper,  791. 
8.  Trespass  Quarb  Clausum  Freoft  Libs  for  an  occupant  of  goyemment 

land  against  any  person  wrongfully  dispossessing  him:    Duncan  ▼.  Potts, 

766. 
7.  An  Occupant  ov  Pxtblio  Lands  is  a  tenant  at  will  of  the  goyemment. 

Id. 
Bee  Co-TENANCT,  8;  Injunctions,  1,  3,  4;  Landlord  and  Tenant,  1;  Pew8» 

2;  Schools,  2. 

TROVER. 

L  Sawing  Trees  Cut  by  and  Belonging  to  Another  into  loga  is  a  con* 
version.    Better  v.  Wheeler,  66. 

5.  Rule  of  Damages  is  a  question  of  law  in  an  action  of  trover,  and  the 

jury  are  to  ascertain  the  quantum  of  damages  according  to  the  rules  of 
law.     Id, 

X  Owner  of  Propbrtt  Tortiously  Taken  is  entitled  to  its  enhanced 
value  until  it  has  been  so  changed  as  to  alter  the  title.    LL 

4.  Owner  of  Logs  Tortiously  Taken  and  converted  into  lumber  is  enti- 
tied  to  recover  the  value  of  the  lumber.    Id, 

0.  Interest  is  Properly  Given  in  trover  aa  well  as  the  value  of  the  prop- 
erty converted.     Id, 

6.  To  Maintain  Trover  against  an  Inn-keeper  for  gooda  intrusted  to 

him  by  a  guest»  actual  conversion  must  be  shown.  HcMenbahe  v.  Fiehf 
88w 

7.  Demand  and  Refusal  are  not  sufficient  to  prove  such  conversion  where 

the  defendant  has  not,  at  the  time,  possession  or  oontrol  of  the  goods. 

Id. 

See  Co-tenancy,  3,  4,  8;  Partnership,  3;  Trespass,  2. 

TRUSTS  AND  TRUSTEES. 

L  An  Express  Trust  created  for  the  benefit  of  creditors,  without  any  au- 
thority to  the  trustee  to  give  a  preference  to  any,  is,  both  at  law  and  in 
equity,  a  trust  for  each  of  the  creditors  ratably.    Egberts  v.  Wood,  236. 

9L  Where  a  Creditor  Seeks  thb  Performance  of  an  implied  trust  for 
the  benefit  of  creditors,  chancery  will  follow  the  maxim,  equality  is 
equity,  except  in  cases  where  the  creditor  has  a  specific  lien,  or  is  enti* 
tied  to  a  preference.     Id. 

8.  Thb  Trustee's  Purchasb  of  thb  Trust  Property  is  Void,  both  aa  to 

himself  and  aa  to  others  jointly  interested  with  him  in  the  purchase. 

Hunt  V.  Bass,  274. 
4  Property  is  Clothed  with  the  Trust,  upon  return  to  the  hands  of  the 

trustee,  after  an  unauthorized  disposition  thereof  by  him.     Id. 
6.  The  Trustee  is  Guilty  of  a  Breach  of  Tsam  in  Selling  the  trust 

property  under  disadvantageous  drdumstances  which  it  was  in  his  power 

to*avoid.    Id. 
%  Trust  may  be  Estasushbd  by  Parol  in  an  Absolute  Bequest  bj 
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showing  that  the  legatee  reoeiTed  it  upon  a  pramiae  made  to  the  testator 
to  provide  for  a  third  person  oat  of  it.     TotUes  v.  Burton^  409. 

7.  Trustee  can  not  Pitechasb  at  his  owk  Sale,  either  in  peraon  or  by 

another,  and  a  sale  made  to  himself  of  the  tmst  estate  is  invalid*  and  the 
'cestui  que  trust  is  entitled  as  of  coarse  to  have  it  set  aside.  Amutromg 
V.  Campbell,  556. 

6.  CouBTS  OF  Equity,  equally  with  courts  of  law,  are  bound  by  atatutee  of 
limitation  in  all  cases  of  bailments,  loans,  eta,  although  express  tnista, 
where  the  remedies  at  law  and  in  equity  are  concurrent.    Id, 

iL  Trusts  Created  in  a  Party  by  implication,  as  where  he  has  obtained 
property  by  fraud  or  unlawful  means,  although  there  is  no  remedy  at 
law,  also  oomes  within  the  statutes  of  limitation.  In  such  cases  th^ 
tmst  is  not  created  by  contract,  nor  does  the  relation  of  tnutee  and 
cestui  que  trust  exist.    Id. 

101  Where  a  Trustee  has  Possession  of  the  tmst  estate  for  his  ee$UU  qme 
trust,  he  can  not,  by  any  act  of  his  own,  without  oommnnieation  with 
the  cestui  que  trust,  so  change  the  nature  of  his  possession  as  to  make  it 
adverse;  and  if  he  part  with  the  possession  to  a  third  person,  in  whoae 
favor  time  would  operate,  and  regain  it  by  purchase  or  descent,  he  taker 
it  charged  with  the  trust.     Id. 

ti.  Where  by  Contraot  between  the  complainant  and  defendant,  the  latter 
was  authorised  to  sell  the  lands  of  the  former,  and  account  for  two  thirds 
of  the  proceeds,  retaining  the  other  third  as  compensation,  this  consti- 
tutes  the  relation  of  trustee  and  cestui  que  trust,  and  although  the  rem- 
edies at  law  and  in  equity  are  concurrent,  the  statute  of  limitations  is 
no  bar  to  an  account;  and  if  the  defendant  contracts  to  sell  the  lands  to 
a  partnership,  of  which  he  is  a  member,  the  sale  is  voidable  at  the  in- 
stance of  complainant*  and  if  the  defendant  sell  the  warrants  of  survey 
for  such  of  the  lands  as  can  not  be  discovered,  and  then  take  them  back 
from  his  vendee,  and  locate  them  in  his  own  name,  he  can  not  hold  the 
lands  thus  located,  against  the  prindpaL    Id. 

VARIANCR 

Variance  as  to  Bate,  when  not  Material. — ^Where,  in  an  aotioii  for 
procuring  a  malicious  prosecution,  the  day  on  whioh  the  plaintiff  was 
acquitted  is  stated  in  the  declaration  under  a  seSUcet,  a  variance  between 
the  day  so  laid  and  the  day  stated  in  the  record  by  which  the  acquittal 
is  proved,  is  not  material;  it  is  sufficient  for  the  declaration  to  allege 
that  the  acquittal  took  place  before  the  suit  was  brought.  Howry  v. 
2fiZ2er,  680. 

VENDOR  AND  VENDEE. 

1.  Party  Entitled  to  a  Deed  must  Demand  it,  and  if  not  lefoaed  must 

present  himself  to  receive  it,  after  allowing  a  reasonable  time  for  its 
preparation  and  execution.    Blood  v.  Ooodridi,  121. 

2.  PosmvB  Refusal  to  Convey  on  the  First  Demand  dispenses  with  any 

farther  demand.     Id. 

8.  Demand  on  One  of  Several  Joint  Vendors  and  his  refusal  to  execute 

the  deed,  dispense  with  a  demand  on  the  others.    Id. 
i.  Condition  in  a  Conveyance  that  the  grantee  shall  keep  a  saw-mill  and 
a  grist-mill  doing  business  on  the  premises  granted,  is  valid,  and  the 
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grantee  forfeits  his  estate  if  he  fails  to  perform  the  oonditioa.  Spetry  v. 
Pond,  296. 

ftp  A  Ck)NTRACT  FOB  THE  Saue  OF  Land  is  inJUH  while  it  remains  unexe- 
cated  by  a  conveyance,  after  which  the  purchase  money  may  not  be 
detained  or  recoTered  back  but  by  force  of  a  covenant  or  fraud,  for  any 
incumbrance  or  defect  of  title  whatever.    Lighiy  v.  Shorb,  334. 

6u  An  Incumbbajtcs  Disoovebed  before  the  Ezeoutiom  of  the  conveyance 
must  be  discharged  by  the  vendor,  whether  there  be  an  agreement  to 
covenant  against  it  or  not,  unless  it  be  contingent;  and  then  if  it  be  agreed 
in  the  articles  that  the  vendor  shall  covenant  against  it,  the  vendee 
having  reserved  that  particular  remedy,  shall  not  resort  to  the  additional 
one  of  detaining  the  purchase  money.  But  if  actually  evicted,  he  may 
detain  or  recover  it  back,  though  the  intended  covenants  would  not  have 
extended  to  the  particular  incumbrance  or  defect  by  which  the  eviction 
was  occasioned.    Id. 

7.  Where  there  was  a  Known  Defect,  but  no  covenant  or  frand,  the 
vendee  can  avail  himself  of  nothing,  being  presumed  to  have  been  com- 
pensated for  the  risk  in  the  collateral  advantages  of  the  bargain.     Id. 

&  Where  there  is  a  Ooyvsajst  against  a  Known  Defect,  the  vendee 
shall  not  detain  the  purchase  money,  unless  the  covenant  has  been 
broken.  He  shall  be  bound  to  perform  his  engagement  wherever  his 
knowledge  and  the  state  of  the  facts  continue  to  be  the  same  as  they 
were  at  the  time  of  the  conveyance.     Id. 

0.  Rescission. — Contract  in  relation  to  land  will  not  be  rescinded  in  pari 
and  enforced  in  part;  but  if,  in  entering  into  such  contract,  a  defect  in 
the  land  has  been  fraudulently  concealed  from  one  of  the  parties  by  the 
other,  such  party  may  have  it  entirely  rescinded,  or  he  may  recover  com- 
pensation for  the  defect  so  concealed.    Joplinj  v.  Dooley,  450. 

10.  Ideil — If  a  line  be  shown  to  a  party  as  the  southern  boundary  of  a  tract 
of  land  wliich  he  is  about  to  purchase,  whereby  he  is  induced  to  give 
eight  dollars  an  acre  for  the  entire  tract,  supposing  it  to  lie  north  of  the 
line,  when  only  about  half  of  it  lies  on  that  side  of  the  line,  and  that 
which  lies  south  of  it  is  only  worth  two  dollars  per  acre,  he  may,  if  he 
elect,  have  the  land  north  of  the  line  at  the  price  agreed  upon,  and  the 
residue  at  one  fourth  of  that  price,  the  excess  of  the  purchase  price  to  be 
deducted  from  the  sale  notes.     Id. 

11.  Vendee  of  Land  Sold  Subject  to  a  condition  of  repurchase,  is  entitled 
to  the  rents  and  profits  accruing  between  the  sale  and  repurchase.  Ben- 
nei  V.  Holt,  454. 

12.  Lboal  Title  to  Land  Granted  to  a  Person  who,  prior  to  such  grant, 
and  while  holding  the  equitable  title  thereto,  has  conveyed  it  to  others, 
does  not  inure  to  the  benefit  of  the  latter  until  their  deeds  are  registered. 
Craig  v.  Leiper,  479. 

ISb  A  Grantor  with  Wabrantt,  who  puts  a  third  person  in  possession,  is 
presumed  to  act  on  behalf,  or  as  agent  of,  his  grantee.     Wamtr  v.  Page, 

607. 
14.  On  the  Sale  of  Realty,  an  Agreement  in  writing  that  the  vendee 
might  pay  off  the  notes  given  for  the  purchase  price  by  diBcharging  an 
incumbrance  on  the  realty  is  bindiniirf  ftnd  not  revocable  at  pleasure.  Joy 
V.  Hull,  625. 
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19u  KnenncBr  or  am  Exitrmmi  CoynLicr  fortfae  nlc  of  landi  m  wiflWinitly 
mdicatfd  bj  the  re-eotrj  of  the  Tendor  npoo  the  land,  after  a  default  m 
the  pajmenti,  and  hie  couveyanee  of  the  land  to  another.  CaMiUbmy  t. 
Pierce,  774. 

10.  Thk  BnciflBios  OF  stch  a  Costkact  fay  the  Tc&dor  raiden  him  liafals 
for  the  repayment  of  all  moneys  he  may  have  reoeived  Uwi winder,    £2. 

SeeBovA  Fids  Pubcbassbs;  CoirxBAcn^  II;  Sassmxstbasd 


LDoriy  5r  6,  7;  Sracmc  Fsbvormascb;  Twcm  Ain>  Tscsrb,  11. 

VERDICT. 

8raciAL  Verdict  is  Ibsxgulas  and  nnanthoriaed  which  pcessnti  only  the 
<|nestion  of  the  oompetem^  of  the  OTidenee  oflhred  to  ptove  the  luoovpo* 
ntion  of  the  oofporation  plaintiC     WeUamd  Carnal  Ok  t.  Hatkawoft  51. 

See  KnoTiABLx  IirsTRUMnrs,  8;  PLSADOfa  Ain>  P&aciic^  17. 

WXELEBOXJQEMSS. 

L  Wamumwbmah  a  Liablb  okly  wosl  Obmvakt  Cabs  of  foods  intenslsd 

to  htm.    Sekmidi  Y.  Blood,  14Z. 
%  Wabmbouomaii  is  iroT  Liablb  iob  Goods  &roKxir  by  his  somu^  with- 

oat  n^^Ugenoe  on  his  part.    Id. 
8.  Ovus  OF  Showdto  Niouoxncx  is  on  the  plaintiff  in  soeh  a  essa^  nnlnss 

there  is  a  total  default  in  delivering  or  aocoonting  for  the  gpodM,    Id, 
4.  WABKBonsEMAV  HAS  A  LisH  UPON  THx  Balahcx  Left  in  his  hands  ef 

an  entire  lot  of  merchandise  intnuted  to  him  at  the  same  tims^  aftsr  ft 

deliTory  of  part,  for  the  storage  of  the  whole.    Id, 

See  Iirjuircno]fB»  4;  Nni8ABCKB»  3;  4. 

WAERAKT  OE  ABBEST. 

L  Wabbaht  of  Abbut  nr  a  CBDmr al  Cask,  not  having  the  maglatnili^s 

seal,  is  Toid.     TackeU  ▼.  /^ate,  582. 
%  Officer  Acts  uvder  svgh  a  WASRAirr  at  his  peril,  and  if  he  is  IdDed 

in  attempting  to  arrest  a  person  fay  Tiiine  tbersoi^  the  crime  is 

danghter,  and  not  mnrder.    Id, 

WAERANTY. 
See  CoYSNAHTS  vf  I>bbd& 

WATER  RIGHTS. 
See  Exnaorr  Domain,  2,  3,  4;  Jcbibdicxiov. 

WILLS. 
See  Lboacies  asd  LsaATni. 

WITNESSES. 
See  Evidence,  6. 
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